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AT  INDIANAPOLIS,  NOVEMBER  TERM,  1884,  IN  THE  SIXTY- 
NINTH  YEAR  OF  THE  STATE. 


No.  10,567. 

Stockwell  et  al.  V.  State,  ex  eel.  Johnson,  Auditor. 

Bemxtbreb  to  Evidence. — Practice. — By  demurring  to  the  evidence,  the 
party  demurring  withdraws  from  the  consideration  of  the  court  what- 
ever is  favorable  to  himself,  admits  as  true  all  facts  against  him  of 
which  there  is  any  evidence,  and  consents  that  whatever  reasonable  in- 
ferences can  shall  be  drawn  from  the  evidence  against  him. 

Bame. — Upon  such  demurrer,  the  court  will  infer  from  the  evidence  every 
conclusion  that  a  jury  could  reasonably  have  inferred. 

Same. — Objedions  to  Evidence. — By  demurring  to  the  evidence,  the  party 
demurring  waives  all  objections  to  its  admissibility. 

Same. — Motion  for  New  TriaL — Waiver. — When  there  has  been  a  demurrer 
to  the  evidence,  a  motion  for  a  new  trial  presents  no  question. 

Same. — Defects  in  Pteadinffs. — Defects  in  pleadings  will  not  be  considered 
as  a  reason  for  sustaining  a  demurrer  to  the  evidence. 

MoBTGAGE.— Forecfosurc— PaWics. — Titie. — Parties  claiming  an  interest  in 
mortgaged  land  are  proper  parties  defendants  in  an  action  to  foreclose, 
and,  when  made  parties,  they  are  bound  to  set  up  their  title  or  claim. 

Pleading. — I^ractiee. — Motion  in  Arrest. — Supreme  CourL  —A  complaint,  to 
which  no  demurrer  has  been  filed,  will  not  be  held  bad  on  a  motion  in 
arrest,  or  on  assignment  in  the  Supreme  Court  that  it  does  not  state  suffi- 
cient facts,  simply  because  of  containing  statements  of  conclusions. 
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2  SUPREME  COURT  OF  INDIANA, 

Stockwell  etoLv,  State,  ex  rel,  JohnsoDi  Auditor. 

Same. — Attignment  of  Error. — Answer, — An  assignment  of  error  in  the  Su- 
preme Court,  that  the  court  below  erred  in  sustaining  a  demurrer  to  a 
paragraph  of  answer,  does  not  call  in  question  the  sutficiencj  of  the 
complaint 

Mortgage.—  Oomplainl  to  Foredo9e.— Subsequent  I\irehaier. — Record. — Time,— 
Generally,  a  complaint  to  foreclose  a  mortgage  against  a  subsequent 
purchaser  from  the  mortgagor  must  allege  that  the  mortgage  was  re- 
corded at  the  place  and  time  prescribed  by  the  statute. 

Same. — Notice, — Privity, — The  registry  of  a  deed  or  mortgage  is  notice  only 
to  those  who  claim  through  or  under  the  grantor  or  mortgagor. 

Same. — School  Fund  Mortgage, — Parties,  holding  or  claiming  through  or 
under  the  mortgagor  in  a  school  fund  mortgage,  are  bound  to  take  notice 
of  the  mortgage,  although  not  recorded  as  required  by  the  general 
registry  laws. 

Same. — Description, — J^-esumption. — Acknowledgment, — It  appearing  upon 
the  face  of  a  mortgage  and  the  certificate  of  acknowledgment,  that  the 
mortgage  was  executed  in  this  State,  between  residents  thereof,  the  pre- 
sumption, in  the  absence  of  anything  in  the  instrument  to  the  contrary, 
is,  that  the  description  was  intended  for  lands  in  this  State. 

Same. — Auditor. — Loan  by^  to  Self. — A  school  fund  mortgage  is  not  void  as 
to  the  State  because  the  county  auditor  has  made  the  loan  to  himself. 

Same.— Jn^esl. — Such  mortgage  draws  the  same  interest  after  as  before 
maturity. 

Same.— iSz/e  withoul  ^pprotsement—Upon  the  foreclosure  of  a  school  fund 
mortgage,  the  court  may  order  the  land  sold  without  appraisement. 

Same. — Priority  of  Lien. — Taxe». — A  sale  of  land  for  taxes  which  accrued 
after  the  execution  of  a  school  fund  mortgage,  is  subject  to  the  mort- 
gage lien. 

Same. — Entry  of  Sati^action. — Recorder. — Auditor. — The  county  recorder  can 
enter  satisfaction  of  a  school  fund  mortgage  before  foreclosure,  only  upon 
an  endorsement  by  the  county  auditor  that  the  same  has  been  fully  paid. 

Same. — Clerk. — School  FuTid. — Foredoture. — Evidence. — For  the  purpose  of 
showing  that  the  law  was  complied  with  in  making  a  loan  of  the  school 
fund,  the  certificate  by  the  clerk  and  recorder,  and  the  affidavit  of  the 
mortgagor,  required  by  the  statute,  are  competent  evidence,  and,  being 
competent  for  this  purpose,  a  general  objection  to  such  evidence  is 
properly  overruled. 

Same. — Title  of  Mortgagor. — Presumptum  of  Otonership. — A  mortgagor  is  pre- 
sumed to  be,  at  the  time,  -the  owner  of  the  land  mortgaged,  until  some- 
thing to  the  contrary  appears. 

Same. — Possession  by  Mortgagor. — The  possession  of  the  land  by  the  mort- 
gagor, at  the  time  of  executing  the  mortgage,  is  prima  facie  sufficient  to 
show  that  he  was  the  owner. 

Same. — Parol  Evidence, — ^Title  to  real  estate  may  be  proved  by  parol,  where 
such  evidence  is  not  objected  to. 
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Stockwell  et  al.  v.  State,  ex  rd.  Johnson,  Auditor. 

Saice. — TUU  /rem  Same  Source, — When  two  persons  derive  title  from  the 
same  third  person,  it  is,  at  least,  prima  facU  sufficient  to  prove  deriva- 
tion from  him  without  proving  his  title. 

From  the  Gibson  Circuit  Court. 

A,  Gilchristf  L.  C*  Embree  and  T.  R.  Paostofif  for  appellants. 
F,  T.  Hord,  Attorney  General,  J.  W.  Swing  and  C.  0.  Er- 
ttrm^for  appellee. 

ZoLiiABS,  C.  J. — ^This  is  an  action  by  the  State,  on  the  rela- 
tion of  John  W.  Johnson,  auditor  of  Gibson  county,  to  fore- 
close a  school  fund  mortgage  executed  by  Willis  S.  Hargrove 
and  wife,  on  the  12th  day  of  November,  1866,  to  secure  the 
payment  of  a  note  for  one  thousand  dollars. 

The  defendants  Stockwell  and  Viele  demurred  to  the  evi- 
dence. This  was  overruled,  and  a  decree  was  rendered  fore- 
closing the  mortgage  against  all  of  the  defendants.  As  to 
appellants  Stockwell  and  Viele,  the  overruling  of  their  de- 
murrer to  the  evidence  is  the  first  and  the  important  question 
for  decision. 

The  complaint  charges  the  execution  of  the  note  and  mort- 
gage by  Hargrove  and  wife  upon  real  estate  in  Gibson  county, 
describing  it,  the  recording  of  the  mortgage  in  that  county  in 
January,  1867,  the  death  of  Hargrove  and  wife,  and  that  since 
the  execution  of  the  mortgage  the  land  has  been  conveyed  to 
appellants  Stockwell,  Viele  and  Paxton,  who  claim  to  be  the 
owners  thereof;  that  they  hold  by  privity  of  title  with  said 
Hai^rove,  and  that  their  rights  are  junior  to  the  lien  of  the 
mortgage  in  suit.  A  copy  of  the  mortgage  was  filed  as  an  ex- 
hibit, and  as  a  part  of  the  complaint.  In  the  mortgage,  the 
State  and  county  are  not  given  in  the  description  of  the  land. 

A  joint  answer  by  all  of  the  defendants,  setting  up  title  in 
themselves  by  virtue  of  a  sale  of  the  land  for  taxes  in  1877, 
was  held  insufficient  on  demurrer.  The  only  remaining  an- 
swers were  a  general  denial  and  payment.  To  the  latter, 
there  was  a  reply  of  general  denial.  To  make  its  case,  the 
State  introduced  the  following  documentary  evidence : 
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Stockwell  etaLv.  State,  ex  rel,  Johnson,  Auditor. 

First.  A  deed  for  the  land  from  John  L.  Key  in  1864,  to 
said  Hargrove. 

Second.  The  note  and  mortgage  described  in  and  filed  as 
a  part  of  the  complaint,  dat^d  the  12th  day  of  November, 
1866,  together  with  a  certificate  of  the  clerk  and  recorder  of 
Gibson  county,  and  an  affidavit  of  Hargrove,  which  were 
upon  the  same  paper  with  the  mortgage,  and  were  also  filed 
with  the  complaint,  as  a  part  of  the  mortgage.  These 
were  made  for  the  purpose  of  procuring  the  loan  from  the 
State.  In  this  certificate,  it  is  stated  that  the  land  mort- 
gaged by  Hargrove  is  in  Gibson  county,  this  State,  and  had 
not  been  conveyed  or  encumbered  by  Hargrove,  nor  by  any 
person  under  whom  he  claimed  title.  In  the  affidavit  by 
Hargrove,  he  stated  that  he  was  the  legal  owner  of  the  land, 
and  traced  the  title  from  himself,  through  mesne  conveyances, 
back  to  the  United  States. 

Third.  A  deed  from  the  sheriff  of  Gibson  county  to  Caleb 
Trippet  for  thirty-five  acres  off  of  the  east  end  of  the  land, 
dated  the  10th  day  of  May,  1876.  This  deed  is  based  upon 
a  judgment  in  favor  of  Trippet  against  Hargrove  in  1874. 
It  appears  from  the  recitations  in  the  deed,  that  the  whole  of 
the  land  described  in  the  mortgage  was  bought  in  by  Trippet ; 
that  he  received  a  sheriff's  certificate  for  the  whole,  and  that 
before  getting  a  deed,  he  so  assigned  the  certificate  to  one 
Lucius  French  as  to  entitle  him  to  the  west  forty-five  and 
one-half  acres  of  the  land  so  purchased.  Hence  the  sheriff's 
deed  to  Trippet  conveyed  only  the  remaining  east  thirty- 
five  acres. 

Fourth.  A  deed  from  Trippet  to  appellant  Thomas  R.  Pax- 
ton  for  this  thirty-five  acres,  dated  March  2d,  1878. 

Fifth.  A  deed  from  the  sheriff  of  Gibson  county  to  appel- 
lants Stockwell  and  Viele,  for  the  forty-five  and  one-half 
acres  above  mentioned,  dated  April  20th,  1880.  This  deed  is 
.based  upon  a  judgment  and  decree  in  favor  of  said  appellants, 
against  said  Lucius  French,  rendered  at  the  August  term, 
1878,  of  the  Gibson  Circuit  Court. 
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Stockwell  eiaLv,  State,  ex  reL  Johnson,  Auditor. 

There  was  oral  testimony  on  the  part  of  the  State  as  to  the 
genuineness  of  the  signatures  of  Hargrove  and  the  clerk  and 
recorder  to  the  several  documents  executed  by  them  as  above ; 
that  daring  the  year  1866  Hargrove  lived  on  the  Key  farm 
in  Gibson  county ;  that  during  that  year  he  was  auditor  of 
Gibson  county,  and  that  he  died  in  1879. 

The  above  and  foregoing  was  the  evidence,  substantially,  in 
favor  of  the  State.  For  the  purpose  of  a  decision  upon  the  ru- 
ling of  the  court  below,  in  overruling  the  demurrer  to  the  evi- 
dence, we  need  not  set  out  the  evidence  offered  by  appellants. 

In  the  case  of  Lindley  v.  Keller/ ,  42  Ind.  294,  it  was  held 
that  upon  a  demurrer  to  evidence  no  advantage  can  be  taken 
of  any  defect  in  the  pleadings  as  a  reason  for  sustaining  the 
demurrer;  that  upon  such  demurrer  the  court  will  infer  from 
the  evidence  every  conclusion  that  the  jury  could  reasonably 
have  inferred  from  it ;  that  all  of  the  facts  of  which  there  is 
any  evidence  are  admitted,  and  all  conclusions  which  can  fairly 
and  logically  be  deduced  from  those  fiicts. 

In  the  case  of  Ruffy.  Ruff,  85  Ind.  431,  it  was  held  that 
by  demurring  to  the  evidence  when  conflicting,  the  demurring 
party  withdraws  from  the  consideration  of  the  court  whatever 
is&vorable  to  himself,  and  consents  that  whatever  reasonable 
inferences  can,  shall  be  drawn  from  the  evidence  against  him. 

In  the  case  of  Ruddell  v.  Tyner,  87  Ind.  529,  the  same  rule 
was  announced,  and  it  was  further  held,  that  where  there  has 
been  a  demurrer  to  the  evidence,  a  motion  for  a  new  trial  pre- 
sents no  question. 

In  the  case  of  TalkimjfUm  v.  Parish,  89  Ind.  202,  it  was 
held  that  a  demurrer  to  the  evidence  admits  all  facts  which 
the  evidence  tends  to  prove,  and  all  reasonable  inferences 
which  may  be  drawn  from  them,  but  that  forced  and  violent 
inferences  are  not  admitted. 

In  the  case  of  Kincaid  v.  Nicely,  90  Ind.  403,  it  was  held 
that  where,  upon  a  demurrer  to  the  evidence,  there  is  evi- 
dence fending  to  sustain  the  party  having  the  burden  of  the 
proof,  the  demurrer  should  be  overruled. 
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In  the  case  of  Miller  v.  Porter,  71  Ind.  521,  it  was  said,  that 
by  demurring  to  the  evidence,  the  demurring  party  waives  all 
objections  to  its  admissibility,  and  admits  as  true  every  con- 
clusion which  the  jury  could  reasonably  have  drawn  from  it. 

We  need  not  here  determine  as  to  the  competency  of  all  of 
the  evidence  on  the  part  of  the  State.  By  demurring  to  it, 
appellants  Stockwell  and  Viele  have  treated  it  as  competent, 
and  consented  that  such  weight  shall  be  given  to  it,  and  such 
inferences  drawn  from  it,  as  the  rules  of  law  will  warrant. 
Thus  regarding  the  evidence,  and  applying  the  rules  estab- 
lished by  the  above  cases,  the  evidence,  at  least,  tends  to  show 
that  Hargrove  was  the  owner,  and  in  the  possession,  of  the 
land  at  the  time  the  mortgage  was  executed  by  him,  and  that 
the  title  came  to  him,  through  mesne  conveyances,  direct  from 
the  United  States.  This  being  so,  whatever  title  appellants 
had,  if  any,  was  subordinate  to  his  and  to  the  mortgage  in  suit. 

If  any  force  be  given  to  the  recitation  in  the  sheriff's  deed 
to  Trippet,  that  French,  by  the  assignment  of  the  certificate, 
acquired  an  interest  in  the  forty-five  and  one-half  acres,  then 
it  clearly  appears  that  appellants  Stockwell  and  Viele  de- 
rived title  through  Hargrove  subsequent  to  the  mortgage. 
In  such  case,  they  were  proper  and  necessary  parties  defend- 
ants. If  no  force  is  to  be  given  to  such  recitation,  then  there 
is  nothing  to  show  that  French  had  any  interest  in  or  title 
to  any  portion  of  the  land,  and  consequently  nothing  to 
show  that  Stockwell  and  Viele  had  any  title,  although  they 
had  a  sheriff's  deed  based  upon  a  judgment  against  French. 
Having  such  deed,  they  were  proper  parties  defendants.  If 
they  indeed  had  no  title,  it  is  difficult  to  see  how  they  could 
be  injured  by  the  foreclosure.  They  had  a  deed,  and  if  they 
claimed  anything  under  it,  although  they  acquired  no  title 
by  it,  appellee  was  entitled  to  a  foreclosure  against  them. 
Upon  a  demurrer  to  the  evidence,  whatever  the  rule  may  be 
in  other  cases,  it  was  not  essential  that  the  proof  should  cor- 
respond exactly  to  the  averment  in  the  complaint,  that  Stock- 
well  and  Viele  held  in  privity  with  Hargrove.     They  were 
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brought  into  court  to  answer  to  the  complaint  charging  that 
they  claimed  an  interest,  and  that  it  was  junior  and  subor- 
dinate to  the  mortgage.  This  was  a  challenge  to  them  to  set 
up  whatever  title  they  had  or  claimed  to  have.  Hose  v.  All-- . 
wwiy  91  Ind.  497.  In  response  to  this  challenge,  they  set  up 
no  title  except  the  tax  title,  and  this  went  out  upon  demurrer. 

If  these  appellants  held  or  claimed  through  or  under  Har- 
grove, they  were  bound  to  take  notice  of  the  school  mort- 
gage, although  it  was  not  recorded  as  required  by  the  general 
registry  laws.  Denting  v.  State,  ex  rel,  23  Ind.  416,  If  they 
did  not  so  hold  or  claim,  it  is  immaterial  whether  or  not  they 
had  any  notice  of  the  mortgage,  as  French,  from  whom  they 
claim  to  have  derived  title,  unless  he  derived  his  title  through 
Hargrove  and  subsequent  to  the  mortgage,  is  not  shown  to 
have  had  any  title  whatever.  As  against  the  showing  in 
favor  of  title  in  Hargrove,  by  a  direct  line  of  conveyances 
from  the  United  States,  we  can  not  surmise,  upon  the  de- 
murrer to  the  evidence,  that  French  may  have,  in  some  way, 
acquired  a  title  superior  to  the  lien  of  the  mortgage. 

It  is  insisted  further  by  these  appellants,  that  the  demurrer 
to  the  evidence  should  have  been  sustained  because  of  a  fail- 
ure to  give  the  county  and  State,  in  the  description  of  the 
land  in  the  mortgage.  In  their  argument  upon  this  point, 
which  is  elaborate  and  able,  we  are  asked  to  overrule  the 
case  of  Dutch  v.  Boyd,  81  Ind.  146,  in  which  it  was  held, 
that  it  appearing  upon  the  face  of  the  mortgage  and  from 
the  certificate  of  acknowledgment,  that  the  mortgage  was 
executed  in  this  State,  between  residents  of  the  State,  the 
presumption,  in  the  absence  of  anything  in  the  instrument 
to  the  contrary,  is,  that  the  description  was  intended  for  lands 
in  this  State.  We  recognize,  the  force  of  couusePs  argument, 
but  we  are  not  satisfied  that  the  doctrine  of  that  case  should 
be  departed  from.  Besides,  that  case  has  been  several  times 
cited  and  followed.  Wileox  v.  Moudy,  82  Ind.  219;  Smith 
V.  Clifford,  83  Ind.  520 ;  Keepfer  v.  Force,  86  Ind.  81 ;  Brown 
V.  Ogg,  85  Ind.  234.     This  last  case,  as  to  the  description  of 
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the  land;  is  identical  with  the  one  in  hearing.  In  the  ease  in 
hearing;  not  only  is  the  residence  of  the  mortgagors  shown 
to  be  in  this  State  by  the  mortgage,  but  the  other  dealings 
with  the  land  show  it  to  be  in  this  State ;  for  example,  the 
land  was  sold  to  Trippet  by  the  sheriff  of  Gibson  county  on 
a  judgment  and  decree  against  Hargrove.  In  the  sheriff's 
deed,  the  land  is  described  as  being  in  Gibson  county,  in  this 
State,  and  so  it  is  described  in  the  other  sheriff's  deeds  above 
referred  to. 

It  is  contended  further  that  the  mortgage  is  void,  because, 
when  executed,  the  mortgagor  Hargrove  was  the  auditor  of 
the  county,  and  made  the  loan  to  himself.  Manifestly,  the 
auditor  had  no  right  to  make  a  loan  to  himself,  but  this  will 
not  defeat  the  right  of  the  State  to  recover.  The  State  can 
not  in  any  sense  be  said  to  be  in  pari  delicto.  The  general  rule 
is,  that  contracts  in  violation  of  law  are  void,  but  this  rule  will 
not  be  extended  and  applied  to  a  case  like  this,  so  as  to  enable 
the  wrong-doer  to  take  advantage  of  his  own  wrong  against 
an  innocent  party.  Deming  v.  StaUy  ex  reL,  23  Ind.  416; 
Scotten  V.  State,  ex  rel.,  51  Ind,  52 ;  New  England  Fire,  etc., 
Ins.  Co.  V.  Robinson,  25  Ind.  536 ;  Behler  v.  German  Mutual 
Fire  Ins.  Co.,  68  Ind.  347,  354. 

If  the  auditor  were  seeking  to  enforce  a  right  under  the 
<3ontract,  or  make  defence  by  reason  of  its  infirmity,  a  differ- 
ent question  would  be  presented.  In  such  a  case  it  was  said^ 
in  Ware  v.  State,  74  Ind.  181,  that  the  loan  was  void  as  to  the 
wrong-doer.  This  was  not,  and  was  not  intended  to  be,  an 
adjudication  that  the  mortgage  in  such  case  would  be,  in  the 
full  sense,  void,  so  as  to  defeat  the  State  in  a  recovery.  The 
purpose  of  the  inhibition  is  to  protect  the  fund ;  it  must  not, 
therefore,  be  so  applied  as  to  destroy  the  fund. 

The  further  objectioil  is  made,  that  the  decree  orders  the 
property  sold  without  relief  from  valuation  and  appraisement 
laws.  As  these  appellants  are  not  shown  to  have  had  any 
substantial  interest  in  the  land,  they  are  not  in  a  condition  to 
be  injured  by  the  form  or  substance  of  the  judgment.     We 


NOVEMBER  TERM,  1884. 


Stockwell  eiaLv,  State,  ex  reL  Johnson,  Auditor. 

think,  however^  that  under  section  4390,  R.  S.  1881,  the  court 
had  authority  to  decree  the  sale  of  the  land  without  appraise- 
ment. 

Under  a  motion  for  a  new  trial,  filed  by  these  appellants, 
they  seek  to  question  the  ruling  of  the  court  below  in  the 
admission  and  exclusion  of  testimony.  By  demurring  to  the 
evidence,  these  questions  were  waived.  By  such  demurrer, 
the  demurring  party  says,  in  effect,  that  waiving  all  questions 
upon  the  exclusion  of  testimony,  and  admitting  that  the  tes- 
timony before  the  court  on  behalf  of  the  adversary  is  com- 
petent, material  and  relevant,  it  is  not  sufficient  to  make  a  case 
in  his  favor.  Ruddell  v.  Tyner,  87  Ind.  529.  The  amount 
of  recovery  is  not  too  large.  The  mortgage  drew  the  same 
interest  after  as  before  maturity.  Shaw  v.  Rigby,  84  Ind.  375 
(43  Am.  R.  96). 

We  have  now  examined  all  of  the  questions  made  by  the 
appellants  Stockwell  and  Viele,  and  find  that  they  are  not 
such  as  to  require  a  reversal  of  the  judgment. 

Appellant  Paxton  files  a  separate  brief  in  this  court,  and 
presents  some  questions  not  discussed  by  counsel  for  the 
other  appellants,  Stockwell  and  Viele.  He  is  in  a  position 
to  present  questions  which  they  can  not,  as  he  did  not  de- 
mur to  the  evidence. 

As  already  stated,  appellants  filed  a  third  and  joint  an- 
swer, setting  up  title  in  themselves  by  virtue  of  a  sale  of  the 
land  for  taxes.  This  answer  was  in  bar  to  any  recovery  by 
the  State,  and  presents  the  question  as  to  whether  or  not  a 
sale  of  the  land  for  taxes,  after  the  execution  of  the  mort- 
gage, and  for  taxes  which  accrued  after  the  execution  of  the 
mortgage,  destroys  the  mortgage  lien  and  gives  to  the  pur- 
chaser at  such  tax  sale  a  title  superior  to  the  mortgage. 

We  had  occasion,  recently,  to  examine  this  question  and 
decided  in  favor  of  the  mortgage  lien  as  against  such  tax 
title.  StaUy  ex  reL,  v.  Jones,  95  Ind.  175.  It  is  provided  by 
the  statute,  that "  Mortgages  taken  for  such  loans  shall  be  con- 
sidered of  record  from  the  date  thereof,  and  shall  have  pri- 
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ority  of  all  mortgages  or  conveyances  not  previously  re- 
corded, and  all  other  liens  not  prevtiously  incurred,  in  the  county 
where  the  land  lies."  Section  4380,  E.  S.  1881.  It  is  also 
provided  in  the  tax  law,  that  the  deed,  executed  by  the  au- 
ditor for  land  sold  for  taxes,  shall  vest  in  the 'grantee  an  ab- 
solute estate  in  fee  simple,  subject  to  all  claims  which  the 
State  may  have  on  such  land  for  taxes,  liens  or  encumbrances. 
In  this  case  the  taxes  accrued,  and  the  sale  was  made,  after 
the  ejxecution  of  the  mortgage  in  suit.  By  the  express  pro- 
visions of  the  statute,  therefore,  whatever  title  appellants  bad 
by  virtue  of  the  tax  sale  and  deed,  was  subject  to  the  claim 
of  the  State  under  the  mortgage.  An  answer  setting  up  such 
title,  therefore,  is  not  a  sufficient  answer  in  bar  of  the  State's 
action  upon  the  mortgage. 

It  is  further  contended  by  this  appellant,  that  the  demurrer 
to  the  answer  should  have  been  carried  back  and  sustained 
to  the  complaint.  What  we  have  already  said  in  relation  to 
the  averments  in  the  complaint,  as  to  the  location  of  the 
land  in  Gibson  county,  and  the  description  of  the  land  in  the 
mortgage,  will  suffice  here  in  response  to  appellant's  point, 
that  the  complaint  is  bad  because  of  the  alleged  insufficient 
description  in  the  mortgage.  As  we  have  said,  the  complaint 
challenged  the  defendants  to  set  up  their  title.  It  was  not  in- 
cumbent upon  the  State  to  show  by  averment  that  the  amount 
of  the  mortgage  could  have  been  made  by  filing  the  claim 
against  the  estate  of  Hargrove.  If  this  is  a  case  in  which 
equity  would  require  the  exhausting  of  Hargrove's  estate 
before  proceeding  against  the  land  in  the  hands  of  appellants, 
and  they  sought  the  benefit  of  that  rule,  it  was  incumbent 
upon  them  to  show  the  case  to  be  such  by  a  proper  answer. 
Appellant  Paxton  is  not  in  a  condition  to  require  further 
proof  of  Hargrove's  title,  as  whatever  interest  or  title  he 
has  in  or  to  the  land,  he  holds  under  Hargrove.  As  shown 
by  the  evidence,  Trippet  bought  the  land  at  sheriff's  sale 
on  a  judgment  against  Hargrove,  subsequent  to  the  mortgage, 
and  Paxton  holds  by  a  deed  from  Trippet. 
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It  is  fiirther  insisted  by  this  appellant,  under  his  motion 
for  a  new  trial,  that  the  court  erred  in  admitting  in  evidence 
the  certificate  of  the  recorder  and  clerk,  as  to  encumbrances 
upon  the  land,  and  the  affidavit  of  Hargrove  as  to  his  title. 
Conceding  that  the  objection  and  exception  to  this  evidence 
were  properly  mdde  and  saved,  we  think  that  there  was  no 
error.  The  statute  requires  such  certificate  and  affidavit  in 
making  a  loan  of  the  school  fund.  Sections  4375  and  4376, 
B.  8.  1881. 

For  the  purpose  of  showing  a  compliance  with  the  law  in 
making  the  loan,  if  for  no  other  purpose,  the  certificate  and 
affidavit  were  competent  evidence ;  and  if  competent  for  any 
purpose,  the  objection  as  made  was  properly  overruled. 
miiott  V.  Rwaell,  92  Ind.  526. 

Upon  the  whole  evidence,  as  set  out  in  the  bill  of  excep- 
tions, we  think  that  the  appellant  was  chargeable  with  notice 
of  the  mortgage.  Section  4380,  R.  S.  1881 ;  Deming  v.  State, 
€X  rel,  23  Ind.  416. 

CJomplaint  is  also  made,  that  the  trial  court  erred  in  ex- 
cluding an  entry  of  satisfaction  of  the  mortgage  made  upon 
the  face  of  the  record  thereof  in  1873,  by  the  recorder  of 
Oibson  county.  The  mortgage  was  to  secure  a  note  for 
$1,000.     The  entry  of  satisfaction  offered  is  as  follows: 

"  This  mortgage  satisfied  in  full,  by  filing  in  my  office  the 
treasurer's  receipt  for  the  sum  of  three  hundred  and  twenty- 
five  dollars.  May  15th,  1873.  J.  C.  Halcome. 

"Attest:    Thomas  J.  Robb,  R.  G.  C' 

The  statute  provides,  that  whenever  the  amount  due  on  such 
mortgage  shall  be  paid,  and  the  treasurer's  receipt  therefor 
filed  with  the  auditor,  he  shall  endorse  on  the  note  and  mort- 
gage that  the  same  has  been  been  fully  satisfied,  and  surren- 
der the  same  to  the  person  entitled  thereto,  and  on  production 
of  the  same,  thus  endorsed,  the  recorder  shall  enter  satisfac- 
tion upon  the  record.  Sections  4388  and  4389,  R.  S.  1881. 
The  record  shows  no  such  endorsement  by  the  auditor,  nor 
is  there  anything  in  the  record  showing,  or  tending  to  show, 
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that  "  J.  C.  Halcome  ".  was,  at  any  time,  the  auditor  of  the 
county.  This,  at  least,  should  have  been  shown,  as  the  re- 
corder had  no  authority  to  enter  satisfaction  in  the  first  in- 
stance, nor  had  he  authority  to  record  any  satisfaction  unless 
the  same  was  executed  by  the  county  auditor.  For  aught 
that  appears,  Halcome  may  have  been  a  mere  spoliator. 

Having  examined  the  several  questions  discussed  by  coun- 
sel, we  are  of  the  opinion  that  the  judgment  should  be  affirmed. 
It  is,  therefore,  affirmed  with  costs. 

Filed  May  6,  1884. 

On  Petition  for  a  Rehearino. 

ZoLLARS,  J. — Apparently,  counsel  argue  with  much  zeal, 
and  with  the  utmost  confidence  in  the  correctness  of  their 
several  positions,  that  the  petition  for  a  rehearing  by  Stock- 
well  and  Viele  should  be  granted.  Their  contention  is,  first, 
that  the  evidence  is  not  sufficient  to  bring  home  to  Stockwell 
and  Viele  notice  of  the  school  mortgage.  In  support  of 
this  contention,  we  are  cited  to  the  cases  of  Magee  v.  San- 
derson, 10  Ind.  261 ;  Peru  Bridge  Co.  v.  Hendricks,  18  Ind, 
11;  Faulkner  v.  Overturf,  49  Ind.  265;  Martens  v.  Bawdon, 
78  Ind.  85 ;  Scarry  v.  Eldridge,  63  Ind.  44.  These  cases 
assert  the  well  settled  doctrine,  that  in  an  action  to  foreclose 
a  mortgage  against  a  subsequent  bona  fide  purchaser  from 
the  mortgagor,  it  must  be  shown  by  the  averments  in  the 
complaint,  that  the  mortgage  was  recorded  at  the  place  and 
time  provided  by  the  statute.  It  is  also  the  law  in  this  State, 
that  the  registry  of  a  deed  is  notice  only  to  those  who  claim 
through  or  under  the  grantor  by  whom  the  deed  was  exe- 
cuted. Oorbin  v.  Sullivan,  47  Ind.  356.  This  same  rule  may 
be  applied  to  mortgages. 

The  mistake  of  counsel  is  in  the  proper  application  of  the 
doctrine  of  these  cases  to  the  case  in  hand.  If  Stockwell 
and  Viele  had  no  title  or  interest  in  the  land  at  all,  they  are 
in  no  condition  to  ask  a  reversal  of  the  judgment  of  fore- 
closure, because  that  foreclosure  could  in  no  way  afiect  them. 
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And  if  they  stood  by  and  offered  no  evidence  to  establish  a 
title  or  interest  to  or  in  the  land  in  themselves,  or  if,  by  de- 
murring to  the  evidence,  they  withdrew  from  the  considera- 
tion of  the  court  all  of  the  evidence  by  them  offered,  they 
can  not  now  complain  of  the  decree  of  foreclosure.  They 
were  challenged  to  set  up  their  title  or  interest,  if  they  had 
any.  They  can  not  disregard  this  challenge,  and  then  comr 
plain  that  the  plaintiff  did  not  protect  their  title  and  interest. 
Carver  v.  Carver,  97  Ind.  497,  and  cases  there  cited.  They 
did  set  up  a  title  by  tax  deed,  and  upon  the  answer  being 
demurred  out,  they  abandoned  the  claim.  Counsel  assume 
the  whole  case,  by  assuming  that  Stockwell  and  Viele  did,  or 
might  have  acquired  title  other  than  through  or  under  Har- 
grove. The  evidence  shows  that  they  acquired  title  through 
and  under  Hargrove,  or  they  had  no  title  at  all.  Key  con- 
veyed the  land  to  Hargrove  in  1864.  In  1866,  Hargrove 
and  wife  executed  the  mortgage  in  suit.  In  1874,  Trippet 
recovered  a  judgment  against  Hargrove,  and  a  decree  for  the 
sale  of  the  land  in  question,  as  Hargrove's  land.  The  land 
was  sold  on  that  decree  and  Trippet  bought  it  in.  He  re- 
ceived the  certificate  of  purchase  from  the  sheriff,  and  so  as- 
signed it  to  French  as  to  entitle  him  to  receive  from  the 
sheriff  a  deed  for  forty-five  and  one-half  acres  of  the  land. 
This  same  forty-five  and  one-half  acres,  Stockwell  and  Viele 
afterwards  bought  at  sheriff's  sale  as  the  land  of  French. 
True,  there  is  a  possibility  that  French  might  have  had  title 
other  than  through  Trippet's  purchase  and  the  assigned  cer- 
tificate, but  upon  a  demurrer  to  the  evidence  courts  will  not 
look  after  possibilities.  The  only  inference,  and  the  legiti- 
mate inference,  to  be  drawn  from  the  evidence  in  this  case  is, 
that  French's  title  was  that  which  he  derived  through  the 
assigned  certificate,  and  this  carries  us  back  to  Hargrove's 
title.  Stockwell  and  Viele  must,  therefore,  be  held  to  have 
derived  title  through  and  under  Hargrove.  By  a  very  casual 
examination  of  the  sheriff's  deed  to  Trippet,  which  consti- 
tuted a  part  of  their  chain  of  title,  they  would  have  learned 
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that  their  title  was  traceable  back  to  Hargrove.  See  Wise- 
man V.  JSutchinaon,  20  Ind.  40 ;  Ilazlett  v.  Sinclair ,  76  Ind. 
488  (40  Am.  R.  254) ;  Martindale  Law  of  Conv.,  section  74, 
and  cases  there  cited.  When  the  conclusion  is  reached  that 
they  derived  title  through  and  under  Hargrove,  then  the  case 
of  Denting  v.  Staler  ex  reL,  23  Ind.  41^,  cited  in  the  principal 
opinion,  applies,  and  they  were  bound  to  take  notice  of  the 
mortgage,  although  it  may  not  have  been  recorded. 

It  is  next  contended  that  the  judgment  should  be  reversed 
because  the  evidence  does  not  show  title  in  Hargrove  at 
the  time  he  made  the  mortgage ;  and  it  is  asked,  with  some 
emphasis,  whether  this  court  will  hold,  that  title  to  real  es- 
tate may  be  established  by  the  affidavit  of  a  party  claiming 
to  own  it. 

To  that  inquiry  we  very  readily  answer  no,  if  any  objec- 
tion be  made  to  such  evidence.  But  if  the  parties  will  agree 
to  waive  the  production  of  the  proper  evidence,  and  agree 
that  such  evidence  shall  take  its  place,  as  competent  evidence, 
then  we  know  of  no  reason  why  the  appellate  courts  should 
interfere  and  overthrow  judgments,  and  involve  increased 
costs  to  the  parties  and  to  the  public,  because  upon  such 
agreement  the  best  evidence  was  not  brought  forward. 

Hargrove's  affidavit  as  to  his  title  to  the  land  was  admitted 
in  evidence  by  the  trial  court,  and  instead  of  contesting  the 
case  upon  the  ground  that  the  affidavit  was  improperly  ad- 
mitted as  evidence,  Stockwell  and  Viele  demurred  to  the 
entire  evidence,  and  thus,  under  the  well  settled  rule,  as  laid 
down  in  the  case  of  Miller  v.  Porter^  71  Ind.  521,  waived  all 
objections  to  the  admissibility  of  the  evidence,  and  to  each 
and  every  part  of  it.  They  said  in  their  demurrer,  what  the 
law  also  said  for  them:  ^'The  said  defendants  admit  the 
written  evidence,  and  all  the  facts  stated  by  the  witnesses 
hereinbefore  set  out,  and  every  inference  and  conclusion  the 
court  may  rightfully  and  reasonably  draw  therefrom.''  Hav- 
ing thus,  by  resort  to  the  demurrer,  waived  all  objections  to 
the  admissibility  of  the  evidence,  it  stands  in  the  record  pre- 
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cisely  as  if  it  had  been  admitted  without  objection  by  Stock- 
well  and  Viele,  or  with  their  positive  consent.  And  thus 
the  case  falls  within  the  rule  laid  down  in  the  case  of  Compton 
V.  Iveyy  59  Ind.  352,  that  title  to  real  estate  may  be  proved 
by  parol  when  the  evidence  is  not  objected  to. 

If  it  should  be  conceded  that  the  evidence  under  consid- 
eration was  not  sufficient  to  establish  title  in  Hargrove  at  the 
time  he  executed  the  mortgage,  it  would  not  follow  at  all, 
that  the  judgment  should  be  reversed.  In  the  first  place, 
Hargrove  having  executed  the  mortgage,  it  ought  to  be  pre- 
sumed, until  something  to  the  contrary  appears,  that  he  was 
at  that  time  the  owner  of  the  land.  Robinson  v.  Leachy  10 
Ind.  308.  In  the  second  place,  the  evidence  is  clearly  suffi- 
cient to  justify  the  inference,  that  at  the  time  Hargrove  exe- 
cuted the  mortgage,  he  was  in  open  possession  of  the  land 
under  a  deed  from  Key.  Proof  of  this  possession  was  prima 
facte  enough  to  show  that  he  was  the  owner.  In  a  case  like 
thiS;  at  least,  that  ought  to  be  so,  until  something  to  the 
contrary  appears.  Robinoe  v.  Doe^  6  Blackf.  85;  Sheets- 
V.  Dufour,  5  Blackf.  549 ;  Shiel  v.  Ferriter,  7  Blackf  574 ; 
Morss  V.  Doey  2  Ind.  65;  Holten  v.  Board,  etc.,  55  Ind. 
194 ;  3  Wait  Actions  and  Defences,  p.  10,  and  cases  there 
cited.  And,  in  the  third  place,  whatever  title  Stockwell 
and  Viele  are  shown  to  have,  they  derived  from  Har- 
grove. They  thus  derived  title  from  the  same  person  who 
executed  the  mortgage.  Mr.  Greenleaf  says :  "  Where  both 
parties  claim  under  the  saTne  third  person,  it  is  prima  facie 
sufficient  to  prove  the  derivation  of  title  from  him,  without 
proving  his  title."  See,  also,  Wilson  v.  Peelle,  78  Ind.  384; 
Bennett  v.  Gaddis,  79  Ind.  347.  Some  of  the  authorities  state 
the  rule  in  such  a  case  stronger.  See  3  Wait  Actions  and 
Defences,  p.  17,  and  cases  there  cited. 

In  any  view  that  may  be  taken  of  the  case,  as  it  comes 
before  us,  these  appellants  were  not  entitled  to  have  their 
demurrer  to  the  evidence  sustained,  and  are  not  entitled  to  a 
rehearing.     Their  motion  for  a  rehearing  is  overruled. 


16  SUPREME  COURT  OF  INDIANA, 

Stockwell  et  al.  v.  State,  ex  rel.  Johnson,  Auditor. 

Appellant  Paxton  has  also  filed  a  petition  for  a  rehearing, 
again  assails  the  complaint,  and  contends  that  the  demurrer 
filed  to  the  answer  should  have  been  carried  back  and  sus- 
tained to  the  complaint.  We  noticed  this  contention  some- 
what in  the  principal  opinion,  although  the  question  is  not 
properly  presented  by  the  assignment  of  errors.  One  of  the 
assignments  of  error  by  this  appellant  is,  that  the  court  below 
erred  in  sustaining  the  demurrer  to  the  third  paragraph  of 
answer.  This  assignment  brings  in  question  the  sufficiency 
of  that  paragraph  of  answer  and  requires  an  examination  of 
it,  but  it  does  not  require  an  examination  of  the  complaint, 
or  call  in  question  its  sufficiency.  The  statute  requires  that 
the  errors  relied  upon  shall  be  specifically  assigned.  R.  S. 
1881,  sec.  655.  That  the  assignment  of  errors  must  be  spe- 
cific and  definite,  and  that  the  questions  to  be  considered  here 
will  be  limited  by  the  assignment,  has  been  many  times  ruled 
by  this  court.  Kimball  v.  SlosSy  7  Ind.  589 ;  King  v.  Wilkins, 
10  Ind.  216;  Ruffing  v.  Tilton,  12  Ind.  259;  McCallister  v. 
Mount,  73  Ind.  559;  Board,  etc.,  v.  Byrne,  67  Ind.  21 ;  Wil- 
Hams  V.  Riley,  88  Ind.  290. 

It  is  very  clear  that  the  complaint  can  not  be  examined,  or 
passed  upon,  under  this  assignment  of  error.  To  make  the 
question  which  this  appellant  seeks  to  make,  he  should  have 
assigned  as  error,  that  the  court  below  erred  in  not  carrying 
the  demurrer  back,  and  sustaining  it,  to  the  complaint. 
There  was  no  demurrer  to  the  complaint  below.  There  was  a 
motion  to  arrest  the  judgment  which  was  overruled,  and  appel- 
lants excepted.  That  ruling  is  assigned  as  error  here,  and 
brings  in  question  the  sufficiency  of  the  complaint.  The 
sufficiency  of  the  complaint  is  also  brought  in  question  by  the 
assignment,  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  But  these  assignments  raise  the  question 
only  of  the  sufficiency  of  the  complaint  after  verdict.  It  is 
argued  now,  that  the  complaint  is  insufficient,  because  the 
facts  alleged  therein  are  not  sufficient  to  bring  home  to  Paxton 
notice  of  the  mortgage.     The  averments  are,  that  the  mort- 
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gage  was  executed  on  the  12th  day  of  November,  1866,  and 
duly  recorded  by  the  recorder  of  deeds  of  Gibson  county  on 
the  14th  day  of  January,  1867;  ''that  subsequent  to  the 
execution  of  said  mortgage,  said  lands  have  been  conveyed 
to  said  defendants,  Paxton,  Viele  and  Stockwell,  who  now 
claim  to  be  owners  thereof,  but  that  they  hold  said  lands  by 
privity  of  title  with  said  Hargrove,  and  their  rights  thereto  are 
janior  to  the  lien  of  said  mortgage/'  Although  it  is  not 
necessary,  as  to  school  mortgages,  as  we  have  seen,  the  mort- 
,gage  here  is  shown  to  have  been  properly  recorded  within  the 
time  fixed  by  the  statute  then  in  force.  1  G.  &  H.  260.  If, 
then,  appellants  held  the  land  by  privity  of  title  with  Har- 
grove, and  their  rights  thereto  were  junior  to  the  lien  of  the 
mortgage,  they  were  bound  to  take  notice  of  the  mortgage, 
and  held  subject  to  it.  It  is  contended  that  this  is  not  suffi- 
ciently shown  by  the  complaint,  because  conclusions  and  not 
&cts  are  stated.  If  it  be  conceded  that  the  averments  of  the 
privity  of  title,  and  the  juniority  of  rights,  are  averments  of 
conclusions,  as  contended,  it  does  not  follow,  when  the  question 
is  made  for  the  first  time  after  verdict,  that  the  defect  may  be 
made  available  as  error.  This  is  such  a  defect  as  ought  to  be, 
and  we  think  is,  cured  by  the  verdict.  It  is  not  a  case  of  an 
entire  want  of  a  material  and  essential  averment,  but  rather 
a  case  of  a  defective  averment  that  might  have  been  amended 
below,  and  which,  not  having  been  questioned  before  verdict, 
should  be  disregarded  on  appeal.  B.  S.  1881,  sections  398  and 
658;  Baltimore,  etc.,  R.  R.  Oo.  v.  Kreiger,  90  Ind.  380; 
Smith  V.  Freeman,  71  Ind.  85;  Indianapolis,  etc.,.R.  iJ.  Oo. 
V.  PeUy,  30  Ind.  261 ;  Chxtrledovm  School  Tp.  v.  Hay,  74  Ind. 
127;  Parker  v.  Clayton,  72  Ind.  307;  Indianapolis,  etc.,  R. 
a*  Co.  V.  McOaffery,  72  Ind.  294,  and  cases  cited. 

Other  questions  are  discussed  by  counsel,  but  it  would  ex- 
tend this  opinion  beyond  proper  limits  to  set  out  the  results 
of  our  examination,  and  our  conclusion  upon  each  question. 
We  have  examined  them  all  carefully,  but  find  nothing  in 
Vol.  101.— 2 
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them  that  would  justify  the  granting  of  a  rehearing.     The 
important  ones  are  disposed  of  by  what  has  been  said  upon 
the  petition  of  Stockwell  and  Viele.     The  motion  for  a  re- 
rehearing  is  therefore  overruled. 
Filed  June  9, 1885. 


No.  11,691. 

Judy  v.  Citizen. 


Beal  £sTATB.^/breiUe  Entry  and  Detainer.— PBoceabU  iWessum.— C^tnt 
of  IUghi.--jR€8tihaion,—I>amages.^Vnder  section  5237,  R.  S.  1881,  one 
who,  while  in  the  actual  peaceable  possession  of  real  estate  under  a 
claim  of  right,  has  been  forcibly  evicted  by  the  owner,  and  possession 
forcibly  detained  from  him,  can  maintain  an  action  for  restitution  and 
damages. 

Evidence.— ife/uw/  to  AdmU  Testimony  of  Witnesses,— Praetiee.—iiaeaiions 
upon  the  refusal  to  admit  evidence  from  a  witness  can  only  be  saved  by 
propounding  to  the  witness  some  pertinent  question,  and,  upon  objec- 
tion made,  stating  to  the  court,  as  it  may  direct,  the  testimony  which  such 
witness  would  give  in  answer  thereto. 

From  the  Warren  Circuit  Court. 

T.  F.  Davidson  and  W.  B.  DurborroWy  for  appellant. 

J.  McOabe  and  E.  F.  McCahCy  for  appellee. 

Mitchell,  J. — ^The  question  to  be  determined  in  this  case 
involves  the  right  of  the  owner  of  real  property  to  take  pos- 
session of  it  by  force,  against  another  who  is  in  the  peaceable 
possession  of  it  without  any  other  right  except  such  as  re- 
sults from  his  actual  peaceable  possession^  under  a  claim 
of  right. 

The  complaint  averred  that  on  the  6th  day  of  March,  1884, 
the  plaintiff,  Citizen,  was  in  the  lawful  and  peaceable  possession 
of  a  certain  ten-acre  tract  of  land  in  Warren  county,  which 
had  upon  it  a  dwelling-house  which  he  was  occupying  with  his 
family  as  tenant  from  year  to  year,  when  it  is  alleged  that  de- 
fendant Judy,  accompanied  by  four  others,  with  force  and 
violence  entered,  and  with  threats'  and  menaces  evicted  the 


NOVEMBER  TERM,  1884.  1» 

Judy  V.  Citisen. 

plaintiff  from  the  premises,  and  pat  his  goods  in  the  high- 
way, and  that  he  continues  to  detain  the  possession  from 
plaintiff  by  force. 

It  is  argued  that  the  court  erred  in  overruling  a  demurrer 
to  this  complaint,  for  the  reason  that  it  is  not  averred  in  the 
complaint,  that  the  plaintiff  had  any  right  to  the  possession 
of  the  premises  from  which  he  was  evicted  in  the  manner 
described,  and  the  defendant  relies  upon  Archey  v.  Knight, 
61  Ind.  311.  It  was  there  said  that  "  It  is  only  one  '  hav- 
ing right  to  possession^  of  the  lands  in  dispute  who  can 
maintain  an  action  of  forcible  entry  and  detainer.''  It  wa» 
also  said  in  that  case,  that  the  action  of  forcible  entry  and 
detainer  was  not  intended  to  try  the  title  to  lands,  and  that 
the  plaintiff  must  prove  he  was  in  possession  of  the  land  be- 
fore the  forcible  entry. 

Adhering  to  what  was  said  in  the  case  relied  on,  it  still 
remains  to  be  determined,  whether  one  having  peaceable  pos- 
session under  a  claim  of  right,  has  not  also  such  ''right  ta 
possession,"  within  the  meaning  of  section  5237,  R.  S.  1881^ 
as  will  entitle  him  by  the  remedy  there  provided  to  be  re- 
stored to  the  possession  from  which  he  has  been  deprived  by 
force.  By  this  section  it  is  provided:  "Any  person  who 
shall  make  unlawful  or  forcible  entry  into  lands,  and  shall 
either  peaceably  or  forcibly  detain  the  same  against  any 
person  having  right  to  possession  thereof,  *  *  *  may  be 
ousted  from  such  premises,  and  the  possession  thereof  I'estored 
to  the  person  entitled  to  the  same,  and  damages  for  retention 
recovered  on  complaint  by  him  made,  in  the  same  manner  as 
provided  in  the  case  of  tenants  holding  over.*' 

By  the  common  law  of  England  prior  to  the  enactment  of 
the  statute  5  Ric.  II.  8,  it  was  allowable  to  every  person 
who  was  the  owner  of  lands  or  tenements  of  which  he  was 
disseized,  to  regain  possession  by  force,  and  without  the  aid 
of  the  law.  "  But,^'  in  the  language  of  Sir  William  Black- 
stone,  "this  beiug  found  very  prejudicial  to  the  public 
peace,  it  was  thought  necessary  by  several  statutes  to  restrain 
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all  persons  from  the  use  of  such  violeut  methods,  even  of 
doing  themselves  justice;  and  much  more  if  they  have  no 
justice  in  their  claim.  So  that  the  entry  now  allowed  by 
law  is  a  peaceable  one ;  that  forbidden  is  such  as  is  carried 
on  and  maintained  with  force,  with  violence,  and  un'^ual 
weapons/'  4  Black.  Com.,  p.  148.  This  same  commentator 
says,  book  3,  p.  179 :  "  In  case  of  deforcement,  also,  where  the 
deforciant  had  originally  a  lawful  possession  of  the  land,  but 
now  detains  it  wrongfully,  he  still  continues  to  have  the  pre- 
sumptive prima  fade  evidence  of  right,  that  is,  possession 
lawfully  gained.  Which  possession  shall  not  be  overturned  by 
the  mere  entry  of  another,  but  only  by  the  demandant's  show- 
ing a  better  right  in  a  course  of  law."  It  will  also  be  found 
on  examination,  that  by  the  several  statutes  passed  in  England, 
it  became  the  duty  of  the  king's  justices,  on  complaint  of  a 
forcible  entry,  to  make  inquiry  concerning  the  same,  and  upon 
conviction  to  commit  the  offender  '^  without  inquiring  into 
the  merits  of  the  title."  This  is  substantially  the  purpose  of 
the  statute  above  set  out,  and  where  one  is  in  the  actual 
peaceable  possession  of  lands,  under  a  claim  of  right,  such 
possession  of  itself  gives  him,  as  against  any  person  entering 
or  seeking  to  enter  by  force,  upon  a  possession  so  had,  the 
right  to  possession. 

The  statute  providing  a  remedy  for  a  forcible  entry  was 
designed  to  protect  persons  in  the  actual  peaceable  possession 
of  premises,  under  a  claim  of  right,  from  forcible  eviction  or 
unlawful  invasion,  whether  such  claim  might  in  the  end  turn 
out  to  be  well  founded  or  not.     CJooley  Torts,  323. 

Where  a  person  is  thus  in  actual  peaceable  possession,  and 
such  possession  is  forcibly  md  violently  invaded,  even  though 
it  be  by  the  owner,  who  in  the  end  has  the  right  of  posses- 
sion, such  person  is  entitled  to  the  remedy  provided  by  this 
statute.  In  such  case,  proof  of  actual,  exclusive,  peaceable 
possession  under  a  claim  of  right  will  support  the  "  right  to 
possession,"  and  entitle  the  person  evicted  to  restitution. 
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**  Presumptively,  a  peaceable  possession  is  always  rightful.*' 
Cooley  Torts,  326.  If  this  is  not  the  proper  construction  of 
the  statute,  then  every  tenant  holding  over,  and  every  other 
person  in  actual  possession,  whose  claim  turns  out  not  to  be 
well  founded,  would  be  at  the  mercy  of  the  landlord  or  other 
person  having  the  better  legal  right,  and  might  be  expelled 
with  whatever  violence  the  owner  might  reasonably  think 
fit  to  employ,  thus  substituting  force  and  violence  in  the 
place  of  the  orderly  methods  of  the  law.  To  prevent  this 
was,  as  we  have  seen,  the  very  purpose  for  which  the  forcible 
entry  and  detainer  act  was  first  enacted.  Under  this  statute, 
the  possession  can  not  be  changed  against  the  person  who  ac- 
tually has  it,  under  claim  of  right,  without  the  intervention 
of  legal  procedure. 

It  is  suggested  in  argument  that  this  view  of  the  subject 
would  expose  the  owner  of  a  house  to  the  inconvenience  and 
delay  of  resorting  to  the  tedious  process  of  the  courts  to  re- 
move an  intruder  who  should  enter  during  his  temporary 
absence  from  home.  To  this  it  may  be  said  that  the  posses- 
sion of  the  owner  or  rightful  occupant  continues  in  con- 
templation of  law  as  well  during  his  temporary  absence  as 
during  his  presence,  and  the  entry  of  another  during  such 
absence  does  not  divest  the  rightful  possession  of  the  owner 
or  occupant,  or  give  an  intruder  peaceable  possession.  A  mere 
intruder  upon  the  possession  of  another  can  not  be  in  peace- 
able possession  under  a  claim  of  right,  nor  would  the  intru- 
sion of  one  upon  the  possession  of  another  fall  within  the 
right  to  possession  which  the  statute  recognizes.  In  this  case,  it 
is  averred  that  the  plaintifi*  was  in  "  the  lawful  and  peaceable 
possession  **  of  the  premises  in  dispute,  occupying  it  with  his 
fiimily  as  tenant  from  year  to  year.  This  indicates  his  pos- 
session and  claim  of  right,  and,  whether  well  founded  or 
not,  it  was  sufficient  as  against  a  forcible  eviction.  Olinger 
V.  Shepherd,  12  Grat.  462,  472 ;  Doty  v.  Burdick,  83  111.  473 ; 
Emdey  v.  Bennett,  37  Iowa,  15 ;  Emerson  v.  Sturgeon,  59  Mo. 
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404 ;  Mitchell  v.  Dams,  23  Cal.  381 ;  Warren  v.  Ritter,  11  Mo. 
354;  Bliss  V.  Johnson^  73  N.  Y.  529. 

A  bill  of  exceptions  in  the  record  recites,  that  at  the  proper 
time  the  defendant  ^'  introduced  upon  the  witness  stand  one 
Benjamin  Judy,  the  defendant,  a  competent  witness,  and  hj 
him  offered  to  prove  the  following  facts:  1.  That  the  defend- 
ant was  the  owner  in  fee  of  the  premises  in  controversy." 
This  is  followed  by  six  additional  propositions,  which  the  bill 
states  the  defendant  offered  to  prove  by  the  witness.  This  is 
followed  by  like  propositions  made  with  respect  to  his  other 
witnesses.  These  offers  were,  on  objection  made  by  the 
plaintiff,  rejected  by  the  court,  and  in  this  it  is  claimed  the 
•court  erred.  It  does  not  appear  that  any  questions  were  pro- 
pounded to  either  of  the  witnesses,  nor  is  there  any  statement 
of  the  particular  facts  which  it  is  claimed  either  of  them 
would  have  testified  to.  Nothing  further  appears  except  that 
a  witness  was  in  each  case  placed  on  the  stand,  whereupon 
the  defendant  submitted  to  the  court  a  list  of  propositions  or 
conclusions  which  it  was  proposed  to  establish  by  the  testimony 
of  each  witness.  This  presents  no  question  for  our  considera- 
:tion.    Higham  v.  Vanosdoljpost,  p.  160,  and  cases  there  cited. 

Questions  upon  the  refusal  to  admit  evidence  from  a  witness 
can  only  be  saved  by  propounding  to  the  witness  some  per- 
tinent question,  and,  upon  objection  made,  stating  to  the 
court,  as  it  may  direct,  the  testimony  or  facts  which  the  witness 
would  detail  in  answer  thereto. 

We  have  examined  the  evidence,  and  are  of  opinion  that  it 
-sustains  the  verdict.  The  defence  is  based  upon  the  theory 
that  it  was  incumbent  on  the  plaintiff  to  show  a  legal  right 
^o  the  possession  as  against  the  defendant,  and  that  peaceable 
possession  under  a  claim  of  right  was  not  sufficient  to  entitle 
liim  te  maintain  his  action.  The  instructions  of  the  court 
were  opposed  to  this  view,  and  without  examining  them  in 
-detail  we  think  they  were  not  erroneous. 

The  judgment  is  affirmed  with  costs. 

Filed  April  9, 1885. 
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On  Petition  for  a  Rehearing. 

Mitchell^  C.  J. — In  support  of  the  petition  for  a  rehear- 
ing^ the  learned  counsel  argue  with  much  force  and  plausibility^ 
that  the  transient  possession  of  lands  by  a  trespasser  can 
neither  be  peaceable  possession  nor  right  of  possession.  Con- 
ceding this^  it  is  nevertheless  aside  from  the  real  question  in- 
volved. It  was  averred  in  the  complaint  that  the  plaintiff 
was  in  the  lawful  and  peaceable  possession^  and  occupying  the 
land  in  dispute  with  his  family^  claiming  as  tenant  from  year  to 
year^  and  that  the  defendant  with  force  and  violence  evicted 
him.  This  rebuts  all  presumption  that  he  was  a  mere  tres- 
passer. What  we  hold  in  the  principal  opinion  is^  that  this 
is  the  averment  of  such  lawful  peaceable  possession,  under  a 
claim  of  right,  as  gives  the  person  so  in  possession  the  '^  right 
of  possession ''  as  against  a  forcible  invasion. 

We  agree  with  counsel  that  the  complaint  must  show  a 
right  to  possession,  but  that  right,  within  the  contemplation 
of  the  statute  against  forcible  entry  and  detainer,  is  shown 
in  this  case  by  the  averments  above  mentioned,  and  against 
a  person  so  in  possession,  another  may  not  set  himself  to  be 
judge,  and,  having  decided  in  favor  of  himself,  execute  his 
own  judgment  by  force. 

The  circumstances  under  which  an  intruder  may  be  ex- 
pelled are  not  determined  in  the  opinion,  for  the  reason  that 
no  such  case  is  presented  by  the  record  before  us.  Upon 
this  subject  see  Cooley  Torts,  323,  324. 

We  think  no  inference  can  be  drawn  from  anything  said 
in  the  principal  opinion,  that  one  who  intrudes  upon  the  pos- 
session of  another  may  not  be  removed  by  the  person  right- 
fully entitled,  even  by  force^if  prompt  action  is  taken  to  that 
end.  This  is  nothing  more  than  defending  one's  possession 
against  intrusion  from  others. 

It  is  claimed  that  the  evidence  does  not  sustain  the  ver- 
dict, because  there  is  no  proof  that  the  plaintiff  ever  had 
possession  of,  or  was  evicted  from  anything  but  the  house. 
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The  evidence  tended  to  show  that  the  plaintiff  rented  the 
house  of,  and  was  put  in  possession  by,  one  VanReed. 
Whether  he  rented  the  ten  acres  of  land  belonging  with  the 
house  is  left  to  inference.  There  was  no  direct  evidence  on 
the  point. 

There  was  a  general  verdict  for  the  plaintiff  and  an  assess- 
ment of  |20  damages,  and  upon  this  the  court  rendered  judg- 
ment, awarding  a  writ  of  restitution  to  the  plaintiff  for  the 
house  and  land  described  in  the  complaint.  The  court  was 
asked  by  motion  to  modify  the  judgment,  so  as  to  make  it  a 
judgment  awarding  damages  only.  This  motion  was  over- 
ruled, and  we  think  properly. 

We  think  it  is  &irly  inferable  from  the  testimony,  that  the 
plaintiff  had  rented,  and  was  in  possession  of,  the  land  as  well 
as  the  house.  He  testified  as  follows :  '^  I  moved  into  the 
property  in  controversy ;  it  is  a  frame  house  of  six  rooms ; 
there  are  ten  acres  of  land ;  there  is  a  bam,  smoke-house  and 
orchard.'^  On  cross-examination,  he  testified :  ^^  I  told  Mr. 
Judy  I  rented  of  Byron  VanReed ;  he  said, '  I  want  you  to 
understand  these  are  my  premises  and  you  have  no  right 
here.'  "  VanReed  testified :  "  I  had  occupied  premises ;  I 
put  Citizen  in  dwelling;  I  reserved  two  rooms  in  house;  had 
my  things  in  them ;  *  *  *  on  the  ten  acres  there  was  a 
dwelling,  well,  barn  and  smoke-house.'^  The  property  is 
described  in  the  complaint  as  consisting  of  a  dwelling-house, 
out-buildings  and  ten  acres  of  ground.  The  witnesses  speak 
of  it  as  the  "property  in  controversy,"  the  "premises,"  etc., 
and  as  against  the  verdict  of  the  jury,  we  can  not  say  there 
was  no  evidence  that  the  plaintiff  was  in  possession  of  the 
premises  in  controversy. 

The  petition  for  a  rehearing  is  overruled. 

Filed  June  13, 1885. 
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No.  11,822. 

Mason  v.  Mason. 

DnroBCE. — Notice  by  I\tbliiOaHon.-'Inkibili(m  to  Marry  Within  Ihoo  Yean, — 
Marriage  in  Vi^^ation  of  Decree  Voidable  Only,— Where  a  divorce  is  ob- 
tained on  notice  by  publication  merely,  and  the  decree,  as  required  by 
section  1030,  B.  8. 1881,  forbids  the  party  obtaining  sach  divorce  to 
marry  within  two  years,  but  such  party,  in  violation  thereof,  does 
many  within  that  time,  the  marriage  is  unlawful  and  voidable,  but, 
under  the  statute  of  this  State,  not  absolutely  void.  It  will  become 
void,  however,  if,  within  the  period  inhibited,  the  decree  is  opened  by 
the  party  against  whom  it  was  obtained. 

Mabriaos. — I\JtHe  PUiey, — Ooffuiruetion  of  iSbiAite.— When  the  marriage 
relation  is  once  entered  into,  it  is  the  policy  of  the  law  to  uphold  its 
validity  by  every  reasonable  intendment;  and  to  sustain  a  marriage 
not  inexorably  \roid,  a  statute  seemingly  mandatory  will  sometimes  be 
constmed  as  merely  directory. 

Samb. — BaHfioaHon  cf  Unlawful  Marriage, — EOoppeL — In  violation  of  a  de- 
cree of  divorce  that  she  should  not  marry  within  two  years  from  the 
time  of  its  rendition,  a  woman  married  again,  and  after  living  with  her 
husband  four  years  brought  an  action  for  divorce,  to  which  the  defence 
was  interposed  that  the  marriage  was  unlawful  because  in  violation  of 
the  decree  of  divorce  from  her  former  husband. 

ileU,  that  as  it  did  not  appear  that  the  defendant  was  ignorant  of  the  in- 
hibition at  the  time  of  his  marriage  with  plaintiff,  and  as  he  ratified 
the  marriage  by  living  with  her  two  years  after  the  inhibited  period 
had  expired,  he  was  estopped  from  denying  the  validity  of  the  mar- 
riage as  a  defence  to  the  complaint 

From  the  Jay  Circuit  Court. 

D.  r.  TayloTy  J,  M.  Smith  and  T.  Bailey,  for  appellant. 

/.  W.  Headingion  and  /.  J,  if.  LaFoUeUe,  for  appellee. 

NiBLACK^  J. — Complaint  by  Margaret  J.  Mason  against 
Greorge  W.  Mason^  charging,  in  connection  with  the  usual 
formal  avermentd,  that  she  was  married  to  the  defendant  on 
the  12th  day  of  July,  1880;  that  from  that  time  until  the 
22d  day  of  April,  1884,  she  lived  with  the  defendant  as  his 
wife,  treating  him  kindly  and  doing  all  in  her  power  to  make 
his  home  comfortable  and  pleasant;  that  on  said  last  named 
day  she  was^  in  consequence  of  the  defendant's  continued 


26  SUPREME  COURT  OF  INDIANA, 

Mason  v.  Mason. 

abuse  and  his  cruel  and  inhuman  treatment  of  her^  compelled 
to  separate  and  live  apart  from  him ;  wherefore  a  divorce  and 
alimony  were  demanded. 

The  defendant  answered^  first,  in  general  denial ;  secondly, 
admitting  the  marriage  as  charged,  but  averring  that  said 
marriage  was  in  the  first  place,  and  had  continued  to  be, 
void  for  the  following  reasons:  That,  on  the  18th  day  of 
February,  1871,  the  plaintiff,  at  the  county  of  Jay  and  State 
of  Indiana,  intermarried  with  one  John  Butcher;  that,  on 
the  20th  day  of  January,  1880,  she  filed  her  petition  in  the 
Jay  Circuit  Court  praying  for  a  divorce  from  the  said  Butcher ; 
that  afterwards,  at  the  March  term,  1880,  of  said  Jay  Circuit 
Court,  at  a  hearing  of  said  cause,  it  was  ordered,  adjudged 
and  decreed  that  the  plaintiff  be  thereafter  forever  divorced 
from  said  Butcher;  that,  it  appearing  to  the  court  that  the 
only  notice  which  had  been  given  to  Butcher  of  the  pendency 
of  the  petition  for  a  divorce  against  him  was  by  publication 
in  a  newspaper,  it  was  further  ordered,  adjudged  and  de- 
<5reed  that  the  plaintiff  should  not  intermarry  with  any  other 
person  for  a  period  of  two  years  from  the  time*  of  the  rendi- 
tion of  said  decree  of  divorce ;  that  in  violation  of  law,  and 
of  the  inhibition  contained  as  above  in  said  decree  of  divorce, 
the  plaintiff  did,  on  said  12th  day  of  July,  1880,  at  the  county 
of  Blackford,  in  this  State,  intermarry  with  the  defendant,  as 
charged  in  the  complaint ;  that  at  the  time  of  the  rendition 
of  such  decree  of  divorce,  the  said  Butcher  was,  as  he  still  con- 
tinued to  be,  in  full  life;  that  the  plaintiff  and  defendant  had 
no  children  living  as  the  fruit  of  their  said  pretended  marriage. 

A  demurrer  was  sustained  to  this  second  paragraph  of 
answerj  and  the  circuit  court,  after  hearing  the  evidence,  made 
a  finding  that  the  plaintiff  ought  to  be  divorced  from  the  de- 
fendant, and  was  entitled  to  recover  the  sum  of  $100  for 
alimony,  and  decreed  accordingly.  The  only  complaint  made 
here  of  the  proceedings  below  is,  that  the  circuit  court  erred 
in  sustaining  the  demurrer,  as  above  stated,  to  the  second 
paragraph  of  the  answer. 
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It  was  provided  by  section  6  of  the  act  of  March  10th, 
1873,  Acts  1873,  p.  107,  which  is  still  in  force,  R.  S.  1881, 
section  1030,  that  "  Parties  against  whom  a  judgment  of  di- 
vorce shall  hereafter  be  rendered,  without  other  notice  than 
publication  in  a  newspaper,  may,  at  any  time  within  two  years 
after  the  rendition  of  such  judgment,  have  the  same  opened, 
and  be  allowed  to  defend  as  well  on  the  granting  of  the  di- 
vorce as  in  relation  to  the  allowance  of  alimony  and  the 
disposition  of  property ;  and  until  the  expiration  of  said 
two  years,  it  shall  not  be  lawftil  for  the  party  obtaining  such 
divorce  to  marry  again ;  which  shall  be  stated  in  the  decree 
of  the  court/' 

Several  of  the  States  have  statutes  either  similar  or  some- 
what analogous  to  the  foregoing  provision,  but  we  regret  to 
find  that  there  is  a  manifest  want  of  harmony  between  many 
of  the  cases  which  have  arisen  under  that  class  of  statutes. 
The  decisive  weight  of  authority,  however,  appears  to  us  to 
be  in  fitvor  of  the  conclusion  that  a  marriage,  contracted  in 
violation  of  such  an  order  of  court  as  that  set  up  in  defence 
in  this  case,  is  not  absolutely  void  unless  declared  to  be  so  by 
the  statute  under  which  the  order  was  made.  The  first  sec- 
tion of  the  act  of  1873,  supra,  declares  certain  marriages  to 
be  wholly  void,  but  neither  that  nor  any  other  section  of  the 
various  statutes  of  this  State  characterizes  such  a  marriage 
as  the  one  in  question  as  absolutely  void. 

There  are  many  cases  in  which  a  marriage  may  be  unlaw- 
ful without  being  void,  such  as  the  want  of  proper  authority 
in  the  person  who  solemnized  it,  some  irregularity  in  the  man- 
ner of  its  solemnization,  some  merely  personal  or  temporary 
restriction  imposed,  and  the  like :  "A  marriage  if  legal  must 
be  valid,  but  a  valid  marriage  may  be  illegal.'^  Stewart  Mar- 
riage &  Divorce,  section  6.  The  decree  of  divorce  between 
the  appellee  and  Butcher  dissolved  the  marriage  relation  be- 
tween them,  subject  only  to  Butcher's  right  to  have  the  de- 
cree reopened  at  anytime  within  two  years  aft:er  its  rendition, 
but  upon  grounds  of  public  policy,  as  well  as  in  justice  to 
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Butcher,  it  was  declared  to  be  unlawful  for  the  appellee  to 
marry  again  so  long  as  his  right  to  have  the  decree  opened 
continued,  and  that  declaration  was  not  only  authorized,  but^ 
as  has  been  seen,  was  required  by  law.  Her  marriage,  there- 
fore, with  the  appellant,  at  the  time  it  was  entered  into,  was 
in  contempt  of  the  authority  of  the  court  which  decreed  to 
her  a  divorce  from  Butcher;  it  was  also  contrary  to  law,  and 
hence  unlawful.  But  no  penalty  is  attached  to,  or  forfeiture 
imposed  as  a  consequence  of,  such  a  violation  of  law.  When 
the  carriage  relation  is  once  entered  into,  it  is  the  policy  of 
the  law  to  uphold  its  validity  by  every  reasonable  intend- 
ment. Park  V.  Barron,  20  (Ja.  702.  Statutes  seemingly  man- 
datory will  sometimes  be  construed  to  be  directory  only,  when 
necessary  to  sustain  the  validity  of  a  marriage  not  inexorably 
void.  Upon  the  fiwts  averred,  therefore,  we  regard  the  mar- 
riage between  the  appellant  and  appellee  as  having  been  void- 
able merely,  and  hence  not  void. 

If  Butcher  had,  within  the  time  reserved  to  him,  caused 
the  decree  of  divorce  against  him  to  be  opened,  that  would 
have  annulled,  and  rendered  void,  the  appellee's  marriage  with 
the  appellant.  If  the  appellant  intermarried  with  the  appel- 
lee in  ignorance  of  the  inhibition  resting  upon  her,  he  might, 
doubtless,  within  a  reasonable  time  have  procured  an  annul- 
ment of  the  marriage.  But  it  is  not  averred  that  he  was  ig^ 
norant  of  this  inhibition,  and  we  must,  hence,  assume  that  he 
was  not  ignorant  of  it.  The  answer  impliedly  admitted  that 
the  appellant,  for  more  than  two  years  after  the  decree  against 
Butcher  had  become  absolute,  and  with  full  kjiowledge  of  all 
the  facts,  had  lived  and  cohabited  with  the  appellee  as  her 
husband,  and  that  the  separation  did  not  result  from  any  sup- 
posed irregularity  in  their  marital  relations.  The  facts  thus 
admitted  amounted  to  an  unconditional  ratification  of  the 
marriage  of  the  appellant  with  the  appellee,  and  to  a  full  rec- 
ognition of  its  validity.  The  appellant  was,  consequently^ 
estopped  from  setting  up  the  unlawfulness  of  the  marriage 
in  the  first  instance,  as  a  defence  to  the  complaint  against  him 
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for  a  divorce.  Stewart,  mpra,  sections  79,152, 153, 154, 415, 
417,  424,  432;  1  Bishop  Marriage  &  Divorce,  sections  287 
and  287a/  2  Bishop,  mpra^  section  264 ;  Teffi  v.  Teffi,  35 
Ind.  44 ;  Teter  v.  Teter,  88  Ind.  494 ;  Harman  v.  Harmarij 
16  lU.  86;  Van  Voorhis  v.  BrirUnall,  86  N.  Y.  18  (40  Am. 
S.  505)  ;  Hyne8  v.  McDermoU,  91  N.  Y\  451  (43  Am.  R.  677)  ; 
CaUeraU  v.  Sweetman,  1  Robertson  Ecclesiastical  Cases,  304. 

The  judgment  is  affirmed,  with  costs. 

FUed  March  21, 1885. 


No.  11,457. 

The  State,  ex  rel.  Lowe,  v.  Laughlin,  Auditor. 

Rahaoad. — Town^ip  Tax  in  Aid  q^  ConginuUum. — Suspengion  of  CoUeetion. — 
.Bower  €f  County  Board. — Auditor  and  Treamrer. — Where  a  township  tax 
to  aid  in  the  constraction  of  a  railroad  has  heen  duly  levied  and  placed 
upon  the  tax  dn plicate  for  collection,  the  board  of  commissioners  of 
the  ooanty  has  no  power,  under  section  4069,  B.  S.  1881,  or  any  other 
statute  of  this  State,  to  make  an  order  directing  the  county  auditor  and 
treasQxer  to  suspend  the  collection  of  such  tax,  and  such  order,  if  made, 
is  null  and  void  for  any  purpose. 

From  the  Bartholomew  Circuit  Court. 

F.  Winter,  for  appellant. 

0.  W.  Cooper,  N.  R.  Keyes  and  8.  Stansifer,  for  appellee. 

HowK,  J. — On  the  verified  complaint  of  the  appellant's 
relator,  an  alternative  writ  of  mandate  was  issued  in  this 
cause,  directed  to  the  appellee  as  the  auditor  of  Bartholomew 
county.  The  appellee  demurred  to  the  alternative  writ  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
tsause  of  action.  This  demurrer  was  sustained  by  the  court; 
and  the  relator  declining  to  amend  or  plead  further,  judgment 
was  rendered  against  him  for  appellee's  costs. 

The  relator  has  appealed  to  this  court  and  has  assigned  as 
error  the  decision  of  the  circuit  court  in  sustaining  appellee's 
demurrer  to  the  alternative  writ  of  mandate. 
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It  was  alleged  in  substance^  in  the  alternative  writ  of  man- 
date, that  on  the  14th  day  of  March,  1882,  a  petition  signed 
by  twenty-five  or  more  freeholders  of  Columbus  township,  in 
Bartholomew  county,  of  whom  the  relator  was  one,  was  pre- 
sented to  the  board  of  commissioners  of  said  couniy,  asking 
that  said  Columbus  township  should  aid  in  the  construction 
of  the  Columbus,  Hope  and  Greensburg  Railroad,  by  taking 
stock  therein  to  the  amount  of  seventy  thousand  dollars ;  that 
said  board  took  said  petition  under  advisement  and  thereupon 
ordered  that  an  election  be  held  in  said  township  to  determine 
whether  such  aid  should  be  extended  to  said  railroad;  that 
said  election  was  held  on  the  22d  day  of  April,  1882,  and  re- 
sulted in  favor  of  such  aid  being  extended ;  that  thereafter,  on 
the  12th  day  of  June,  1882,  at  their  regular  June  session,  the 
board  of  commissioners  of  said  county  ordered  that  a  tax  of 
one  per  centum  be  levied  on  the  taxable  property  of  said 
Columbus  township  for  the  year  1882,  to  aid  in  the  construc- 
tion of  said  railroad  by  said  township  taking  stock  therein 
according  to  the  prayer  of  said  petition ;  that  thereafter  the 
auditor  of  said  county  prepared  the  tax  duplicate  of  said 
county  for  the  year  1882,  and  placed  thereon,  as  against  the 
taxpayers  of  Columbus  township,  as  part  of  the  taxes  to  be 
paid  by  them  for  said  year,  the  said  levy  of  one  per  centum 
so  made  by  said  board  of  commissioners,  for  the  purpose  of 
aiding  in  the  construction  of  said  railroad,  which  said  levy 
amounted  to  the  sum  of  $36,850.50,  and  said  duplicate  con- 
taining said  tax  was  thereupon  delivered  to  the  treasurer  of 
said  county,  to  be  collected  in  regular  course,  and  it  thereupon 
became  the  duty  of  the  treasurer  to  collect  one-half  of  said 
amount  on  or  before  the  3d  Monday  of  April,  1883,  and  the 
other  half  on  or  before  the  1st  Monday  of  November,  1883 ; 
but  that  thereafter  on  the  3d  day  of  March,  1883,  upon  a 
petition  filed  by  certain  voters  and  taxpayers  of  said  Colum- 
bus township,  the  board  of  commissioners  of  said  county, 
without  notice  to  the  relator  or  any  of  the  petitioners  for  the 
extension  of  aid  to  such  railroad,  assumed  to  and  did  order 
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that  "  the  auditor  and  treasurer  of  said  county  be  authorized, 
according  to  the  acts  of  1873  and  in  force  March  11th,  1875, 
to  suspend  the  collection  of  taxes  levied  by  said  board  at  their 
June  session,  1882,  in  Columbus  township,  to  aid  in  the  con- 
struction of  said  railroad,  until  said  company  has  expended 
an  amount  of  money  in  the  actual  construction  of  said  rail- 
road in  Columbus  township,  as  required  by  section  4069  of  K. 
S.  1881,''  and  it  was  further  ordered  that  the  auditor  place 
the  said  railroad  tax  separately  on  the  tax  duplicate  of  Co- 
lumbus township,  and  carry  the  same  forward  on  the  duplicate 
until  further  ordered  by  the  board ;  and  that  thereupon  the 
then  auditor  of  said  county,  pursuant  to  said  order,  deducted 
the  amount  of  said  railroad  tax  from  the  tax  duplicate  of  said 
Columbus  township  and  left  no  part  thereof  in  the  hands  of 
said  treasurer  for  collection,  and  in  consequence  no  part  of  the 
same  has  been  collected. 

Thereafter,  at  its  regular  June  session,  1883,  said  board  of 
commissioners  ordered  that  a  tax  of  one  per  centum  upon  the 
Axable  property  of  Columbus  township  for  the  year  1883,  be 
levied  for  said  year  1883,  being  the  remaining  one-half  of 
said  sum  of  $70,000  voted  by  said  township  to  aid  in  the  con- 
struction of  said  railroad. 

That  said  board  of  commissioners,  at  their  September  ses- 
sion, 1883,  ordered  that  their  aforesaid  order  of  March  3d, 
1883,  should  be  cancelled  and  rescinded,  and  that  the  tax  re- 
ferred to  in  said  order  should  stand  for  collection  as  though 
said  order  had  never  been  made,  except  that  all  acts  and  pro- 
ceedings done  under  said  order  should  be  valid,  and  also  that 
it  was  not  intended  by  said  order  to  vary  or  change  the  pro- 
ceedings of  the  auditor  and  treasurer  in  suspending  the  col- 
lection of  said  tax  until  said  road  is  permanently  located  and 
work  done  by  said  railroad  company  as  required  by  law. 

It  was  further  shown  that  said  railroad  had  been  perma- 
nently located  in  said  Columbus  township  long  before  the 
time  when  the  auditor  of  the  county  placed  the  instalment 
of  the  tax  levied  for  the  year  1882  upon  the  tax  duplicate  of 


32  SUPREME  COURT  OF  INDIANA, 

The  State,  ez  rel,  Lowe,  v.  Laughlin,  Auditor. 

said  county  for  said  year  1882^  and  that  said  railroad  was  so 
located^  and  in  process  of  actual  construction  in  good  faith^ 
when  said  tax  was  so  as  aforesaid  ordered  to  be  suspended  by 
the  board  of  commissioners,  and  in  pursuance  thereof  with- 
drawn from  collection  by  said  county  auditor.  It  is  further 
shown  that  the  railroad  company  had  diligently  proceeded  in 
the  construction  of  said  railroad  upon  the  line  of  its  perma- 
nent location,  and  theretofore,  on  the  10th  day  of  December, 
1883,  had  completed  and  fully  constructed  said  railroad 
throughout  its  entire  length,  from  the  city  of  Greensburg,  in 
Decatur  county,  by  way  of  the  town  of  Hope,  in  Bartholo- 
mew county,  to  the  city  of  Columbus,  in  said  Columbus  town- 
ship, Bartholomew  county,  so  that  the  same  then  was,  and 
ever  since  has  been,  ready  for  use,  and  that  trains  of  cars  had 
passed  and  could  pass  over  the  entire  length  thereof,  and  that 
in  and  about  such  construction  thereof  said  railroad  company 
had  expended  upon  the  part  of  said  railroad  in  Bartholomew 
county  a  sum  of  money  largely  in  excess  of  the  sums  of  money 
voted  by  Columbus  township  and  other  townships  of  said 
county  to  aid  in  the  construction  of  said  railroad,  and  that 
by  reason  of  said  facts  it  was  the  duty  of  the  auditor  of  said 
county  to  place  upon  the  tax  duplicate  of  said  county  for  the 
year  1883,  the  said  instalment  of  the  tax  voted  in  aid  of  said 
railroad,  which  had  been  levied  upon  the  taxable  property  of 
said  Columbus  township  for  the  year  1882,  and  which  had,  as 
aforesaid,  been  withdrawn  from  collection,  as  well  as  the  in- 
stalment of  said  tax  which  had  been  levied  as  before  stated 
for  the  year  1883,  and  to  include  both  said  instalments  in  the 
amount  of  taxes  to  be  collected  by  the  treasurer  of  said  county 
upon  the  tax  duplicate  for  the  year  1883 ;  that  the  relator,  on 
the  20th  day  of  December,  1883,  notified  the  appellee  Laugh- 
Hn,  who  was  the  auditor  of  said  county,  that  he  was  a  free- 
holder and  taxpayer  of  said  Columbus  township,  and  one  of 
the  petitioners  for  the  extension  of  aid  to  said  railroad,  and 
that  said  railroad  had  been  and  then  was  fully  constructed 
and  ready  for  use  throughout  its  entire  length,  and  that  in 
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such  construction  there  had  been  expended  in  Bartholomew 
county  a  sum  in  excess  of  the  aid  voted  by  said  township,  and 
thereupon  demanded  of  said  Laughlin  that  as  auditor  of  said 
county  he  should  place  both  said  instalments  of  tax  upon  the 
duplicate  of  said  county  for  the  year  1883,  and  deliver  the 
same  to  the  treasurer  of  the  county  for  collection. 

It  is  shown  that  said  auditor  declared  that  he  would  not 
enter  upon  the  tax  duplicate  foresaid  year  1883  any  part  what- 
ever of  the  tax  so  levied  in  aid  of  said  railroad  for  the  year 
1882,  and  which  had,  as  aforesaid,  been  withdrawn  from  col- 
lection, as  a  tax  to  be  collected  as  other  taxes  upon  said  du- 
plicate, but  that  he  would  enter  the  same  upon  said  duplicate 
in  a  separate  column  as  a  tax,  the  collection  of  which  had  been 
suspended,  and  which  was  to  be  carried  forward  upon  the 
duplicate  without  collection  until  its  collection  should  be 
ordered  by  the  board  of  commissioners  of  said  county. 

It  is  further  shown  that  said  auditor  has  nearly  completed 
said  tax  duplicate,  and  that  while  he  has  entered  thereon,  and 
extended  as  a  tax  to  be  collected  in  ordinary  course,  the  one- 
half  of  said  tax  levied  by  the  board  of  commissioners  at  their 
June  session,  1883,  and  declares  that  he  knows  of  no  reason 
why  the  same  should  not  be  collected,  he  has  placed  the  in- 
stalment of  the  tax  levied  at  the  June  session,  1882,  in  a 
separate  column,  and  stated  upon  the  duplicate  that  it  was  a 
suspended  tax,  which  was  not  now  to  be  collected. 

The  mandate  of  the  writ  was  that  the  auditor  should  place 
upon  the  tax  duplicate  for  the  year  1883  the  entire  amount 
of  the  instalment  of  said  tax  levied  at  the  June  session,  1882, 
and  extend  the  same  as  against  the  taxpayers  of  said  Colum- 
bus township  as  a  tax  to  be  collected  from  them  by  the  treas- 
urer of  said  county  in  ordinary  course,  and  that  in  so  doing 
he  omit  any  and  all  statements  that  said  instalment  of  tax 
had  been  suspended  or  was  not  to  be  collected,  or  that  failing 
so  to  do  he  should  show  cause  why  the  court  should  not  award 
against  him  its  peremptory  writ  of  mandate. 
Vol.  101.— 3 
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The  validity  of  the  railroad  aid  tax,  mentioned  in  the 
alternative  writ,  is  in  no  manner  called  in  question  in  the 
case  at  bar.  We  may  properly  say,  however,  that  all  ques- 
tions in  relation  to  the  validity  of  such  tax  were  settled,  in 
favor  of  the  tax,  by  the  opinion  and  judgment  of  this  court, 
in  Irwin  v.  Lowe,  89  Ind.  540. 

The  first  question  discussed  by  the  relator's  counsel,  in  his 
brief  of  this  cause,  relates  to  »the  alleged  invalidity  of  the 
order  of  the  board  of  commissioners  of  Bartholomew  county; 
made  on  the  3d  day  of  March,  1883.  This  order  author- 
ized the  county  auditor  and  county  treasurer  to  suspend  the 
collection  of  the  railroad  aid  tax,  theretofore  levied  by  the 
county  board  and  then  upon  the  tax  duplicate  for  collection, 
until  the  railroad  company  had  expended  an  amount  of 
money  in  the  actual  construction  of  the  railroad  in  Colum- 
bus township,  as  required  by  section  4069,  R.  S.  1881.  It 
is  earnestly  insisted  by  the  relator's  counsel,  that  the  section 
of  the  statute,  invoked  by  the  county  board,  did  not  author- 
ize the  board  to  make  such  an  order,  and  did  not  authorize 
the  auditor  and  treasurer  of  the  county,  with  or  without  such 
an  order  of  the  board,  to  suspend  the  collection  of  the  rail- 
road aid  tax  theretofore  levied  and  then  on  the  tax  duplicate 
for  collection.  In  support  of  his  position,  the  learned  coun- 
sel has  vigorously  a&sailed  such  section  of  the  statute,  upon 
the  ground  that  by  its  phraseology  and  grammatical  construc- 
tion, the  section  was  not  intended  to  apply  to  cases  where 
stock  might  be  taken,  or  donations  might  be  made,  by  any 
township  after  the  section  took  effect  and  became  a  law,  on 
the  11th  day  of  March,  1875.  We  do  not  find  it  necessary 
to  consider  and  decide  this  point  in  the  case  now  before  ns, 
and  therefore  we  express  no  opinion  in  regard  to  it. 

It  is  clear  to  our  minds  that  upon  the  facts  stated  in  the 
alternative  writ  of  mandate,  admitted  to  be  true  as  the  case 
is  now  presented,  the  action  and  orders  of  the  board  of  com- 
missioners, in  attempting  to  suspend  the  collection  of  the 
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railroad  aid  tax,  levied  in  June,  1882,  and  placed  upon  the 
tax  duplicate  for  collection,  and  the  action  of  the  county  au- 
ditor under  such  orders,  were  wholly  unauthorized  by  the 
provisions  of  section  4069,  or  of  any  law  of  this  State  iu 
force  at  the  time,  and  were  therefore  null  and  void  for  any 
purpose.  The  collection  of  the  taxes  levied  in  June,  1882^ 
in  aid  of  the  railroad,  and  placed  upon  the  tax  duplicate,  was 
not  lawfully  suspended;  and  if,  from  any  cause,  such  taxes 
or  any  part  thereof  were  not  paid  by  the  taxpayers,  or  any 
of  them,  at  the  times  fixed  by  law  for  the  payment  of  taxes, 
they  became  delinquent  as  other  taxes,  by  reason  of  such 
non-payment,  and  ought  to  have  been  carried  forward  and 
charged,  as  delinquent  taxes,  upon  the  tax  duplicate  of  the 
next  succeeding  year  for  collection.  It  is  shown  by  the 
alternative  writ  that  the  taxes  were  levied  by  the  county^ 
board  in  strict  conformity  with  the  provisions  of  section 
4056,  R.  8.  1881,  in  force  since  May  12th,  1869,  to  wit  r 
"  One  per  centum  upon  the  real  and  personal  property  in  the- 
township,"  in  June,  1882,  and  the  residue  thereof  at  the- 
Jane  session  of  the  following  year.  There  is  no  statutory^ 
provision  which  prohibits  the  collection  of  both  the  instal- 
ments of  taxes,  in  one  and  the  same  year,  where,  as  in  this- 
case,  the  taxes  were  levied  in  conformity  with  the  statute,, 
but  the  first  instalment  was  not  collected  at  the  time  it  ought 
to  have  been  collected. 

We  are  of  opinion,  therefore,  that  the  court  clearly  erred 
in  sustaining  the  appellee's  demurrer  to  the  alternative  writ 
of  mandate. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re-^ 
manded  with  instructions  to  overrule  the  demurrer  to  the 
alternative  writ,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Filed  March  14, 1885. 
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101      38  '  ' 

150  480  Office  and  Officer.— ToicnaAip  IViwtee.— £7ec<ion.— Cferti^foate  q/".— The 
right  to  the  office  of  township  trustee  is  ultimately  decided  by  the  bal- 
lots, and  not  upon  the  certificate  of  election,  and  the  eligible  candidate 
receiving  the  highest  number  of  votes  cast  is  entitled  to  the  office. 

Election.— §tto  Wwnunio,— Right  to  Try  Title  to  Office,— A  defendant  in  a 
quo  warranto  proceeding  is  not  bound  to  confine  the  controversy  to  the- 
single  question  as  to  the  effect  of  the  certificate  of  the  election  officers, 
but  has  a  right  to  assert,  by  answer,  his  title  to  the  office,  and  to  show 
that  he  was  the  eligible  candidate  who  received  the  highest  number  of 
votes;  nor  is  he  obliged,  when  proceeded  against  by  an  information  in 
the  nature  of  a  quowarranto,  to  yield  up  the  office  and  resort  to  the  statutory 
remedy  for  trying  title  to  office,  where  a  "  re-count "  of  the  votes  shows  that 
he  was  duly  elected. 

Same. — Evidence. — Ballots. — It  is  proper  on  the  trial  of  an  issue  joined  on 
an  information  in  the  nature  of  a  quo  toarrantOj  to  try  the  title  to  an 
office,  to  introduce  in  evidence  the  ballots  cast  at  the  election. 

Same. — Entries  of  Public  Officers. — It  is  proper  to  give  in  evidence  the  en- 
tries of  public  officers  made  in  the  discharge  of  public  duties,  and  this 
rule  applies  to  an  endorsement  by  the  inspector  of  the  election  made 
upon  a  bag  containing  ballots. 

Same. — "Re-Counl"  of  Votes. — The  statute  authorizes  the  circuit  court  to 
order  a  "  re-count"  of  ballots  cast  at  an  election. 

Same. — Evidence. — Certificate  of  Commissioners  Appointed  to  Recount  Ballots. — 
The  certificate  of  the  commissioners  appointed  by  the  circuit  court  to 
recount  the  ballots  cast  at  an  election  is  competent  evidence. 

From  the  Madison  Circuit  Court. 

31.  S,  Robinson  and  /.  \V.  Lovett,  for  appellant. 

H.  D.  Thompson  and  T.  B,  Orr,  for  appellee. 

Elliott,  J. — The  relator  filed  an  information  !r»  the  na- 
ture of  a  quo  warrantoj  claiming  a  right  to  the  office  of  town- 
ship trustee  of  Duck  Creek  township,  Madison  county.  It 
was  alleged  in  his  petition,  or  information,  that  he  had  been 
duly  elected,  was  eligible,  and  had  received  the  certificate  of 
election  and  had  qualified  by  giving  bond  and  taking  the  oath 
of  office.  The  first  paragraph  of  the  appellee's  answer  is  the 
general  denial,  and  the  second  is  a  special  paragraph,  alleging 
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that  the  relator  and  the  appellee  were  the  only  candidates  for 
the  oflSce  in  controversy,  that  the  latter  was  eligible  to  the 
office,  that  he  received  one  hundred  and  seven  of  the  votes 
cast  at  the  election,  and  that  the  relator  received  one  hundred 
and  six ;  that  by  mistake  of  the  election  officers  one  hundred 
and  fourteen  of  the  votes  were  counted  for  the  relator  and  only 
ninety-eight  were  counted  for  the  appellee ;  that  the  app^lee 
instituted  proceedings  under  the  statute  to  have  the  votes  again 
counted ;  that  notice  was  given,  and  by  agreement  Thomas  J. 
McMahan,  John  W.  Pence  and  DeWitt  C.  Chipman  were  ap- 
pointed commissioners  to  recount  the  ballots;  that  they  did 
recount  them  and  did  ascertain  that  a  mistake  was  made  in 
the  first  count,  and  that  the  appellee,  and  not  the  relator,  had 
received  the  highest  number  of  votes  cast  at  the  election. 

We  regard  this  answer  as  sufficient.  If  the  appellee  did 
actually  receive  the  highest  number  of  voes  cast,  he,  and  not 
the  relator,  was  entitled  to  the  office.  The  certificate  of  the 
election  officers  was  not  conclusive  evidence  of  the  relator's 
election,  but  was  only  prima  facie  evidence  of  that  feet. 
American  Law  of  Election,  sections  219  and  221.  An  elec- 
tion is  ultimately  decided,  not  by  the  certificate  of  election, 
but  by  the  ballots,  and  the  eligible  candidate  who  received 
the  highest  number  is  entitled  to  the  office.  Dobyns  v.  Wea- 
demy  60  Ind.  298 ;  Hadley  v.  Gutridge,  58  Ind.  302 ;  Reynolds 
V.  Staie,  ex  reL,  61  Ind.  392. 

As  the  certificate  of  the  election  officers  conferred  only  a 
prima  facie  right  to  the  office,  the  appellee  was  entitled  to 
overthrow  it  by  showing  that  it  had  been  ascertained,  in  the 
method  prescribed  by  law,  that  the  certificate  was  founded 
upon  an  unsubstantial  basis,  and  that  the  appellee,  and  not  the 
relator,  had  received  the  highest  number  of  votes.  The  "  re- 
count^' made  under  the  provisions  of  the  statute,  and  the  cer- 
tificate issued  by  the  commissioners,  disclosed  the  fact  that 
the  certificate  did  not  entitle  the  relator  to  the  office  claimed, 
and  the  only  way  in  which  the  question  could  be  authorita- 
tively  settled  was  by  a  judicial  investigation. 
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The  appellee  had  a  right  to  vindicate  his  title  to  the  office 
by  showing  that  he  did  in  fact  receive  the  highest  number  of 
votes  cast.  A  defendant  in  suich  a  proceeding  as  this  may,  by 
answer,  assert  his  claim  to  the  office  which  the  relator  seeks 
to  secure.  Elam  v.  StatCy  ex  rel.^  75  Ind.  518.  The  appel- 
lee was  not  bound  to  confine  the  controversy  to  the  single 
question  of  the  force  and  eflFect  of  the  certificate  of  the  elec- 
tion officers,  but  had  a  right  to  go  into  the  merits  of  the  con- 
troversy, and  have  the  question  of  the  title  to  the  office  finally 
settled.  The  filing  of  the  information  was  u  challenge  to  the 
appellee  to  show  his  right  to  the  office,  and  it  devolved  upon 
him  to  meet  the  claim  of  the  relator  by  all  such  defences  as 
he  possessed.  It  may  well  be  doubted  whether  if  the  appellee 
had  omitted  to  set  forth  his  title  to  the  office  he  would  not  have 
been  concluded  from  ever  afterwards  {isserting  it.  It  was,  at 
all  events,  proper  to  settle  the  entire  controversy  in  one  action. 

The  appellee  was  not  obliged  to  resort  to  the  statutory 
method  of  contesting  the  relator's  title  to  the  office,  but  had 
a  right  to  defeat  the  relator  by  showing  that  he  was  not  elected 
to  the  office.  It  has  often  been  held  that  it  is  proper  to  try 
title  to  an  office  by  qito  warranto,  even  where  a  statutory 
method  is  prescribed.  State,  ex  reL,  v.  Oattagher,  81  Ind.  558 ; 
State,  ex  reL,  v.  Adams,  65  Ind.  393 ;  Reynolds  v.  State,  ex  reL, 
61  Ind.  392 ;  Barkwell  v.  State,  ex  rel,  4  Ind.  179 ;  Huddleston 
V.  Pearson,  6  Ind.  337.  If  it  be  true  that  the  appellee  might 
have  commenced  proceedings  by  an  information  to  settle  his 
right  to  the  office,  then,  surely,  it  must  be  true  that  when  an 
information  is  filed  against  him  assailing  his  title,  he  may  de- 
fend by  showing  the  grounds  upon  which  his  title  rests. 
Whatever  form  the  contest  may  assume,  the  pivotal  question 
is.  Who  received  the  highest  number  of  votes?  and  of  this 
fact  the  original  ballots  cast  by  the  voters  is  the  best  evidence. 
Reynolds  v.  State,  ex  reL,  supra. 

It  was  proper  to  produce  on  the  trial  the  original  ballots, 
:and  if  it  appeared  from  them  that  the  appellee  was  legally 
chosen,  it  was  the  duty  of  the  court  to  award  him  the  office. 
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The  statute  does  not  contemplate  a  trial  of  the  force  and  ef- 
fect of  the  certificate  merely,  but  contemplates  a  trial  of  the 
general  question,  Who  is  legally  entitled  to  the  oflSce?  for  it 
provides  "  that  judgment  shall  be  rendered  upon  the  rights 
of  the  parties/'  R.  S.  1881,  sec.  1136,  A  judgment  upon 
the  rights  of  the  parties  can  not  be  rendered  unless  it  is  ascer- 
tained who  is  entitled  to  the  office,  and  this  can  not  be  done 
without  ascertaining  which  of  the  candidates  actually  received 
the  highest  number  of  votes. 

There  was  no  error  in  permitting  Andrew  J.  Behymer,  the 
inspector  of  the  election,  to  testify  that  he  placed  the  ballots 
and  election  papers  in  a  bag,  sealed  it  and  delivered  it  to  the 
clerk.  It  was  his  duty  to  do  this,  and  it  was  competent  to 
prove  that  he  had  performed  this  duty.  Nor  was  there  any 
error  in  permitting  him  to  identify  the  bag  and  papers.  It  was 
unquestionably  competent  to  permit  the  clerk,  or  his  deputy, 
to  testify  as  to  when  and  from  whom  they  received  the  bag, 
and  to  identify  it  as  the  one  delivered  to  them  by  the  inspector. 

The  fact  that  the  bag  had  been  opened,  and  the  ballots 
counted  by  the  commissioners  appointed  by  the  court,  did  not 
render  the  ballots  incompetent  evidence.  It  can  not  be  pre- 
sumed that  these  officers,  or  any  others,  acted  illegally  or  cor- 
ruptly. It  is  a  familiar  rule  that  officers  are  presumed  to  have 
faithfully  performed  their  duty,  and  that  the  presumption  is 
against  bad  faith  and  dishonesty.  It  was  incumbent  upon  the 
relator  to  show  some  facts  impeaching  the  acts  of  the  offi- 
cers in  order  to  entitle  him  to  insist  upon  a  rejection  of  the 
ballots,  and  here  nothing  of  the  kind  was  shown. 

Entries  or  papers  written  by  public  officers  in  the  course 
of  the  performance  of  official  acts  are  competent  evidence. 
It  was  the  duty  of  the  inspector  of  the  election  to  make  an 
endorsement  upon  the  bag  containing  the  ballots  and  election 
papers,  and  it  was  competent,  under  the  rule  just  stated,  to 
read  this  endorsement  in  evidence.  Upon  the  same  principle 
it  was  competent  to  read  in  evidence  the  affidavit  of  the  in- 
spector made  in  accordance  with  the  provisions  of  the  statute. 
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That  the  ballots  were  competent  evidence  is  apparent  from 
what  we  have  said  in  discussing  some  of  the  other  questions- 
There  was  no  error  in  permitting  the  bond  executed  by 
Patrick  Shay,  the  appellee,  to  be  read  in  evidence ;  it  tended 
to  show  that  he  had  qualified  according  to  law,  and  to  prove 
that  he  had  not  abandoned  the  office. 

We  perceive  no  valid  objection  to  the  ruling  permitting- 
the  entry  of  the  order  directing  a  "  re-count  *'  to  be  made.  The 
order  was  one  which  the  statute  authorized  the  court  to  make,, 
and  tended  to  show  that  the  persons  who  recounted  the  bal- 
lots had  legal  authority  to  examine  them.  It  also  tended  ta 
show  that  the  bag  containing  them  was  opened  by  persons- 
duly  authorized,  and  to  rebut  the  inference,  which  might 
otherwise  have  arisen,  that  they  were  improperly  examined 
after  they  had  been  sealed  up  and  delivered  to  the  clerk. 

The  court  permitted  the  certificate  of  the  commissioners 
appointed  by  the  court  to  make  the  "  re-count "  to  be  intro- 
duced, and  this  ruling  is  attacked  upon  the  ground  that  such 
a  certificate  is  only  evidence  in  case  contest  is  made  under 
the  statute.  We  can  not  adopt  the  construction  of  the  stat- 
ute for  which  the  relator  contends.  The  certificate  may  be 
used  in  a  contest  under  the  statute,  but  there  are  no  limiting 
or  restraining  words,  and  we  think  that,  as  it  is  an  instrument 
made  in  accordance  with  law  by  persons  duly  authorized,  it 
is  competent  evidence  in  any  legal  contest  between  the  par- 
ties, no  matter  what  form  the  contest  may  a&sume.  The 
leading  purpose  of  the  statute  is  to  enable  a  candidate  to  as- 
certain, by  a  "  re-count "  of  the  ballots,  whether  or  not  the  elec- 
tion officers  did  their  duty  and  correctly  counted  the  ballots. 
When  a  "  re-count "  is  made,  it  is  the  duty  of  the  commissioners, 
to  make  a  certificate  showing  the  result  of  their  examination^ 
and  the  certificate  is,  therefore,  an  official  document  exhibit- 
ing the  result  of  their  examination.  It  seems  clear  that,  as 
they  had  authority  to  make  the  examination,  and  as  they  were 
charged  with  the  duty  of  issuing  the  certificate,  it  must  be 
evidence  in  any  legal  contest  for  possession  of  the  office.    The 
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statute,  R.  S.  1881,  sec.  4741,  provides  that  "  Such  certificate, 
or  the  record  thereof,  may  be  used  as  evidence  of  the  facts 
therein  recited  upon  the  trial  of  any  contest  of  said  election 
between  said  candidates,'^  and  this  general  language  will  apply 
quite  as  well  to  a  contest  by  information  as  to  a  contest  by  the 
statutory  method.  If  we  adopt  a  different  view,  we  should 
render  the  certificate  useless  except  in  cases  where  the  statutory 
procedure  was  adopted,  and  this  would  lead  to  evil  results. 
If  the  contest  is  a  legal  one,  the  certificate  must  be  deemed 
evidence,  or  we  shall  have  an  instrument  dependent  for  its 
force,  not  upon  the  merits  of  the  controversy,  but  upon  the 
form  of  the  remedy.  Another  evil  consequence,  which  would 
result  from  an  adoption  of  the  relator's  views,  would  be  that 
an  instrument  forming  an  essential  part  of  the  procedure 
provided  by  law  must  be  excluded,  and  its  place  supplied  by 
parol  testimony  in  all  proceedings  to  contest  the  right  to  an 
office  by  an  information  in  the  nature  of  a  quo  warranto.  It 
is  usual  to  put  in  evidence  all,  and  not  merely  a  part,  of  the 
papers  in  a  legal  investigation,  and  there  is  no  reason  why 
this  practice  should  not  prevail  here.  If  it  be  held  that  the 
certificate  is  not  evidence,  then  a  complete  explanation  of  the 
opening  of  the  bag  containing  the  ballots  could  not  be  made, 
and  the  "  re-count"  itself  could  not  be  satisfactorily  explained. 
The  ultimate  result  of  such  a  doctrine  as  that  for  which  the  re- 
lator contends,  would  be  that  if  a  "  re-count "  was  had,  and  the 
candidate  asking  it  was  proceeded  against  by  information,  he 
could  not  have  the  benefit  of  the  "  re-count."  As  the  election 
may  be  contested  by  information,  it  must  follow  that  what 
would  be  competent  evidence  if  another  remedy  had  been 
adopted^  must  also  be  evidence  where  the  remedy  adopted  is 
bv  information. 

We  think  that  the  finding  of  the  court  is  well  supported 
by  the  evidence. 

Judgment  affirmed. 

Filed  Feb.  24, 1885. 
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County. 

TRA^cn!lCE,'-AppecU,— Record-— Motion  to  Strike  Out  FUadings  m  Trial  OcmrL 
— Where  a  motion  to  strike  out  part  of  a  paragraph  of  complaint  is 
sustained,  such  motion  must  be  made  a  part  of  the  record  by  bill  of  ex- 
ceptions or  order  of  court,  in  order  to  be  available  in  the  Supreme  Court 
on  appeal. 

Oravel  Roads. — Bond  for  Preliminary  Ejtpenaee.—A  board  of  county  com- 
missioners have  no  authority  or  power  to  act,  or  take  any  steps  what- 
ever, in  a  proceeding  for  the  establishment  and  construction  of  a  free 
gravel  road,  under  the  provisions  of  the  statute  (R.  S.  1881,  sections  5091, 
5092),  until  a  bond  for  the  expenses  of  the  preliminary  survey  shall  be 
filed.  The  purpose  of  the  statute  is  to  relieve  the  county,  ultimately,  from 
the  payment  of  the  expenses  incident  to  the  proceedings,  in  the  event 
that  the  improvement  prayed  for  is  not  finally  ordered  by  the  board. 

Same. — Revocation  of  Order  Establishing  Road, — Estoppel.— YfliWe  proceed- 
ings are  still  pending  before  the  board,  it  has  authority,  for  good  cause,  to 
revoke  an  order  establishing  the  road ;  and  if  this  is  done  at  the  in- 
stance of  the  signers  of  the  bond,  they  are  estopped  from  denying  the 
legality  of  the  revocation,  in  a  suit  on  the  bond  against  them.  The  rev- 
ocation of  the  order  is,  in  effect,  the  same  as  if  no  such  order  had  ever 
been  made,  and  renders  the  signers  of  the  bond  liable  on  the  bond  for  the 
expenses  they  thereby  obligated  themselves  to  pay.  It  is  not  necessary 
that  all  the  petitioners  unite  in  a  request  for  a  revocation.  If  any  of 
them  are  aggrieved  by  the  revocation,  they  have  a  right  to  appeal  there- 
from. Others,  who  did  request  the  revocation,  can  not  complain  in  their 
behalf,  and  are  estopped  from  complaining  for  themselves  afterwards. 

From  the  Vermillion  Circuit  Court. 

J.  Jump  and  C.  W.  Ward,  for  appellants. 

M,  G.  RhoadSy  for  appellee. 

CoLERiCK,  C. — This  action  was  brought  by  the  appellee 
upon  a  bond  executed  by  the  appellants.  The  complaint 
consisted  of  two  paragraphs,  which  were  substantially  alike. 
In  each  it  was  averred,  in  substance,  that  on  the  22d  day  of 
July,  1880,  the  appellants  and  others  presented  to  the  board 
of  commissioners  of  Vermillion  county,  a  petition  for  the 
•establishment  and  construction  of  a  free  gravel  road,  in  said 
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county,  and  filed  with  said  petition  the  bond  upon  which  this 
action  was  founded,  a  copy  of  which  was  made  a  part  of  each 
paragraph  of  the  complaint.  The  condition  of  the  bond  was 
that  the  appellants  would  pay  to  said  county  of  Vermillion 
the  expenses  of  the  preliminary  survey  of  the  proposed  road, 
if  its  construction  was  not  finally  ordered  by  said  board.  It 
was  then  averred  that  said  board  accepted  the  bond,  and  took 
jurisdiction  of  the  matter,  and  ordered  said  preliminary  sur- 
vey to  be  made,  as  prayed  for,  and  that  it  was  afterwards 
made  and  reported  to  the  board,  who  thereupon  entered 
upon  its  record  an  order  that  the  improvement  be  made,  and 
appointed  a  committee  to  apportion  the  expenses  of  the  im- 
provement upon  the  lands  benefited  thereby,  and  that  said 
committee  afterwards  made  said  apportionment  and  reported 
the  same  to  the  board,  but  before  any  action  was  taken  thereon, 
the  board,  at  the  written  request  of  the  petitioners  for  the 
road,  and  all  of  the  appellants,  revoked  and  set  aside  its  order 
for  the  making  of  the  improvement  and  the  proceedings  there- 
under, and  made  no  order  thereafter  for  the  improvement, 
and  that  the  expenses  of  said  proceeding,  including  said  pre- 
liminary survey  and  report  thereof,  amounted  to  $231.85.  It 
was  also  averred  that  all  of  the  proceedings  of  the  board  and 
all  the  steps  taken  by  the  petitioners  in  the  matter,  including 
the  petition,  bond  and  all  jurisdictional  facts  giving  said  board 
authority  to  act,  were  regular  and  proper,  both  in  form  and 
substance.  Wherefore  the  appellee  prayed  judgment  on  said 
bond  for  ^J250,  being  the  amount  of  said  expenses,  etc. 

The  only  apparent  difierence,  in  substance,  between  the 
two  paragraphs  of  the  complaint  is,  that  in  one  paragraph 
it  was  averred  that  the  board  set  aside  its  order  and  proceed- 
ings for  the  improvement  at  the  instance  of  the  petitioners 
and  the  appellants,  while  in  the  other  it  was  alleged  that  it  was 
done  at  the  request  of  "  vu>8t  of  said  petitioners  "  and  the  ap- 
pellants ;  and  in  one  paragraph  the  aggregate  amount  only  of 
all  the  expenses  incurred  in  the  proceedings  was  mentioned, 
while  in  the  other  the  expenses  to  the  time  the  board  orderoi 
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the  improvement  to  be  made,  and  the  expenses  thereafter  cre- 
ated, were  separately  stated. 

A  motion  by  the  appellants  to  strike  out  a  part  of  the  sec- 
ond paragraph  of  the  complaint  was  sustained  by  the  court. 
The  clerk  has  copied  into  the  transcript  what  purports  to  be 
the  motion  so  made  by  the  appellants,  but  as  it  was  not  em- 
bodied, with  the  ruling  of  the  court  thereon,  in  a  bill  of  ex- 
ceptions, nor  made  a  part  of  the  record  by  an  order  of  courts 
it  constitutes  no  part  of  the  record'  in  this  cause,  and  is  im- 
properly in  the  transcript,  and  for  that  reason  can  not  be  ex- 
amined or  considered  by  us  for  the  purpose  of  ascertaining 
what  part  of  the  pleading  was  stricken  out  by  the  court.  See 
Berlin  v.  Oglesbee, 65  Ind.  308  ;  Dunnv.  Tousey,  80  Ind.  288 ; 
Klingensmith  v.  Faulkner,  84  Ind.  331 ;  Peck  v.  Board,  etc, 
87  Ind.  221 ;  Saunders  v.  Heaton,  12  Ind.  20. 

Aj8  there  is  nothing  legally  before  us  showing  what  part  of 
the  pleading  was  stricken  out,  we  must  consider  it  with  refer- 
ence to  its  sufficiency,  as  we  find  it  in  the  record,  the  same  as 
if  no  such  motion  was  made.  A  separate  demurrer  to  each 
paragraph  of  the  complaint  was  overruled,  and  the  appel- 
lants refusing  to  answer  over,  final  judgment  on  demurrer 
was  rendered  against  them,  in  favor  of  the  appellee,  for  ?164^ 
from  which  they  appeal,  and  assign  as  errors  the  rulings  of 
the  court  upon  said  demurrers. 

The  liability  of  the  appellants,  if  any  existed  against  them, 
on  the  bond,  which  is  the  foundation  of  the  action,  was  cre- 
ated and  is  to  be  determined  by  the  provisions  of  the  statute 
under  and  by  virtue  of  which  the  bond  was  executed.  The 
statute.  Acts  1877,  p.  82,  provides: 

"  Section  1.  The  board  of  commissioners  of  any  county  in 
this  State  shall  have  power,  &s  hereinafter  provided,  to  lay  out, 
construct  or  improve,  by  straightening,  grading,  or  draining 
in  any  direction  required  to  reach  the  most  convenient  and 
sufficient  outlet,  paving,  gravelling,  or  macadamizing  any 
State  or  county  road,  or  any  part  of  such  road,  within  the 
limits  of  their  respective  counties. 
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'^  Sec.  2.  Upon  the  presentation  of  a  petition  stating  the 
kind  of  improvement  prayed  for,  and  the  points  between 
which  the  same  is  asked,  signed  by  five  or  more  of  the  land- 
holders whose  lands  will  be  assessed  for  the  cost  of  the  im- 
provement, and  the  filing  of  a  bond,  signed  by  one  or  more 
responsible  freeholders,  to  whom  the  petitioners  shaH  be  re- 
sponsible pro  rata,  conditioned  for  the  payment  of  the  ex- 
penses of  the  preliminary  survey  and  report,  if  the  proposed 
improvement  shall  not  finally  be  ordered,  the  board  of  com- 
missioners shall  appoint  three  disinterested  freeholders  of  the 
county  as  viewers,  and  a  competent  surveyor  or  engineer  to 
proceed,  upon  a  day  to  be  named  by  the  commissioners,  to 
examine,  view,  lay  out  or  straighten  said  road,  as  in  their 
opinion  public  convenience  and  utility  require,"  etc.  The 
above  sections  also  appear  in  the  Revised  Statutes  of  1881,  as 
sections  5091  and  5092. 

A  board  of  commissioners  have  no  authority  or  power  to 
act  or  take  any  steps  whatever  in  a  proceeding  for  the  estab- 
lishment and  construction  of  a  free  gravel  road,  under  the 
provisions  of  the  statute  above  set  forth,  until  a  bond,  as 
therein  required,  is  first  executed  and  filed.  The  obvious 
purpose  of  the  statute  in  requiring  such  a  bond  to  be  given  is 
to  relieve  the  county,  ultimately,  from  the  payment  of  the 
expenses  incident  to  the  proceeding,  in  the  event  that  the  im- 
provement prayed  for  is  not  finally  ordered  by  the  board  to 
be  made. 

The  only  objection  urged  by  the  appellants  in  this  court  to 
the  sufficiency  of  the  complaint  is  that  it  affirmatively  shows 
that  no  cause  of  action  existed  against  them  upon  the  bond 
which  they  so  executed,  as  it  appears  by  the  averments  in 
€ach  paragraph  of  the  complaint  that  the  board  of  commis- 
sioners directed,  by  its  order,  the  improvement  to  be  made. 
It  is  insisted  by  the  appellants  that  the  order  so  made  re- 
sulted in  satisfying  the  condition  of  the  bond  and  discharg- 
ing its  makers  from  any  liability  thereon,  and  that  the  sub- 
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sequent  action  of  the  board  in  revoking  or  setting  aside  said 
order  was  without  authority  of  law,  and,  therefore,  void.  If 
the  proceeding  in  which  the  order  was  made  was  not  pend- 
ing before  the  board  at  the  time  of  the  revocation  of  the 
order,  but  had  been  finally  determined  before  that  time,  then 
no  power  would  have  existed  in  the  board  to  review  or  re- 
voke said  order,  and  its  action  in  attempting  to  revoke  it 
would  have  been  void.  But  it  clearly  appears  by  the  aver- 
ments in  each  paragraph  of  the  complaint,  that  the  proceed- 
ing was  regularly  and  legally  pending  before  the  board  at 
the  time  the  order  was  revoked,  and  that  its  revocation  was 
at  the  instance  and  request  of  the  appellants.  Under  such 
circumstances,  we  think,  the  appellants  should  be  and  are 
precluded  and  estopped  from  assailing  the  legality  of  the  ac- 
tion of  the  board  in  revoking  said  order,  or  questioning  the 
power  which  they  invoked  the  board  to  exercise.  If  the 
board  of  its  own  volition,  and  without  sufficient  cause,  had 
revoked  the  order,  a  different  question  from  the  one  decided 
would  have  been  presented  for  our  consideration.  The  rev- 
ocation of  the  order  was,  in  effect,  the  same  as  if  no  such 
order  had  ever  been  made,  and  rendered  the  appellants  liable 
on  their  bond  for  the  expenses  which  they  obligated  them- 
selves, by  the  bond,  to  pay. 

It  is  further  insisted  by  the  appellants  that  unless  all  of 
the  petitioners  united  in  the  request  for  the  revocation  of  the 
order,  the  board  had  no  power  to  revoke  it.  The  peti- 
tioners and  all  other  persons  interested  in  the  proceeding 
were  before  the  board,  and  if  any  of  them  felt  aggrieved  at 
the  decision  of  the  board,  they  had  the  right  to  appeal  there- 
from to  the  proper  court.  If  any  error  was  committed  by 
the  board  in  revoking  the  order,  it  was  committed  at  the  in- 
stance of  the  appellants  and  in  their  favor,  and,  therefore, 
they  can  not  complain  of  such  error.  See  Barker  v.  Hobbs, 
6  Ind.  385;  Robertson  v.  Oaldwell,  9  Ind.  514;  Minot  w 
Mitchell,  30  Ind.  228;  Buskirk  Pr.  119. 
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The  demurrers  were  properly  overruled,  and  the  judgment 
of  the  court  below  should  be  affirmed. 

Per  Cubiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellants. 

Filed  March  18, 1885. 


No.  11,851. 

Bristor  et  al.  v.  Bristob. 

Husband  and  Yfir^— Decedent^  Estates, — Bents  from  Wif^s  Land,  Hus- 
batuTs  LvabUity  far. — TrusU, — Acquieuenee, — Where  a  husband,  during  a 
long  series  of  years,  receives  and  applies  the  rents  of  the  wife^s  real  es- 
tate to  the  common  use  of  the  family,  without  objection  by  her,  and 
under  circumstances  showing  no  intention  on  the  part  of  either  that  he 
shall  be  charged  therewith,  she  can  not,  after  his  death,  maintain  a 
claim  therefor  against  his  estate ;  nor  can  she,  where  such  rents  have 
been  invested  by  the  husband,  with  her  knowledge,  in  other  real  estate, 
for  the  benefit  of  the  family,  after  acquiescing  in  such  use  for  a  period 
of  more  than  twenty  years,  claim  him  as  her  trustee  to  the  extent  of 
snch  investment,  but  she  will  be  deemed  to  have  waived  all  right  to< 
follow  such  rents  into  the  property. 

From  the  Marion  Circuit  Court. 

L.  Bitter,  E.  F.  RiUer  and  B.  W.  Bitter,  for  appellants. 

H.  J,  Milligan,  B.  Hill  and  B,  N.  Lamb,  for  appellee. 

Franklin,  C— Appellants  William  A.  Bristor  and  Eliz- 
abeth Hamlet,  as  the  only  children  and  as  heirs  of  Samuel 
M.  Bristor,  deceased,  sued  Esther  Bristor,  their  mother,  and 
the  widow  of  said  deceased,  for  two-thirds  of  the  rent  for  the 
home  residence  occupied  by  the  widow. 

The  appellee  and  said  Samuel  M.  Bristor  were  married  in 
1842,  and  he  died  in  1879  intestate.  Appellee  was  the  daugh- 
ter of  one  Christopher  Kellum,  deceased,  and  in  July,  1842, 
she  and  her  brother,  John  Kellum,  agreed  upon  a  partition 
among  themselves  of  all  the  real  estate  of  which  their  father 
died  seized,  they  being  his  only  heirs.  Part  of  the  real  estate 
embraced  in  this  agreement  was  a  lot  on  Washington  street. 
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adjoining  the  property  upon  which  the  building  known  as  the 
"  Vance  Block  "  is  now  situated,  in  the  city  of  Indianapolis. 
By  this  agreement,  this  lot  was  to  be  set  off  to  appellee,  the 
deed  to  which  from  said  John  Kellum  was  executed  to  her 
ai)d  her  husband  jointly.  Her  husband  afterwards  built  a 
store-room  upon  this  property,  which  building  is  yet  stand- 
ing. The  husband  was  a  carriage  maker,  and  an  industrious 
and  economical  man.  In  1858  he  bought  a  lot  on  Delaware 
street,  in  Indianapolis,  taking  the  deed  in  his  own  name,  and 
erected  a  dwelling-house  thereon,  in  which  house  he  resided 
until  his  death,  and  this  is  the  property  in  controversy.  After 
the  death  of  Samuel  M.  Bristor,  in  1879,  appellee  was  ap- 
pointed administratrix  of  his  estate,  and  filed  a  claim  against 
said  estate,  alleging  that  deceased  had  collected  the  rents  of 
the  Washington  street  property  in  a  large  sum,  which  she  was 
entitled  to  recover  against  his  estate,  which  was  disallowed 
by  the  court.  An  appeal  was  taken  to  this  court,  and  the 
judgment  reversed  for  error  in  the  admission  of  testimony. 
The  case  is  reported  as  Bristor  v.  Bristor,  82  Ind.  276. 

Another  trial  was  had,  resulting  in  favor  of  appellee,  who 
recovered  a  judgment  for  $5,000.  The  case  was  again  brought 
to  this  court,  and  the  judgment  again  reversed,  upon  the 
ground  that  the  evidence  showed  no  right  of  recovery  in  ap- 
pellee, and  is  reported  as  Bristor  v.  Bristor,  93  Ind.  281. 

While  that  case  was  last  pending  in  the  court  below,  the 
appellants  each  brought  suit  against  appellee  to  recover  their 
resi>ective  portions  of  the  rent  of  the  Delaware  street  prop- 
erty, of  which  they  each  claimed  to  have  one-third,  inherited 
from  their  father.  No  question  is  made  as  to  the  Washing- 
ton street  property;  appellee's  title  to  that  is  not  disputed. 
By  agreement  these  two  actions  for  rent  were  consolidated. 

Appellee  filed  an  answer  alleging  a  resulting  trust  in  her 
favor  in  the  Delaware  street  property,  and  setting  up  title  in 
herself.  She  also  filed  a  cross  complaint  containing,  sub- 
stantially, the  same  averments,  asking  to  quiet  her  title  to 
that  property,  basing  her  claim  upon  averments  that  the 
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Delaware  street  property  was  purchased  and  improved  with 
her  separate  property,  to  wit,  the  rents  collected  from  the 
Washington  street  property. 

Demurrers  were  filed  to  the  several  paragraphs  of  the  an- 
swer and  cross  complaint,  and  were  overruled,  and  the  issues 
were  then  closed  by  vffply  and  answer  to  cross  complaint. 

By  agreement  of  parties,  this  cause  and  the  said  claim 
against  the  estate,  which  appellants  had  been  admitted  to  de- 
fend, were  tried  together,  the  same  evidence  being  given  for 
both.  There  was  a  trial  by  the  court,  a  finding  against  ap- 
pellee upon  her  claim  against  the  estate,  and  in  her  favor 
upon  her  cross  complaint  in  the  other  action,  quieting  her 
title  to  the*  Delaware  street  property.  Over  a  motion  for  a 
new  trial  judgment  was  rendered  upon  the  verdict. 

The  errors  assigned  are,  overruling  the  demurrers  to  the 
answer  and  cross  complaint,  and  overruling  the  motion  for  a 
new  trial.  • 

We  think  this  case  is  substantially  disposed  of  by  the 
former  decision  of  this  court,  reported  in  93  Ind.  281,  supra. 
In  that  case  the  court  in  efiect  says,  that  under  the  statute  of 
1852,  the  wife  has  a  right  to  the  rents  accruing  from  her 
separate  property.  "  If  the  evidence  showed  that  the  wife 
had  asserted  a  direct  claim  to  the  rents,  and  that  the  husband 
had  retained  them  notwithstanding  this  claim,  we  should 
have  no  diflSculty  in  sustaining  the  finding  of  the  trial  court " 
(which  was  in  favor  of  the  claimant),  "  but  no  such  claim  was 
made,  nor  is  there  any  evidence  from  which  it  can  legitimately 
be  inferred  that  any  such  claim  was  ever  asserted." 

While  there  was  additional  testimony  given  in  this  case  to 
what  was  given  in  the  former  case,  there  is  no  material  dif- 
ference upon  the  question  of  the  wife^s  ever  claiming  the 
xentB  as  her  separate  property. 

In  the  former  case  the  court  further  says : •  "It  is  evident 
that  where  there  is  no  tort  no  charge  can  be  created  against 
the  husband  in  &vor  of  the  wife  unless  there  is  something 
Vol.  101.— 4 
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in  the  nature  of  an  agreement,  express  or  implied,  upon 
which  to  base  the  liability.  No  one  can  be  charged  as  a 
trustee  where  there  is  no  liability  growing  out  of  a  contract 
or  duty,  or  springing  from  a  tort.  The  rule  which  applies 
in  ordinary  dealings  between  parties  not  sustaining  marital 
relations  upon  the  subject  of  implied  contracts  can  not,  it  is 
obvious,  apply  in  its  full  force  where  the  relation  of  husband 
and  wife  exists.  The  relation  of  the  parties  has  always  been 
regarded  as  exerting  an  important  influence  upon  the  ques- 
tion. Andrews  v.  Huckabee,  30  Ala.  143;  Hill  v.  Chambers^ 
30  Mich.  422.  If  the  facts  show  that  the  husband  received 
the  rent  from  his  wife^s  separate  estate,  intending  to  be  charged, 
or  received  and  used  it  over  her  objection,  then,  no  doubt,  he 
would  be  liable,  no  matter  to  what  purposes  of  his  own  he 
may  have  applied  them ;  if,  on  the  other  hand,  the  circum- 
stances show  that  the  wife  did  not  intend  to  charge  the  hus- 
band, and  that  he  did  not  intend  to  account,  then  the  courts 
can  not,  after  his  death,  charge  his  estate.'^  See  authorities 
therein  cited. 

In  the  opinion  in  the  case  supra,  the  case  of  Hileman  v* 
Hileman,  85  Ind.  1,  is  criticised  and  doubted,  whether  it  ought 
not  be  limited  in  some  degree  at  least,  "  for  it  may  well  be 
questioned  whether  the  mere  fact  of  entering  upon  the  duty 
of  managing  the  wife's  property  constitutes  the  husband  a 
trustee  in  all  cases.''  For,  where  the  husband  uses  the  wife's 
money  for  the  common  benefit  of  the  family,  no  charge  ac- 
crues against  him,  "  in  the  absence  of  evidence  of  an  under- 
standing or  agreement  on  his  part  to  repay  her."  See  au- 
thorities cited  in  support  thereof. 

Appellee  and  deceased  were  married  in  1842;  at  that  time 
deceased  had  very  little  property;  appellee  owned  the  Wash- 
ington street  lot,  with  an  old  frame  building  situated  thereon, 
and  some  Hendricks  county  real  estate.  In  1853  or  1854 
they  sold  the  Hendricks  county  land,  and  with  the  proceeds 
thereof,  the  rents  of  the  Washington  street  property,  and  some 
borrowed  money  by  deceased,  the  old  frame  building  was  re- 
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moved,  and  a  new  brick  business  house  was  erected  upon  thei 
Washington  street  lot  at  a  cost  of  some  $4,000. 

In  1858  the  deceased  purchased  and  improved  the  prop- 
erty on  Delaware  street  as  a  residence,  using  the  rents  from 
the  Washington  street  property,  and  perhaps  some  borrowed 
money,  for  that  purpose,  at  a  cost  of  $5,000.  The  rents  had 
all  the  time  been  managed  and  used  by  deceased  in  support 
of  the  family,  improving  the  Washington  street  property,  and 
providing  for  them  a  residence,  without  any  objection  from 
appellee,  or  claim  made  thereto  by  her  during  the  lifetime  of 
the  deceased,  nor  until  these  suits  were  commenced.  After 
the  business  had  been  thus  managed  for  over  thirty-seven 
years,  it  appears  rather  late  for  appellee  to  assert  a  claim  to^ 
the  rents,  and  thus  wipe  out  from  deceased's  children  and 
creditors  all  the  earnings  and  accumulations  of  the  husband 
during  a  lifetime  business.  We  do  not  see  manifested  in  the 
transaction  of  the  business  any  intention  in  either  of  the 
parties  to  create  a  trust  in  the  deceased  to  the  extent  of  the 
use  of  the  rente  of  the  Washington  street  property.  Such 
use  of  the  rents,  without  any  separate  account  thereof  being 
kept  by  either  of  the  parties,  raises  a  strong  presumption  that 
she  consented  to  said  use.  The  Washington  street  property 
was  held  jointly  by  the  husband  and  his  wife.  The  rents- 
were  collected  and  used  in  the  same  manner,  for  the  general 
benefit  of  the  family.  The  husband  did  not  use  them  as  her 
separate  property.  There  is  nothing  in  the  record  in  the  case- 
tending  to  show  that  at  the  time  the  husband  collected  the 
rents  it  was  intended  by  either  of  the  parties  that  the  rents, 
or  any  part  thereof,  should  be  held  by  him  as  her  separate 
property.  The  evidence  all  shows  that  at  that  time,  by  com- 
mon acquiescence,  the  husband  used  the  rents  with  his  own 
means,  and  as  his  own  means,  for  the  benefit  of  the  family 
generally,  without  any  intimation  that  he  or  his  estate  should 
be  held  accountable  therefor.  Prior  to  the  passage  of  the  act 
of  1852  the  rents  of  the  wife's  property  belonged  to  the 
husband  by  virtue  of  his  marital  rights.     But  after  the  pas- 
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sage  of  that  act  the  wife  had  the  right  to  control  such  rents 
as  her  separate  property,  but  that  right  she  could  undoubtedly 
yield  to  the  husband.  We  think  the  finding  of  the  court 
against  appellee  on  her  claim  against  the  estate  was  right. 

If  she  had  no  claim  against  the  estate  for  the  funds  thus 
used,  upon  what  principle  could  she  have  a  claim  upon  the 
property  in  which  said  funds,  or  a  part  thereof,  had  been  in- 
vested? In  quietly  acquiescing  for  more  than  twenty  years  in 
the  use  of  the  rents  made  by  the  husband,  we  think  she  must 
be  deemed  to  have  waived  all  right  to  follow  them  into  the 
property. 

The  only  thing  in  the  evidence  derogatory  to  this  view  of 
the  case  is  that  Thomas  C.  Chill  as  a  witness,  testified  that 
about  a  month  before  the  death  of  deceased,  in  1879,  twenty- 
one  years  after  the  execution  of  the  deed,  he  heard  deceased, 
in  a  conversation  on  the  street  in  Indianapolis,  say  that  his 
wife  did  not  know  that  the  deed  to  the  Delaware  street  prop- 
erty was  made  in  his  name  for  some  time  afterwards,  and, 
when  she  learned  it,  she  objected  and  was  dissatisfied,  and 
that  he  intended  to  change  it  after  awhile.  What  her  objec- 
tions were,  or  how  he  intended  to  change  the  deed,  was  not 
explained.  The  wife  undoubtedly  had  full  knowledge  of  the 
purchase  of  the  property,  and  the  manner  in  which  it  was 
paid  for  and  improved  as  a  residence  for  the  family.  Nothing 
appears  to  have  been  said  at  the  time  of  the  purchase  aa 
to  in  whose  name  the  property  should  be  held;  whether 
in  either  of  their  names  individually,  or  both  jointly,  like 
the  Washington  street  property,  did  not  then  appear  to  con- 
cern the  wife.  And  without  any  agreement  then  expressed 
or  implied,  or  tortious  act  by  the  husband,  no  trust  could 
arise  therefrom  in  behalf  of  the  wife.  Bristor  v.  Bristor,  93 
lud.  281,  supra.  We  do  not  think  that  this  additional  testi- 
mony, to  what  was  given  upon  the  former  trial,  tends  to  estab- 
lish any  trust  at  the  execution  of  the  deed. 

The  whole  evidence  in  the  case  shows  that  appellee  as- 
serted no  claim  to  the  rents  as  her  separate  property,  and  that 
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she  treated  them  as  a  gift  to  the  husband,  to  be  by  him  in- 
vested in  any  manner  he  might  desire  for  the  general  welfare 
of  the  family;  and,  after  being  so  invested,  she  could  not 
legitimately  claim  him  as  her  trustee  to  the  extent  of  such 
investment. 

We  see  no  error  in  the  rulings  upon  the  pleadings,  but 
think  the  evidence  does  not  fairly  tend  to  support  the  find- 
ing in  favor  of  appellee  upon  her  cross  complaint,  and  that 
the  court  erred  in  overruling  appellant's  motion  for  a  new 
trial.     The  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  appellee's  costs,  and  that  the  cause  be 
remanded  with  instructions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings. 

Filed  Jan.  8, 1885 ;  petition  for  a  rehearing  overruled  March  20, 1885. 


No.  11,996. 

The  Board  op  Commissioners  op  Carroll  County  v. 

Gresham. 

Office  akd  Officer. — OratuiUms  Service, — Where  official  dnties,  to  which 
no  compensation  is  attached,  are  imposed  upon  a  public  officer,  they 
must  be  performed  gratuitously. 

Sheriff. — Compeniat'wn  for  Keeping  Jail  and  Oaring  for  Priaonen, — The  act 
regulating  the  fees  of  sheriffs  was  intended  by  the  Legislature  to  be  a  com- 
plete fee  bill,  prescribing,  so  far  as  could  be,  the  services  for  which  they 
should  receive  compensation,  and  the  fees  designated  therein  are  to  be 
deemed  a  full  remuneration  for  all  services  incident  to  the  office,  and 
•nch  officer  is  entitled  to  no  extra  compensation  for  keeping  the  county 
jail  and  caring  for  prisoners. 

SAMB^—Chre  of  Insane  PersoTO, — Breaumplion, — There  being  no  statute  au- 
thorizing the  circuit  court  to  commit  insane  persons,  as  such,  to  the 
county  jail,  the  presumption  is  that  they  were  duly  committed  for  some 
offence,  and  that  they  were  received  and  held  as  other  prisoners,  and  for 
their  care  the  sheriff  can  claim  no  extra  compensation. 

From  the  Tippecanoe  Circuit  Court. 
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J.  C.  Nelson,  J,  C.  Odell,  B.  P.  Davidson  and  J.  C,  David- 
son, for  appellant. 

J.  Applegate,  C.  R.  Pollard,  J".  JR.  Goffroth  and  T.  A.  Stuart, 
for  appellee. 

Mitchell,  J. — The  appellee's  claim,  as  finally  amended 
and  passed  upon  in^  the  circuit  court,  was  stated  in  his  bill  of 
particulars  as  follows : 
The  Board  of  Commissioners  of  the  County  of  Carroll,  in  the 
■  State  of  Indiana. 

"  To  Edward  H.  Gresham,  Dr. 
For  services  rendered  personally  by  plaintiff  in 
keeping  the  jail  of  the  county  of  Carroll,  in  the 
State  of  Indiana,  for  4  years  from  Nov.  8th,  1876, 

to  Nov.  8th,  1880 ^380 

To  cash  paid  Will  H.  Haughey,  for  like  services, 
from  Jan.  1st,  1877,  to  Nov.  1st,  1879,  at  $75  per 

month 1,600 

To  cash  paid  William  Scott,  for  like  services,  from 
Sept.  1st,  1879,  t»  November  8th,  1880,  at  ?75  per 

month 712 

To  cash  paid  Frank  Gresham,  for  like  services,  from 
November  8th,  1876,  to  November  10th,  1880,  at 

$75  per  month 2,190." 

It  was  specially  found  by  the  court  that  whatever  was  done 
by  Gresham  in  "  keeping  the  jail "  was  done  while  he  was  the 
sheriff  of  Carroll  county,  and  it  was  also  found  that  during 
the  whole  period  of  his  service  as  sheriff  he  had  claimed  and 
was  allowed  by  the  commissioners  compensation  for  all  ser- 
vices for  which  the  statute  makes  specific  provision. 

After  enumerating  various  specific  services  which  the  court 
found  the  appellee  and  his  assistants  performed  in  and  about 
the  jail,  such  as  carrying  fuel  into  the  jail,  cleaning  the  closets, 
locking  the  prisoners  in  their  cells  at  night  and  letting  them 
•out  in  the  morning,  and  washing  and  cleansing  some  insane 
2)ersons  who  were  committed  to  the  jail  by  order  of  the  Car- 
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roll  Circuit  Court,  etc.,  the  court  further  found  as  follows : 
"  That  the  duties  and  services  so  enumerated,  and  including 
the  care  of  said  insane  persons,  and  for  which  no  apeeijic  pay 
is  allowed,  are  and  were  of  the  value  of  $1,000  per  year,  and 
for  the  whole  four  years  are  and  were  of  the  value  of  $4,000/' 

Upon  the  &cts  found  the  court  stated  as  a  conclusion  of 
law,  that  the  appellee  was  entitled  to  recover  $4,000,  and  ac- 
cordingly judgment  was  rendered  against  the  board  of  com- 
missioners for  that  sum.  It  is  apparent  from  the  special  find- 
ings of  the  court,  that  for  all  services  rendered  by  the  appellee, 
for  which  there  is  a  specific  compensation  fixed  by  law,  he  has 
been  allowed  and  paid ;  but  the  argument  is  pressed  that  be- 
cause the  services  enumerated  were  rendered,  and  were  neces- 
sary, and  because  the  law  provides  no  specific  compensation 
for  such  services,  therefore  the  county  is  liable  to  pay  for  them 
as  upon  a  qitantum  meruit 

That  an  individual  is  elected  to  the  office  of  sheriff  in  a 
particular  county,  and  because  he  thereby  becomes  ex  officio 
the  jailor  of  that  county,  and  responsible  for  the  care  and 
custody  of  the  prisoners  confined  in  the  jail  which  is  pro- 
vided and  maintained  by  law  in  that  county,  does  not  imply 
that  the  municipality  shall  come  under  any  other  obliga- 
tion to  him  except  that  provided  by  the  very  terms  of  the 
statute.  The  statute  prescribes,  specifically,  the  duties  of 
the  sheriff  with  respect  to  receiving  and  caring  for  prisoners 
confined  in  the  county  jail,  and  fixes  the  compensation  which 
shall  be  paid  him  for  receiving,  discharging  and  boarding 
them,  and  when  the  county,  through  its  board  of  commis- 
sioners, has  provided  a  suitable  jail,  and  maintains  in  it  suita- 
ble fiimiture  and  appliances  for  its  proper  keeping  and  pays 
the  jailor  the  compensation  specifically  provided  by  statute, 
it  has  discharged  its  municipal  obligation  and  exhausted  its 
corporate  power  over  the  subject. 

There  can  be  no  such  thing  in  legal  contemplation  as  an 
implied  assumpsit  on  the  part  of  a  county  with  respect  to  the 
services  of  county  officers.     In  performing  services  for  the 
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county,  the  officer  and  the  county  stand  related  to  each  other 
precisely  as  an  individual  and  the  officer,  the  statute  regu- 
lating fees  being  the  measure  of  compensation  for  the  one 
and  the  extent  of  the  liability  of  the  other  in  each  case. 

For  services  imposed  by  law  upon  the  officer,  which  are 
not  specially  rendered  for  the  municipality,  as  a  prerequisite 
to  the  liability  of  the  county  for  said  services  the  officer  must 
show:  1.  A  statute  fixing  the  compensation  for  the  service. 
2.  A  law  authorizing  or  making  the  county  liable  to  pay  for 
such  service  out  of  its  treasury.  It  is  of  the  highest  con- 
cern to  the  public  that  this  should  be  so ;  otherwise  it  would 
be  within  the  power  of  one  body  of  county  officials  to  com- 
pensate the  other  county  officers  out  of  the  public  treasury, 
as  a  matter  of  grace  and  favor,  without  limit  or  restraint. 

This  principle  has  been  recognized  in  this  State  from  the 
beginning,  and  accordingly  it  has  invariably  been  held  that 
official  duties  imposed  upon  a  public  officer,  to  which  no  com- 
pensation is  attached,  must  be  performed  as  all  official  duties 
anciently  were,  gratuitously. 

The  act  regulating  the  fees  of  sheriffs  was  plainly  intended 
by  the  Legislature  to  be  a  complete  fee  bill,  prescribing,  so 
fiir  as  could  be,  with  precision  and  certainty,  the  services  for 
which  they  should  receive  compensation,  and  this  makes  it 
all  the  more  apparent  that  the  fees  designated  therein  are  to 
be  deemed  a  full  remuneration  for  all  services  incident  to  the 
office.  Rawley  v.  Board,  etc.,  2  Blackf.  355 ;  City  of  Brazil 
V.  McBride,  69  Ind.  244;  Board,  etc.,  v.  Leslie,  63  Ind.  492  ; 
Hartwell  v.  Supervisors,  etc,,  43  Wis.  311 ;  Freeholders  of 
Morris  Co.  v.  Freeman,  44  N.  J.  L.  631 ;  Atchison  Cb.  v- 
Tomlinson,  9  Kans.  167. 

In  the  argument  of  counsel,  stress  is  laid  on  the  provision^ 
in  the  act  above  mentioned,  that  ^^  In  all  cases  where  the 
sheriff  shall  perform  any  service  for  the  county,  required  by 
law  to  be  performed  by  him,  and  there  is  no  provision  for  its 
payment^  the  board  of  county  commissioners  shall  allow  and 
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pay  such  sheriff  the  same  compensation  as  is  allowed  by  law 
for  similar  services/'     R.  S.  1882,  sec.  5874. 

The  services  enumerated  in  the  special  finding,  and  for 
which  the  appellee  had  judgment  below,  were  in  no  sense  Ser- 
vians performed  "  for  the  county."  The  prisoners  and  other 
persons  committed  to  his  custody,  to  whom  attention  was  given, 
were  not  committed  to  the  jail  by,  nor  for  the  county,  nor  was 
the  county  interested  in  them,  in  any  respect  different  from  a 
city  or  town,  or  other  corporation  within  the  county,  except 
to  discharge  its  statutory  obligation  of  providing,  furnishing 
and  maintaining  the  jail,  and  paying  the  sheriff  the  compen- 
sation provided  by  law  for  receiving,  discharging  and  board- 
ing them  while  in  his  custody. 

It  is  contended  further  that  because  the  court,  in  its  special 
finding,  found  that  the  appellee  had  the  care  of  some  insane 
persons  who  were  committed  to  the  jail  by  the  order  of  the 
Carroll  Circuit  Court^^is  case  is  thereby  distinguishable  from 
that  of  Bynum  v.  Board,  etc.,  100  Ind.  90. 

Our  attention  has  been  called  to  no  statute,  nor  are  we 
aware  of  any,  which  authorized  the  Carroll  Circuit  Court  to 
commit  insane  persons,  as  such,  to  the  county  jail.  We  are 
to  presume,  therefore,  that  the  insane  persons  who  were  com- 
mitted to  the  jail  by  the  circuit  court  were  so  committed  in 
pursuance  of  a  conviction  duly  had  for  some  misdemeanor  of 
which  they  were  found  guilty,  and  that  they  were  received 
and  held  under  the  law  as  other  prisoners.  Adhering  to  the 
ruling  in  the  case  of  Bynum  v.  Board,  etc.,  supra,  and  the 
authorities  therein  cited,  it  results  that  on  the  facts  found  by 
the  court  the  conclusion  of  law  should  have  been  that  the  ap- 
pellee was  not  entitled  to  recover  for  any  of  the  services  men- 
tioned in  the  complaint. 

The  judgment  is  reversed,  with  costs,  with  instructions  to 
the  court  below  to  state  its  conclusions  of  law  and  render  judg- 
ment for  the  appellant  in  accordance  with  this  opinion. 

Filed  April  1, 1885. 
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No.  11,709. 
loi     Ml 

148^1  Yelton  et  al.  v.  Addison  et  al. 

toi    obI 

168  2571  Highway,— User  for  Twenty  Yearn,— Proceedings  to  Enter  of  ReeonL—NoHce. 

— ^Under  the  statate,  B.  S.  1881,  section  5035,  the  board  of  coantr  com- 
missioners may  cause  a  public  highway  which  has  been  used  for  twenty 
years  without  being  recorded,  to  be  ascertained,  described,  and  entered 
of  record.  No  land  not  already  in  use  by  the  public  is  to  be  taken.  Yet 
the  proceeding  involves  an  inquiry  and  decision  affecting  the  rights  of 
the  owners  of  property ;  and  these  must  in  some  manner  be  notified  of 
the  pendency  of  the  proceedings. '  No  presumption  of  notice  will  be  in- 
indulged. 
Same. — Appeal  to  CHreuU  OourL — Dismisaal  for  Want  of  Notice.— Persons  ag- 
grieved by  the  decision  of  the  board  may  appeal  therefrom,  under  the 
general  statute,  and  may  move,  in  the  circuit  court,  to  dismiss  the  cause 
for  the  want  of  any  notice  of  the  proceeding  before  the  board. 

From  the  Henry  Circuit  Court. 

C.  C,  Perdiew  and  J.  M,  Morris,  for  appellants. 
L.  P.  Mitchell,  D.  W,  Chambers  and  J.  8.  Hedges,  for  ap- 
pellees. 

Black,  C. — Upon  a  petition  signed  by  the  appellees,  the 
board  of  commissioners  of  Henry  county  ordered  that  a  cer- 
tain road,  described  in  the  petition  and  alleged  therein  to  have 
been  used  as  a  public  highway  for  more  than  twenty  years, 
be  a  road  of 'record  thirty  feet  in  width  and  be  kept  in  re- 
pair as  other  highways  already  established. 

From  this  decision  Hayden  Yelton  and  Alexander  Rey- 
nolds, who  are  the  appellants  here,  took  an  appeal  to  the 
Henry  Circuit  court,  by  the  filing  of  an  affidavit  and  an  ap- 
peal bond  with  the  county  auditor.  In  the  circuit  court,  the 
parties  having  appeared  by  their  attorneys,  the  appellants 
moved  to  dismiss  the  cause,  and  the  motion  was  overruled. 
Among  the  grounds  stated  in  this  motion  was  the  following : 
"  Because  there  was  no  notice  given  of  the  filing  of  the  peti- 
tion in  said  cause,  nor  of  the  petitioners'  intention  to  present 
their  petition  in  said  cause  to  said  board  of  commissioners. 
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nor  did  these  defendants  have  any  notice  thereof  before  the 
hearing  and  determination  thereof." 

The  transcript  and  papers  filed  in  the  circuit  court  showed 
the  proceeding  before  the  board  of  commissioners  to  have 
been  ex  parte,  and  did  not  show  the  giving  of  notice  thereof 
in  any  manner. 

The  proceeding  was  based  upon  the  provision  of  section 
5035,  R.  S.  1881,  that  the  board  of  county  commissioners 
shall  have  the  power  to  cause  such  of  the  roads  used  as  high- 
ways as  have  been  used  for  twenty  years,  but  not  recorded, 
to  be  ascertained,  described  and  entered  of  record.  The 
statute  makes  no  provision  for  notice.  In  Weston  v.  Lumley, 
33  Ind.  486, 493,  a  proceeding  under  this  statute  was  spoken 
of  as  being  ex  parte  and  to  some  extent  in  the  nature  of  a  pro- 
ceeding in  rem.  In  State  v.  SchviiZy  57  Ind.  19,  in  speaking 
of  such  a  proceeding  and  of  said  statute,  it  was  said :  '^  We 
are  of  opinion,  upon  an  examination  of  the  statute,  that  no 
notice  or  process  was  necessary  in  the  proceeding  before  the 
board.  On  an  application  for  the  location,  vacation  or  change 
of  a  highway,  notice  must  be  given  by  publication  in  a  news- 
paper, or  by  posting  up  notices ;  but  we  find  no  law  requir- 
ing or  providing  for  notice,  in  cases  like  that  in  which  the 
peijiiry  is  alleged  to  have  been  committed.  The  law  does 
not  provide  for  notice  in  such  cases,  nor  the  manner  of  giv- 
ing the  same ;  and  it  seems  to  us  that  it  was  contemplated  by 
the  L#egislature,  that  the  board  might  exercise  the  power  con- 
ferred by  the  statute  set  out  above,  without  the  publication 
of  such  notice  as  is  required  on  applications  to  locate,  vacate 
or  change  highways."  In  Vandever  v.  Garshwilery  63  Ind. 
185,  this  passage  from  State  v.  Schultz,  supra,  was  quoted,  and 
afterwards  the  following  language  was  used  by  Perkins,  J. : 
*'  It  may  not  be  improper,  before  closing  this  opinion,  to  state, 
in  the  light  of  previous  decisions,  some  of  the  steps  neces- 
sary to  be  taken  to  obtain  a  description  and  record  of  a  high- 
way, under  section  45,  supra,^^  (being  said  section  6035,  R.  S. 
1881).     "In  the  first  place,  if  the  proceeding  is  inaugurated 
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by  a  petition,  the  sufficiency  and  certainty  of  it  may  be  tested 
by  a  demurrer  and  motion,  as  are  complaints  in  other  cases. 
It  should  state  the  names  of  the  owners  of  the  property  over 
which  the  road  is  claimed  to  run,  so  that  the  court  can  cemse 
proper  notice  to  be  given  to  them  of  the  pendency  of  the 
petition.  Such  notice  is  necessary,  because,  though  the  stat- 
ute provides  for  none,  the  fundamental  principles  of  law  and 
justice  require  that  those  whose  rights  are  to  be  directly 
affected  by  legal  proceedings  and  judgments  shall  have  no- 
tice and  an  opportunity  to  be  heard  in  opposition  to  such 
proceedings.  *  *  *  User,  with  the  consent  of  the  own- 
ers, must  be  shown.  In  the  case  at  bar  the  parties  appeared 
without  notice,  which  cured  the  defect  of  want  of  notice.'* 
In  Higham  v.  Warner^  69  Ind.  549,  such  a  proceeding  had 
been  commenced  by  petition,  and  notice  was  given  of  the 
application,  and  remonstrators  opposed  the  proceedings  be- 
fore the  board  of  commissioners.  It  was  said  that  it  was  not 
necessary  to  file  any  petition  in  such  a  case,  and  that  the  juris- 
diction of  the  board  of  commissioners,  and  the  right  to  ap- 
peal to  the  circuit  court,  and  the  jurisdiction  of  the  circuit 
court  on  appeal,  had  been  frequently  recognized  in  such  cases 
by  this  court;  that  "It  is  not  error  to  commence  such  pro- 
ceedings by  petition,  and  doubtless  proper,  when  moved 
by  any  person  other  than  the  board  of  commissioners ;  but 
the  board  may  proceed  upon  their  own  motion,  if  they  think 
it  proper  to  do  so.  But  a  written  petition  is  not  necessary  in 
either  case.*' 

The  statute  contemplates  the  existence  of  a  road  which  has 
been  used  as  a  public  highway  for  twenty  years,  but  has  not 
been  recorded.  The  purpose  of  the  proceeding  authorized 
by  the  statute  is  to  cause  such  a  public  highway  "  to  be  as- 
certained,  described,  and  entered  of  record.'*  No  land  not 
already  in  use  by  the  public  is  to  be  taken ;  yet  the  proceed- 
ing involves  an  inquiry  and  decision  affecting  the  rights  of 
the  owners  of  property.  To  authorize  the  board  of  commis- 
sioners to  adjudicate  upon  such  rights,  the  persons  whose 
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interests  are  to  be  affected  must  be  notified,  in  some  manner, 
of  the  pendency  of  the  proceeding  before  the  board. 

It  can  not  be  said  that  the  statute  contemplates  any  seiz- 
ure of  the  remy  which  could  operate  as  constructive  notice  to 
those  having  interests  therein  affected  by  the  proceeding. 
There  is  nothing  in  the  nature  of  what  is  expressly  pro- 
vided for  by  the  statute,  from  the  doing  of  which  a  presump- 
tion of  notice  thereof  to  interested  persons  can  reasonably  be 
indulged.  Whether  notice  by  publication  in  a  newspaper  or 
by  posting,  not  being  directed  by  the  statute,  would  give  the 
board  of  commissioners  jurisdiction,  or  whether  actual  notice 
to  all  whose  interests  would  be  directly  affected  would  be 
necessary  or  proper,  we  will  not  now  decide,  in  the  absence 
of  argument  upon  the  matter.  In  the  case  at  bar,  there  was 
no  notice  of  any  kind,  and  no  appearance  of  those  whose  in- 
terests would  be  affected,  and  we  think  that  persons  who,  by 
reason  of  their  having  interests  and  being  aggrieved  by  the 
decision,  appealed  therefrom  under  the  general  statute  au- 
thorizing such  appeals,  might  move  in  the  circuit  court  to 
dismiss  the  cause  because  of  the  want  of  any  notice  of  the 
proceeding  before  the  board  of  commissioners. 

Per  Curiam. — It  is  ordered  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed  at  the  costs  of  the  appellees, 
and  the  cause  is  remanded  with  instructions  to  sustain  the 
motion  to  dismiss  the  cause. 

Filed  March  20,  1885. 
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1101      ttl 

Falbb  Imprisonment.— Pfe(u2ui^.— a  complaint,  alleging  that  the  defend-    ^ ~ 

ants  locked  the  plaintiff  up  in  a  room,  and  by  threats  of  violence,  with 
weapons  in  hand,  compelled  him  to  confess  that  he  had  made  and  viola- 
ted a  certain  promise  of  marriage,  and  extorted  from  him  an  agreement 
to  pay  a  sum  of  money  for  the  breach  thereof,  sufficiently  charges  false 
impriBonment 
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Same. — Bes  Adjudicaia. — Breach  of  Promise. — In  such  case,  an  answer,  al- 
leging that  an  action  had  been  brought  by  one  of  the  defendants  against 
the  plaintiff  for  a  breach  of  promise  of  marriage,  wherein  the  matters 
and  things  complained  of  in  the  present  suit  had  been  fully  adjudicated 
and  determined,  is  insufficient,  since  the  matter  of  the  false  imprisonment 
could  not  have  been  adjudicated  in  such  former  action. 

Same. — Demurrer, — Defect  of  Form.— Harmless  Error, — To  such  answer,  a 
demurrer,  alleging  that  the  same  did  not  **  state  facts  sufficient  to  consti- 
tute a  bar  to  the  plaintiff's  complaint,'^  can  not  be  sustained  over  the 
objection  of  the  defendant.  Yet,  when  it  appears  that  the  error  in  sus- 
taining such  a  demurrer  is  harmless,  such  error  will  not  justify  a  rever- 
sal of  the  final  judgment. 

From  the  Huntington  Circuit  Court. 
J.  L.  Farrar  and  L,  P.  Milligan,  for  appellants. 
J.  C.  Branyan,  M.  L.  Spencer,  B,  A.  Kau/mafiy  W.  A, 
Branyan,  B,  if.  Oobb  and  C.  W.  WatkinSf  for  appellee. 

Best,  C. — This  action  was  brought  by  the  appellee  against 
the  appellants  for  false  imprisonment. 

The  second  paragraph  of  the  complaint,  upon  which  the 
cause  was  tried,  averred,  in  substance,  that  the  appellants, 
John  H.,  George  W.,  William  W.,  Henry,  Nancy  and  Eliz- 
abeth Hildebrand  and  Marshall  M.  Tidsworth,  unlawfully 
conspired  together  for  the  purpose  of  wrongfully  compelling 
the  appellee  to  admit  a  promise  of  marriage  with  Elizabeth 
Hildebrand,  and  thus  to  extort  from  him  one  thousand  dol- 
lars as  damages  for  breach  of  such  promise ;  that  in  pursu- 
ance of  such  conspiracy  two  of  the  appellants,  brothers  of 
said  Elizabeth,  called  upon  the  appellee  at  his  house  at  10 
o^clock  p.  M.  of  the  13th  day  of  January,  1883,  and  informed 
him  that  their  sister  desired  to  see  him  at  once  at  their  house ; 
that,  not  suspecting  their  purpose,  he  accompanied  them  to 
their  house,  and  as  soon  as  he  entered  the  house  they  locked 
the  doors  upon  him,  called  from  an  adjoining  apartment  their 
confederates,  and  at  once  charged  him  with  having  made  and 
violated  such  promise,  and  threatened  him  with  great  per- 
sonal violence,  unless  he  admitted  such  promise,  and  would 
then  agree  to  pay  as  damages  for  the  breach  of  such  promise 
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the  sum  of  one  thousand  dollars ;  that  while  one  of  said  ap- 
pellants had  a  club  drawn  over  him^  and  another  a  pistol 
drawn  upon  him,  and  while  he  was  so  imprisoned  as  afore- 
said, he  was  compelled  to  and  did  admit  the  making  of  such 
promise,  and  then  agreed  to  fulfil  the  same  on  the  succeeding 
Monday ;  that  his  admission  and  promise  were  enforced  from 
him  by  such  threats  while  he  was  so  imprisoned,  all  of  which 
was  without  his  consent  and  to  his  damage,  etc. 

This  paragraph  was  clearly  sufficient  as  charging  false  im- 
prisonment. 

The  fourth  paragraph  of  the  answer  alleged,  in  substance, 
that  Elizabeth  Hildebrand  instituted  an  action  in  the  Hunt- 
mgton  Circuit  Court  against  the  appellee  for  breach  of  such 
marriage  contract,  and  in  such  case  the  matters  and  things  in 
the  complaint  mentioned  were  therein  fully  adjudicated  and 
determined. 

This  paragraph  was  insufficient,  for  the  reason  that  the  mat- 
ters and  things  in  the  complaint  mentioned  could  not  have 
been  adjudicated  in  such  action.  They  did  not  constitute  a 
defence,  nor  could  they  have  been  made  available  by  any 
mode  of  pleading.  If  the  plaintiff  in  such  proceeding,  in 
support  of  her  cause  of  action,  relied  upon  the  admission  thus 
alleged  to  have  been  obtained,  the  circumstances  under  which 
it  was  made  were  admissible  in  evidence  for  the  purpose  of 
destroying  its  force.  This  was  the  only  purpose  for  which 
the  appellee  could  employ  them,  and  as  he  could  not  recover 
damages  in  such  action  for  the  alleged  wrong,  nor  recoup 
them  from  any  damages  to  which  the  plaintiff  may  have  been 
entitled  for  breach  of  the  alleged  agreement,  the  mere  admis- 
sion of  them  in  evidence  did  not  amount  to  an  adjudication 
of  the  alleged  wrong. 

In  addition  to  this  the  pleader  embraced  in  this  paragraph 
of  answer  all  the  pleadings  in  such  action,  and  as  no  defenoe 
was  interposed  other  than  the  general  denial,  it  thus  appears 
that  no  such  matters  were  in  fact  involved  in  the  issues.  The 
paragraph  was,  therefore,  insufficient. 


64  SUPREME  COURT  OF  INDIANA, 

Hildebrand  et  al.  v.  McCrum. 

The  demurrer  to  this  paragraph  alleged  that  the  same  did 
not  "  state  facts  sufficient  to  conistitute  a  bar  to  the  plaintiff's 
complaint,"  and  the  appellants  insist  that  it  was  defective  in 
form,  and  that,  therefore,  ithe  court  erred  in  sustaining  it.  The 
form  of  this  demurrer  can  not  be  sustained  for  the  reasons 
given  in  the  case  of  Thomas  v.  GoodwinCj  88  Ind.  468. 

In  many  cases  decided  by  this  court  it  has  been  held  that 
where  demurrers,  defective  in  form,  have  been  overruled,  such 
objection  to  the  demurrer  justified  the  action  of  tho  court  in 
overruling  it,  and  that  this  court  would  not  disturb  the  ruling. 
Jarvisw. Strong,  8  Ind.  284 ;  Depuy  v.  Clarky  1 2  Ind. 427 ;  Ten-- 
brook  V.  Brown,  17  Ind.  410;  Porter  v.  Wilson,  35  Ind.  348; 
Reed  v.  Higgins,  86  Ind.  143 ;  Thomas  v.  Goodwine,  supra. 

Soon  after  the  adoption  of  the  code  a  few  cases  were  reversed 
for  an  error  in  sustaining  a  demurrer,  defective  in  form,  to  a 
pleading.  Lane  v.  Staie,  7  Ind.  426 ;  Ilutton  v.  Indiana  Central 
li.  W.  Co.,  7  Ind.  522 ;  Dugdale  v.  Oulbertson,  7  Ind.  664. 

In  neither  of  these  cases,  however,  was  it  decided  that  such 
error,  if  harmless,  would  nevertheless  work  a  reversal  of  the 
judgment.  Such  question  was  not  considered,  and  so  far  as 
we  are  advised  has  never  been  passed  upon  by  this  court. 
Since  then  the  doctrine  that  a  harmless  error  will  not  work 
a  reversal  of  the  judgment  has  been  firmly  established,  and 
has  been  applied  by  this  court  to  every  other  erroneous  rul- 
ing which  affirmatively  appears  to  have  been  harmless.  An 
error  in  sustaining  a  demurrer,  proper  in  form,  to  a  sufficient 
pleading,  has  repeatedly  been  held  not  to  warrant  a  reversal 
of  the  judgment,  where  the  party  was  not  injured  by  such 
ruling.  Porter  v.  Silvers,  35  Ind.  295 ;  Wilson  v.  Root,  43 
Ind.  486 ;  Emmons  v.  Meeker,  56  Ind.  321 ;  Fuller  v.  Wright, 
59  Ind.  333. 

The  principle  that  supports  the  rule  thus  announced  ignores 
the  method  by  which  the  error  was  committed,  and  applies 
itself  to  the  quality  of  the  act  done.  If  this  carries  no  in- 
jury the  error  is  harmless,  however  committed.  Applying 
this  rule  to  an  error  committed  in  sustaining  a  defective  de- 


NOVEMBER  TERM,  1884,  65 

Traylor  v.  The  State. 

murrer  to  an  insufficient  pleading,  the  conclusion  can  not  be 
avoided  that  such  ruling  was  harmless,  and,  therefore  can 
not  work  a  reversal  of  the  judgment. 

This  disposes  of  all  the  questions  discussed,  and  as  there  is 
no  error  in  the  record  the  judgment  should  be  affirmed. 

Per  CimiAM. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
a£Brmed,  at  the  appellant's  costs. 
Piled  March  20,  1885. 
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No.  11.899.  J^[ 

Traylor  v.  The  State. 

Crimivai*  IjAW.^Abortion.—I'ndieiment, — Duplicity. — Where  an  indictment 
is  not  entirely  formal  in  all  its  parte,  but  may  be  construed  as  merely 
averring  specifically  that  the  death  of  the  woman  was  caused  by  the 
efforts  of  the  defendant  to  procure  an  abortion,  such  indictment  is  not 
bad  for  duplicity  in  charging  abortion  and  also  involuntary  manslaugh- 
ter in  the  same  count. 

Same. — Emdatct, — Order  of  Proofr. — C^brpus  DeKcii.— To  sustain  a  criminal 
charge,  proof  of  two  distinct  propositions  must  be  made,  first,  that  the 
act  constituting  the  essence  of  the  offence  was  done,  and,  second,  that  it 
was  done  by  the  person  charged.  In  regular  order,  evidence  tending  to 
implicate  the  party  on  trial  ought  not  to  be  introduced  until  the  prin- 
cipal fact,  the  corpus  delicti,  has  been  established,  and  to  sustain  a  con- 
viction it  ought  to  be  proved  beyond  a  reasonable  doubt. 

Same. — In  a  prosecution  for  procuring  an  abortion  resulting  in  the  death 
of  the  pregnant  woman,  it  is  the  procurement  of  the  miscarriage  that 
constitutes  the  corpus  delicti. 

From  the  Pike  Circuit  Court. 

F.  B.  Posey,  J.  W.  Wihotij  W.  B.  Gardner  and  8.  H,  Tay- 
loTy  for  appellant. 

F.  T.  Hord,  Attorney  General,  E.  A.  Ely  and  W.  F.  Toionr 
sendf  for  the  State. 

NiBiiACK,  J. — This  was  a  prosecution  for  procuring  an 
abortion,  which  resulted  in  the  death  of  the  pregnant  woman. 
B.  S.  1881,  section  1923.    The  indictment  was  in  two  counts. 
Vol.  101.— 6 
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The  first  charged  that "  Thomas  Traylor,  on  the  30th  day 
of  September,  1883,  at  and  in  the  county  of  Pike,  and  State 
of  Indiana,  did  then  and  there,  unlawfully,  feloniously  and  ^1- 
fuUy,  employ  and  use  a  certain  instrument,  to  the  grand 
jurors  unknown,  in  and  upon  one  Anna  Poe,  who  was  then 
and  there  a  woman  pregnant  with  child,  and  did  then  and 
there^  unlawfully,  feloniously  and  wilfully,  introduce  said  in- 
strument into  the  womb  of  the  said  Anna  Poe,  with  intent 
then  and  there,  and  thereby,  to  procure  and  produce  the  mis- 
carriage of  the  said  Anna  Poe,  the  said  Thomas  Traylor 
then  and  there  well  knowing  that  said  use  of  said  instru- 
ment would  produce  such  miscarriage,  and  it  not  being  nec- 
essary then  and  there  to  produce  such  miscarriage  for  the 
preservation  of  the  life  of  the  said  Anna  Poe,  by  reason 
whereof  the  said  Anna  Poe  languished  until  the  1st  day  of 
October,  1883,  and  then  and  there  died.  And  so  the  grand 
jurors  aforesaid,  on  their  oath  aforesaid,  do  charge  and  pre- 
sent that  the  said  Thomas  Traylor,  in  manner  and  form  and 
by  the  means  aforesaid,  did  then  and  there,  unlawfully  and 
feloniously,  kill  and  murder  her,  the  said  Anna  Poe. 

The  second  count  was  in  its  averments  substantially  sim- 
ilar to  the  first,  except  that  it  charged  Traylor  with  having 
administered  to  Anna  Poe  a  certain  noxious  substance,  to 
the  grand  jurors  unknown,  for  the  purpose  of  procuring  and 
producing  her  miscarriage. 

Verdict,  finding  the  defendant  guilty  as  charged,  assessing 
a  fine  of  $250  against  him  and  directing  that  he  be  impris- 
oned in  the  State's  prison  for  the  period  of  seven  years. 
Motions  for  a  new  trial  and  in  arrest  of  judgment  were  sev- 
erally overruled,  and  judgment  on  the  verdict. 

The  first  question  made  here  is  upon  the  sufficiency  of  the 
indictment  upon  the  motion  in  arrest  of  judgment.  In  op- 
position to  its  sufficiency,  it  is  argued  that  both  counts  con- 
tained, first,  a  distinct  charge  of  using  unlawful  means  to 
procure  a  miscarriage,  and,  second,  an  allegation  of  facts 
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constituting  the  crime  of  involuntary  manslaughter,  and  hence 
that  both  were  bad  for  duplicity. 

The  indictment  was  not  entirely  formal  in  all  its  parts, 
and  in  its  structure  was  somewhat  anomalous,  but  we  do  not 
regard  either  count  as  having  been  bad  for  duplicity.  As 
we  construe  the  concluding  paragraphs  of  both  counts,  they 
amounted  only  to  mere  specific  averments  that  the  death  of 
Anna  Poe  resulted  from  the  respective  efforts  of  Traylor  to 
procure  her  miscarriage,  and  consequently  not  to  charges  of 
involuntary  manslaughter,  within  the  purview  of  section  1908, 
R.  S.  1881.  Montgomery  v.  State,  80  Ind.  338  (41  Am. 
R.  815);  Woody.  State,  92  Ind.  269;  State  v.  Barker,  28 
Ohio  St.  583. 

The  next  question  made  for  our  decision  is  upon  the  alleged 
insufiSciency  of  the  evidence  to  sustain  the  verdict.  It  was 
shown  by  the  evidence  that  Anna  Poe  at  the  time  of  her 
death  was  an  unmarried  woman  about  twenty-three  years  old ; 
that  Traylor  was  an  unmarried  man  and  had  been  much  in 
the  company  of,  and  apparently  a  suitor  to,  Anna  Poe  for  the 
preceding  two  or  three  years ;  that  in  the  afternoon  of  Sun- 
day, the  30th  day  of  September,  1883,  they  rode  out  together 
in  a  buggy  for  probably  two  hours,  returning  about  dark ; 
that  Traylor  remained  all  night  at  Anna's  father's  house ; 
that  some  time  after  midnight  Anna  was  taken  violently  ill 
and  was,  not  long  afterwards,  delivered  of  a  foetus  indicating 
about  seven  months'  advance  in  pregnancy ;  that  excessive 
flooding  ensued,  from  which  she  sank  rapidly  and  died  be- 
tween eight  and  nine  o'clock  next  morning;  that  a  physi- 
cian, who  delivered  her  of  the  after-birth,  reached  her  about 
a  half  an  hour  before  she  died ;  that  the  physician  made  no 
special  examination  of  the  person  of  his  patient,  but  saw 
nothing  to  indicate  that  improper  means  had  been  used  to 
produce  a  miscarriage;  that  an  inquest  was  held  upon  the 
body,  but  no  post  mortem  examination  was  made. 

Traylor,  as  a  witness  in  his  own  behalf,  admitted  that  illicit 
relations  between  him  and  the  deceased  had  existed  for  a  year 
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or  more  before  her  death,  and  the  circumstances  generally 
pointed  to  him  as  the  guilty  party,  conceding  that  the  mis- 
carriage was  the  result  of  some  criminal  misconduct.  But  as 
the  evidence  comes  to  us  there  was  nothing  either  showing, 
or  tending  to  show,  that  the  miscarriage  was  caused  by  any 
artificial  or  unlawful  means ;  on  the  contrary,  the  deceased 
told  her  physician,  as  a  dying  declaration,  that  nothing  had  been 
done  to  bring  about  her  miscarriage,  but  that  it  had  come  on 
naturally.  All  others  upon  whom  suspicion  was  sought  to 
be  cast  denied  all  knowledge  of  anything  having  been  either 
done  or  suggested  calculated  to  produce  the  miscarriage  of 
the  deceased. 

To  sustain  a  criminal  charge  proof  of  two  distinct  propo- 
sitions must  be  made :  First.  That  the  act  constituting  the  es- 
sence of  the  ofience  was  done.  Secondly,  That  it  was  done 
by  the  person  charged.  In  regular  order,  evidence  tending 
to  implicate  the  party  on  trial  ought  not  to  be  introduced 
until  the  principal  fact,  known  in  legal  parlance  as  the  corpus 
delicti^  has  beep  established.  3  Greenl.  Ev.,  sections  19,  30. 
The  corpus  delicti  forms  a  distinct  ingredient  in  a  criminal 
prosecution,  and  must  be  established  beyond  a  reasonable 
doubt.  It  has  been  held  that  even  the  confession  of  the  pris- 
oner can  not  safely  be  accepted  as  conclusive,  until  the  corpus 
delicti  has  been  ascertained. 

Wharton  on  Criminal  Evidence  says :  "  The  death  in  hom- 
icide should  be  distinctly  proved,  either  by  inspection  of  the 
body,  or  by  other  evidence  strong  enough  to  leave  no  ground 
for  reasonable  doubt.  The  test  is  applicable  to  all  crimes.'* 
Whart.  Crim.  Ev.,  sections  324,  325. 

The  alleged  unlawful  procurement  of  the  miscarriage  of 
the  deceased  constituted  the  corpus  delicti  in  this  case,  and 
hence  formed  an  essential  ingredient  in  the  prosecution,  which 
ought  to  have  been  proved  beyond  a  reasonable  doubt.  1 
Greenl.  Ev.,  section  217. 

In  the  absence,  therefore,  of  any  evidence  fairly  tending  to 
-establish  the  corpus  delicti  in  this  prosecution,  we  are  con- 
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strained  to  hold  that  the  verdict  was  not  sustained  by  suffi* 
dent  evidence. 

The  judgment  is  reversed^  and  the  cause  remanded  for  a 
new  trial. 

The  clerk  will  make  the  usual  order  for  the  return  of  the 
prisoner  to  the  custody  of  the  sheriff  of  Pike  county. 

FUed  March  14,  1885. 
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CoiiSTrruTiONAL  Law. — Board  of  OourUy  Cbmmtssumers. — Inferior  Courts, —    ^  42o| 
Juriadietion, — Appeals. — Under  section  1,  of  article  7,  of  our  State  Con-  ' 

stitution  of  1851  (section  161,  R.  S.  1881),  it  was  competent  for  the  Gen-  |lOi  ^6^ 
eral  Assembly  to  provide  by  law  that  the  board  of  commissioners  of 
each  county  should  constitute  a  court  of  inferior  jurisdiction,  and  to 
clothe  such  court,  as  has  been  done,  with  original  jurisdiction  and  ju- 
dicial power  over  claims  and  accounts  against  the  corporate  county,  and 
other  matters  of  local  interest,  providing  for  apj^als  from  its  decisions 
to  courts  of  superior  jurisdiction. 

Practice. — Qaim  againxt  County, — Jurisdiaion  of  County  Board, — Appeal, — 
Ba  Adjudicala,—Vnder  sections  5758, 5759  and  5760,  R.  8.  1881,  in  force 
since  May  31st,  1879,  tlie  board  of  commissioners  of  the  county  has  exclu- 
sive original  jurisdiction  of  any  claim  against  such  county,  and  the  de- 
cision of  such  board  either  for  or  against  such  claim,  if  not  appealed 
from  as  provided  by  law,  is  final  and  conclusive,  and  the  adjudicatioa 
maybe  pleaded  in  bar  of  another  suit  on  such  claim. 

From  the  Washington  Circuit  Court. 

F,  T.  Hord,  Attorney  General,  for  appellant. 

8,  B.  Voyles  and  L.  C,  Embree,  for  appellee. 

HowK,  J. — On  the  5th  day  of  June,  1884,  the  State  of 
Indiana,  by  the  Hon.  Francis  T.  Hord,  its  attorney  general^ 
presented  to  and  filed  with  the  appellee,  for  allowance,  three 
separate  demands,  each  containing  "a  detailed  statement  of 
the  items  and  dates  of  charge,"  against  such  appellee.  Of 
these  demands,  the  first  was  for  the  aggregate  sum  of  $1,- 
282.96,  the  second  was  for  the  aggregate  sum  of  $1,617.63^ 
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and  the  third  was  for  the  aggregate  sum  of  $146.  The  county 
board  refused  to  allow  the  demands  or  any  part  thereof,  and 
adjudged  that  the  appellant  take  nothing  thereby,  and  that 
the  relator  "  pay  all  costs  herein/'  From  this  judgment  of 
the  county  board,  the  State,  by  its  attorney  general,  appealed 
to  the  circuit  court  of  Washington  county.  There  the  ap- 
pellee by  its  counsel  appeared  and  answered,  in  four  para- 
graphs, the  appellant's  cause  of  action.  Of  these  paragraphs 
of  answer,  the  first  was  a  general  denial  and  was  subsequently 
withdrawn;  to  the  second  paragraph,  the  appellant's  demur- 
rer was  sustained  by  the  court,  and  to  the  third  and  fourth 
paragraphs  of  answer,  the  appellant's  demurrers  for  the  al- 
leged insufficiency  of  the  facts  therein  were  overruled  by  the 
court.  The  appellant  refused  to  reply  to  the  third  and  fourth 
paragraphs  of  answer ;  and  thereupon  it  was  adjudged  that 
the  appellant  take  nothing  by  its  suit,  and  that  appellee  re- 
cover of  the  relator  its  costs  herein. 

The  overruling  of  its  demurrers  to  the  third  and  fourth 
paragraphs  of  appellee's  answer  are  the  only  errors  assigned 
here  by  the  appellant. 

In  the  third  paragraph  of  its  answer,  the  appellee  alleged 
that  Daniel  P.  Baldwin,  Esq.,  was  the  immediate  predecessor 
of  the  relator,  as  attorney  general  of  the  State  of  Indiana, 
and,  on  June  6th,  1882,  the  appellant  upon  the  relation  of 
said  Baldwin,  as  its  attorney  general,  presented  and  filed 
the  same  claims  and  demands,  now  in  suit,  before  the  board 
of  commissioners  of  Washington  county;  that  upon  such 
demands  and  items  an  issue  was  made  on  the  day  last  named 
before  such  board,  in  regular  session;  that,  by  the  consid- 
eration of  such  board,  such  items  and  demands  were  then 
tried  and  refused,  and  judgment  was  then  rendered  by  such 
board,  that  the  appellant  take  nothing  by  its  suit,  and  that 
the  relator,  Baldwin,  should  pay  the  costs  therein ;  that  from 
such  judgment  no  appeal  was  ever  successfully  taken,  and 
such  judgment  was  still  in  force ;  and  that  in  the  determina- 
tion of  the  matters  involved  in  such  former  suit,  the  matters 
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and  demands  now  in  suit  were  fully  and  finally  adjudicated 
and  settled.     Wherefore,  etc. 

In  the  fourth  paragraph  of  its  answer,  the  appellee  alleged 
that,  on  December  4th,  1883,  appellant,  upon  the  relation  of 
Francis  T.  Hord,  Esq.,  its  attorney  general,  presented  and 
filed  the  same  claims,  items  and  demands,  now  in  suit,  be- 
fore the  board  of  commissioners  of  Washington  county,  for 
allowance  and  payment;  that  on  such  claims,  items  and  de- 
mands, an  issue  was  formed  on  the  day  last  named  before 
such  board  in  regular  session ;  that,  after  trial  and  hearing, 
such  board  rendered  judgment  of  record,  which  stood  unap- 
pealed  from  and  unreversed,  that  the  appellant  take  nothing 
by  its  suit,  and  that  the  relator  pay  the  costs  therein ;  and 
that  upon  such  hearing  of  said  cause,  on  the  day  last  named, 
the  same  claims,  items  and  demands,  now  in  suit,  were  fully  and 
finally  considered,  adjudicated  and  set  at  rest.    Wherefore,  etc. 

The  only  objections  which  can  be  urged,  with  any  degree 
of  plausibility,  to  these  paragraphs  of  answer,  are,  that  under 
the  laws  of  this  State  a  board  of  county  commissioners  is 
not  a  court,  or  that,  if  a  court,  it  can  not  sit  in  judgment 
upon  a  claim  against  the  county,  because,  in  its  corporate 
capacity,  the  board  is  the  county.  Both  these  objections  are 
strenuously  urged  upon  our  consideration,  in  the  case  in  hand, 
and  have  been  ably  and  elaborately  discussed  by  the  learned 
attorney  general,  in  his  exhaustive  brief  of  this  cause.  It 
seems  to  us  too  late  to  claim  that  the  board  of  commissioners 
of  a  county  is  not,  in  this  State,  a  court.  In  section  1,  of 
article  7,  of  the  Constitution  of  1851  (section  161,  R.  S. 
1881),  it  is  declared  that  "The  judicial  power  of  the  State 
shall  be  vested  in  a  Supreme  Court,  in  circuit  courts,  and  in 
such  inferior  courts  as  the  General  Assembly  may  establish." 
On  March  14th,  1881,  this  section  was  amended  by  omitting 
the  word  "  inferior/'  where  it  occurs,  and  by  substituting, 
in  its  place,  the  word  "  other. '^  In  the  first  session  of  the 
General  Assembly,  after  the  adoption  of  the  Constitution  of 
1851,  largely  composed  of  members  of  the  convention  which 
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framed  the  Constitution^  provision  was  made  by  law  for  the 
organi2ation  in  each  county  of  a  board  of  commissioners  of 
the  county^  and  by  that  and  other  laws^  then  and  since  passed^ 
such  boards  have  been  clothed  with  original  jurisdiction  and 
judicial  power  over  a  large  class  of  cases,  materially  affect- 
ing the  local  interests  of  the  people,  so  that  they  have  be- 
come the  most  important  courts  of  inferior  jurisdiction  in  the 
State.  Especially  was  the  board  of  commissioners  clothed 
with  jurisdiction  to  hear  and  decide  upon  all  claims  and  ac- 
counts chargeable  against  its  county ;  and  from  the  decisions 
of  such  board  upon  any  such  claims,  provision  was  made  by  law 
for  appeals  to  the  circuit  court  of  the  proper  county.  Sections 
5771  and  5772,  R.  S.  1881.  It  is  true  that  under  section  5771, 
if  a  claim  was  disallowed,  in  whole  or  in  part,  the  claimant 
might  appeal,  or,  at  his  option,  bring  an  action  against  the 
county.  Jameson  v.  Board,  etc.,  64  Ind.  524,  and  cases  cited. 
This  provision  of  section  5771,  however,  was  repealed  by 
necessary  implication,  by  "An  act  regulating  the  presentation 
of  claims  against  counties  in  the  State  of  Indiana,  before  the 
board  of  county  commissioners,  and  the  adjudication  of  the 
same,'^  approved  March  29th,  1879.  This  act  took  effect  on 
the  31st  day  of  May,  1879,  and  is  still  the  law  of  this  State. 
Sections  5758,  5759,  5760  and  5769,  R.  S.  1881.     Section 

5758  provides,  in  effect,  that  every  claim  against  a  county 
must  be  presented  to  its  board  of  commissioners.     Section 

5759  requires  the  county  commissioners  to  examine  into  the 
merits  of  all  claims  so  presented,  and,  in  their  discretion,  ta 
allow  any  claim  in  whole  or  in  part,  if  they  find  it  to  be  just 
and  owing.  Section  5769  provides  that  any  person  or  cor- 
poration, feeling  aggrieved  by  any  decision  of  the  board  of 
county  commissioners  upon  any  such  claim,  may  appeal  to  the 
circuit  court  of  such  county,  as  provided  in  section  5773,  in 
force  since  May  6th,  1853.  And  section  5760  provides  that 
no  court  shall  have  original  jurisdiction  of  any  claim  against 
any  county  in  this  State,  in  any  manner,  except  as  provided 
for  in  the  above  entitled  act  of  March  29th,  1879. 
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In  Pfqffy.  Staie,  ex  reL,  94  Ind.  529,  it  was  held  by  this 
court,  and  correctly  so,  we  think,  that  under  the  provisions 
of  the  aforesaid  sections  5758,  5759,  5760  and  5769,  R.  S. 
1881,  the  board  of  commissioners  of  each  county  has  exclu- 
sive original  jurisdiction  of  every  legal  claim  against  such 
county,  that  every  such  claim  must  be  presented  to  such  board 
for  allowance,  and  that  no  other  court  can  acquire  jurisdiction 
of  the  claim  except  by  appeal  from  the  judgment  of  the  county 
board.  From  the  earliest  organization  of  the  board  of  county 
commissioners,  this  court  has  always  considered  such  board  a 
court  of  inferior  or  limited  jurisdiction,  and  has  uniformly 
held  that  the  decisions  and  judgments  of  such  board,  in  causes 
or  proceedings  whereof  it  had  jurisdiction,  however  errone- 
ous they  might  be,  were  not  void,  and  were  not  the  subjects 
of  collateral  attack.  In  Snelson  v.  StatCy  ex  reL,  16  Ind.  29, 
it  was  argued  by  the  appellee  that  certain  judgments  of  the 
county  board,  allowing  claims  against  the  county,  were  void 
for  want  of  jurisdiction,  because  the  claims  so  allowed  were 
not  chargeable  against  the  county.  In  answering  this  argu- 
ment the  court  said  :  "  But  whose  province  and  duty  was  it 
to  judge  whether  the  accounts  were  chargeable  against  the 
county  ?  Clearly  that  of  the  board.  If  they  decided  that 
question  wrongly,  they  committed  an  error  of  judgment,  but 
did  not  usurp  an  unconferred  jurisdiction.  If  the  account 
was  properly  chargeable  against  the  county,  it  is  clear  that 
the  action  of  the  board  would  be  conclusive,  unless  appealed 
from.  Now  the  argument  *  *  *  proves  too  much.  It 
proves  that  when  the  board  decides  correctly  upon  the  lia- 
bility of  the  county,  the  decision  is  conclusive;  but  when  it 
errs  in  that  respect,  its  decision  is  a  nullity,  and  not  merely 
erroneous :  that  the  board  has  jurisdiction  to  decide  right,  but 
uo  jurisdiction  to  decide  wrong." 

In  Board,  etc.,  v.  Gregory,  42  Ind.  32,  the  court  said  :  "  We 
have,  after  much  reflection  and  upon  mature  consideration, 
reached  the  conclusion  that  the  board  of  commissioners,  in 
acting  upon  claims  against  the  county,  act  in  a  judicial  ca- 
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pacity,  and  that  their  decisions  are  conclusive  and  binding,  alike 
upon  the  county  and  the  claimant,  unless  appealed  from,  or 
an  independent  action  is  brought  against  the  county  where  the 
<3laim  is  disallowed."  Of  course,  as  we  have  seen,  under  the 
statute  now  in  force,  an  "  independent  action "  is  no  longer 
allowable,  but  the  only  remedy  of  the  claimant,  where  his 
claim  is  disallowed,  is  now  an  appeal  to  the  circuit  court  of 
the  county.  Section  5769,  R.  S.  1881.  If  no  such  appeal  is 
taken,  the  decision  of  the  county  board  disallowing  his  claim 
is  now  conclusive  and  binding  against  the  claimant.  But  we 
need  not  extend  this  opinion  in  the  citation  of  authorities  ibr 
the  purpose  of  showing  that  in  this  Stat«,  under  its  Consti- 
tution and  laws,  the  board  of  commissioners  of  a  county  is  a 
court  of  inferior  or  limited  jurisdiction.    See  Ind.  R.,  passim. 

We  are  of  opinion,  also,  tl^at  the  former  adjudications  of  the 
claims  now  in  suit,  pleaded  by  the  appellee  in  bar  of  the 
present  suit,  were  not  void  by  reason  of  the  fact  that  the  same 
men  who  constituted  the  court  also  constituted,  in  their  coiv 
porate  capacity,  the  corporation  county.  If  the  appellant  felt 
itself  aggrieved  by  either  of  the  adjudications,  it  had  as  fall 
and  complete  a  remedy  as  any  other  suitor,  by  an  appeal  to 
the  circuit  court  of  the  county  and  by  change  of  venue  from 
the  county.  Not  having  taken  an  appeal  from  either  of  the 
former  adjudications  of  its  claim  within  the  time  limited  by 
law,  the  State  of  Indiana,  like  any  other  claimant,  must  be 
held,  we  think?  to  be  concluded  and  bound  by  such  former 
judgments.  When  the  State  becomes  a  suitor  in  any  of  the 
courts,  it  is  as  much  bound  by  the  laws  of  the  land,  by  the 
rules  of  pleading  and  practice,  and  by  the  decisions  and  judg- 
ments of  the  courts,  inferior  or  superior,  as  any  other  suitor. 

We  conclude,  therefore,  that  the  court  committed  no  error 
in  overruling  the  demurrers  to  the  third  and  fourth  paragraphs 
of  answer. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  19, 1885. 
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No.  12,129. 

Kruq  et  al.  v.  Davis. 

Practice.— fttucfeii  of  Proof.— Special  Finding. — A  party  who  has  the  bur- 
den of  proof  can  not  recover  unless  all  the  facts  essential  to  a  recovery 
appear  in  the  special  finding. 

LiNDLO&D  AND  TENANT.  —OopB. — Trespcuaer. — Notice. — Purehaaer  Pendente 
LUe. — The  relation  of  landlord  and  tenant  can  not  be  created  by  an 
entry  upon  land  without  right,  and  the  person  who  so  enters  can  not 
take  away  crops  sown  by  him,  and  one  who  enters  during  pending  liti- 
gation, is  chargeable  with  notice  and  is  bound  by  the  judgment  rendered. 

Saice.— DisntisKi/  of  Action. — Judgment. — One  who  assumes  to  acquire  an 
interest  in  land  while  an  appeal  is  pending,  is  bound  by  the  judgment 
rendered  on  appeal,  and  the  dismissal  of  the  action  upon  its  return  to 
the  trial  court  does  not  relieve  him. 

Practice.— Jttti<7?n«n<  (Jorreeting  Error  in  Special  Finding.  —Harmless  Error. — 
Where  an  error  in  a  special  finding  is  corrected  by  the  final  judgment, 
the  error  is  rendered  harmless. 

From  the  Montgomery  Circuit  Court. 

G.  W.  Paul  and  /.  E.  Humphries,  for  appellants. 

P.  8.  Kennedy,  8.  C.  Kennedy  and  E.  C.  Snyder,  for  appellee. 

Elliott,  J. — The  principal  question  in  this  case  is  set  at 
rest  by  the  cases  of  Paul  v.  Davis,  100  Ind.  422,  Humphries 
V.  Davis,  100  Ind.  274,  Humphries  v.  Davis,  100  Ind.  369, 
Davis  V.  Krug,  95  Ind.  1,  and  Krug  v.  Davis,  87  Ind.  590. 

The  special  finding  shows  that  the  appellant  John  Krug 
entered  into  possession  of  the  land  in  controversy  under  the 
title  of  his  wife,  Elizabeth  Krug,  and  that  the  title  asserted 
by  her  was  acquired  as  the  alleged  heir  of  her  natural  daughter, 
Emily  Davis,  who  became  the  adopted  daughter  of  Isaac  Davis 
and  his  wife,  Jessie  Davis.  It  is  also  stated  in  the  finding  that 
a  judgment  in  partition  was  rendered  in  the  suit  of  Elizabeth 
Knig  against  Isaac  Davis,  setting  off  to  her  the  land  in  dis- 
pute, and  that  "  said  partition  suit  was  appealed  to  the  Su- 
preme Court,  and  was  in  all  things  reversed  before  the  said 
wheat  crop  was  harvested."     It  is  further  stated  that  a  re- 
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ceiver  was  appointed,  and  that  the  wheat  sown  by  John  Krug 
is  now  in  the  receiver's  possession.  The  court  stated  as  con- 
clusions of  law,  that  Elizabeth  Krug  did  not  inherit  the  land 
from  her  daughter,  Emily  Davis,  and  had  no  title  to  it ;  that 
the  defendants  were  in  the  wrongful  possession  of  the  land^ 
and  that  the  appellee  was  entitled  to  the  wheat  in  the  hands 
of  the  receiver. 

It  is  a  familiar  rule,  that  a  party  having  the  burden  of  the 
issue  can  not  recover,  unless  all  the  facts  essential  to  a  recovery 
appear  in  the  special  finding.  Pittsburgh,  etc,,  R.  R,  Cb.  v. 
Spencer,  98  Ind.  186;  Dodge  v.  Pope,  93  Ind.  480;  Dixon  v. 
Duke,  85  Ind.  434;  Ayers  v.  Adams,  S2  Ind.  109 ;  Ex  Parte 
Walls,  73  Ind.  95 ;  Stropes  v.  Board,  etc.,  72  Ind.  42.  This 
rule  applies  to  the  possessory  right  here  asserted  by  John 
Krug. 

The  appellee's  case  was  made  out,  when  it  appeared  that  he 
was  the  owner  of  the  land,  and  that  the  appellant  John  Krug 
had  entered  into  possession  under  Elizabeth  Krug,  who  had 
no  right  or  title  to  the  land.  If  the  person  under  whom  he 
entered  had  no  title  or  right  to  the  land,  she  could  convey 
none,  and  it  devolved  upon  John  Krug,  when  this  fact  ap- 
peared, to  show  some  claim  which  warranted  him  in  sowing 
the  wheat  which  he  now  claims.  There  is  nothing  indicating 
that  he  possessed  any  such  right.  We  must  infer  from  the 
finding  that  he  had  full  knowledge  of  all  the  facts,  and  if  he 
did  have  this  knowledge,  he  was  chargeable  with  notice  of 
the  legal  consequences  resulting  from  them.  Dodge  v.  Pope, 
supra.  If  he  knew  that  his  wife  had  no  title,  and  no  right 
to  lease  the  land  to  him,  then  he  was  a  mere  naked  trespasser. 
It  is  quite  clear  that  no  mere  wrong-doer,  who  has  neither 
right  nor  title,  can  successfully  assert  a  right  to  crops.  A 
trespasser  can  not,  by  his  own  wrongful  act,  create  the  rela- 
tion of  landlord  and  tenant,  and  it  is  this  relation  which  con- 
fers the  right  to  away-going  crops.  Wood  Landlord  and 
Tenant,  p.  970. 
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If  it  had  appeared  that  John  Krug  had  entered  into  pos- 
session without  knowledge  of  the  facts,  after  the  rendition  of 
the  decree  in  the  partition  suit  and  before  appeal,  a  serious 
question  would  have  been  presented.  But  the  inference  is 
against  him  upon  these  points,  for  the  presumption  is  in  favor 
of  the  ruling  of  the  trial  court.  It  must  be  inferred  that  he 
acquired  possession  while  the  litigation  was  still  pending,  and 
if  he  did,  he  is  bound  by  the  ultimate  judgment  rendered.  If 
the  appeal  was  pending,  he  entered  into  possession  at  his  peril, 
and  is  bound  by  the  final  judgment  rendered  in  the  cause.  A 
party  who  acquires  t\j^\s  pendente  lite  is  bound  by  the  judg- 
ment which  terminates  the  litigation. 

The  fact  that  when  the  partition  case  went  back  into  the 
trial  court  upon  the  judgment  of  reversal,  the  appellants, 
therein  the  plaintiffs,  dismissed  it,  does  not  help  Mr.  Krug. 
There  was  not  the  semblance  of  title  or  right  in  his  wife  after 
the  dismissal,  and  as  she  had  none,  neither  had  her  husband, 
whose  only  claim  was  through  her. 

The  court  below  dealt  very  liberally  with  John  Krug,  for 
it  required  the  appellee  to  pay  all  the  costs  and  expenses  of 
the  receivership,  and  decreed  that  the  value  of  the  wheat 
should  be  credited  on  the  amount  of  the  damages  awarded  the 
appellee.  This  certainly  was  all  Krug  could  justly  ask,  and, 
in  strictness,  was  more  than  he  was  entitled  to  receive.  The 
effect  of  this  decree  was  to  allot  to  Krug  the  value  of  his 
crops,  and  to  award  to  the  appellee  the  rental  value  of  his 
land.  If  an  error  had  been  committed  in  any  of  the  conclu- 
sions of  law,  the  final  judgment,  so  favorable  to  the  appel- 
lants, would  have  rendered  it  harmless. 

Judgment  affirmed. 

Filed  Feb.  13,  1885 ;  petition  for  a  rehearing  overruled  April  3,  1885. 
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Munson  et  cd.  v.  Blake. 
No.  11,358. 

Munson  et  al.  v.  Blake. 

Drainage. —  WUhdrawcU  of  Part  of  RemonstrarUa, — Where,  in  a  drainage  pro- 
ceeding, a  number  of  persons  join  in  a  remonstrance,  any  of  them  mav 
afterwards  withdraw  therefrom,  and  thereby  escape  liability  for  costs 
thereafter  created  in  consequence  of  the  remonstrance ;  but  such  action 
will  not  defeat  the  remonstrance,  nor  impair  or  defeat,  in  any  manner^ 
the  right  of  the  other  remonstrants  to  proceed  as  if  such  withdrawal  had 
not  occurred. 

Same.  —  Fei'j/Sca/uw  of  Remonatrance, — The  statute  does  not  require  that  the 
remonstrance  shall  be  personally  verified  by  the  remonstrants,  but  it 
may  be  verified  by  them,  or  by  some  person  having  authority  to  act  for 
them,  and  if  verified  by  one  or  more,  but  not  by  all  of  the  remonstrants, 
either  personally  or  by  agent,  such  verification  will  be  treated  and  re- 
garded as  made  by  all,  and  if,  after  the  remonstrance  is  filed,  those  who 
verified  it  withdraw  therefrom,  such  act  will  not  operate  as  a  with- 
drawal of  the  verification,  but  this  will  remain  unaffected  thereby. 

Same. — Time  Fixed  for  Report  of  Ccmmimoners.—Staiute  Construed. — The 
provision  of  the  statute,  R.  S.  1881,  section  4275,  requiring  the  court 
to  designate  a  certain  time  for  the  drainage  commissioners  to  report, 
is  mandatory  and  should  be  strictly  enforced,  but  the  court  may,  for 
good  cause  shown,  extend  the  time  first  fixed  to  another  definite  day. 

Same. — Ohjedixm  rnvst  be  Made  Below. — An  objection  that  the  report  was 
not  filed  at  the  time  fixed  comes  too  late  when  made  for  the  first  time 
in  the  Supreme  Court. 

Same. — Effect  of  Delay  of  Oommissionera*  Report  on  Right  of  RemoMtrani&, — 
Where  the  commissioners'  report  is  not  filed  at  the  time  fixed,  and  a  re- 
monstrance is  offered  within  the  statutory  period  after  the  actual  filing 
of  the  report,  the  court  should  permit  such  remonstrance  to  be  filed. 

Same. — Where  it  is  shown  by  aflidavit  that  the  wrongful  action  of  the  com- 
missioners prevented  the  filing  of  a  remonstrance  at  an  earlier  period, 
the  court  should  permit  its  filing  at  the  time  presented. 

Same. — Appeal^ Presumption  as  to  Name  of  Parties, — Where,  in  proceedings 
for  the  establishment  of  a  diteh,  parties  signed  a  remonstrance  as  "  Hos- 
mer  &  Hildreth,"  and  were  afterwards  assessed,  and  an  appeal  was 
taken  by  Stephen  R.  Hosmer  and  Charles  C.  Hildreth. 

Heldy  that  it  should  be  assumed  that  the  appellants  were,  or  represented, 
the  same  parties  as  those  assessed,  and  therefore  had  a  right  to  appeal. 

Same. —  Waiver, — Supreme  Court. — Where  a  motion  is  made  to  dismiss  an 
appeal  because  co-remonstrants  were  not  joined  therein,  an  agreemeift  by 
the  parties  to  submit  the  cause,  without  insisting  that  the  others  should 
be  made  co-parties,  waives  the  objection. 

From  the  Marshall  Circuit  Court. 
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/.  D.  McLaren,  H,  Chrbin  and  F,  W.  Munson,  for  appellants. 
A,  C.  Capron  and  P.  0.  Jones,  for  appellee. 

CoLEBiCK,  C. — The  appellee  presented  to  the  Marshall  Cir- 
cuit Court,  at  its  October  term,  1881,  his  petition  for  the 
location  and  construction  of  a  drain,  and  on  proof  being  made 
to  the  satisfaction  of  the  court  that  proper  notice  of  the  aj)- 
pellee^s  intention  to  so  present  the  same  had  been  duly  given 
as  required  by  the  statute,  said  petition  was,  by  the  court,  at 
said  term,  referred  to  the  commissioners  of  drainage  of  Mar- 
shall county,  and  they  were  directed  by  the  court  to  view  the 
proposed  route  of  the  drain,  and  if  they  found,  upon  such 
view,  that  the  drain  would  be  of  public  utility,  etc.,  to  es- 
tablish the  same,  and  assess  the  benefits  and  damages  to  each 
tract  of  land  that  would  be  affected  by  its  construction,  and 
make  a  report  of  their  proceedings  and  action  therein  to  the 
court  on  the  first  day  of  its  next  term,  being  the  December 
term,  1881,  thereof.  On  the  twenty-seventh  day  of  said  De- 
cember term,  1881,  the  commissioners  made  their  report,  in 
favor  of  the  construction  of  the  drain  and  assessing  benefits 
and  damages  as  aforesaid.  Two  days  afterwards  Matilda 
Parry  and  others,  whose  lands  were  assessed  for  the  construc- 
tion of  the  drain,  filed  their  joint  remonstrance  against  the 
confirmation  of  the  report.  The  remonstrance  was  verified 
by  the  affidavit  of  the  attorney  of  said  Matilda  Parry.  No 
ftirther  steps  were  taken  in  the  proceeding  until  the  October 
term,  1882,  when  a  motion  was  made  by  the  appellee  to 
strike  out  the  remonstrance,  on  the  ground  that  it  was  not 
^'as to  each  and  all"  of  the  remonstrants  "verified  by  affi- 
davit as  provided  by  law,"  which  motion  was  overruled  by 
the  court,  and  afterwards,  at  the  same  term,  Matilda  Parry 
withdrew,  as  a  remonstrant,  her  objections  to  the  •report  of 
the  commissioners,  and  afterward,  at  the  same  term,  the  com- 
missioners filed  an  amended  report,  by  which  it  appears  cer- 
tain assessments  previously  made  by  them,  as  shown  in  their 
original  report,  were,  by  them,  reduced  in  amounts.     No  ob-^ 
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jection  was  made  to  the  filing  of  this  report,  but  afterwards 
a  motion  was  made  to  reject  it,  but  the  motion  so  made  is  not 
in  the  record,  and  hence  we  are  unable  to  ascertain  the  grounds 
upon  which  it  was  based,  and  as  it  was  subsequently  with- 
drawn, the  action  of  the  court  in  permitting  the  report  to  be 
made  is  not  properly  before  us  for  review.  At  the  Decem- 
ber term,  1882,  a  change  on  the  bench  having  in  the  interim 
occurred,  the  motion  to  strike  out  the  remonstrance,  which 
had  been  previously  overruled  by  the  former  judge  of  the 
court,  was,  without  being  renewed,  summarily  and  irregu- 
larly sustained  by  the  court,  and  thereupon  an  order  was 
made  approving  and  confirming  the  reports  of  the  commis- 
sioners and  directing  the  construction  of  the  drain  as  located. 
Afterwards,  but  at  the  same  term,  Stephen  R,  Hosmer  and 
Charles  C.  Hildreth,  two  of  the  persons  who  had  joined 
with  Matilda  Parry  in  said  remonstrance,  moved  the  court 
for  leave  to  verify  the  remonstrance  and  re-file  the  same,  and  in 
support  of  their  motion  presented  an  affidavit  in  which  it  was, 
with  other  facts,  stated  that  the  remonstrance  had  been  struck 
out  by  the  court  because  it  was  verified  by  Matilda  Parry 
alone,  and  that  her  subsequent  withdrawal  therefrom  left  it 
without  verification,  and  that  said  ruling  and  action  of  the 
court  had  greatly  surprised  and  wronged  them,  as  they  had 
relied  upon  the  previous  ruling  of  the  court  that  the  verifi- 
cation was,  as  to  them,  sufficient  and  all  the  law  required, 
and  that  if  they  had  supposed  that  any  doubt  existed  as  to  its 
sufficiency,  or  had  received  any  intimation  from  the  court  as 
to  its  insufficiency,  they  would  have  taken  immediate  steps 
to  amend  the  remonstrance  as  to  its  verification.  This  mo- 
tion was  overruled  by  the  court.  And  the  appellant  Munson 
also  then  appeared  and  presented  his  application,  duly  veri- 
fied, for  leave  to  file  a  remonstrance  against  the  confirmation 
of  said  report,  in  which  it  was  stated  that  the  commissioners 
had  been  ordered  to  report  their  proceedings  to  the  court  on 
the  first  day  of  its  next  term,  being  the  December  term, 
1881,  thereof,  at  which  time  he,  by  his  agent,  appeared  in 
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court,  where  he  remained  for  the  three  succeeding  days,  for 
the  purpose  of  filing  a  remonstrance  against  the  report  of 
the  commissioners  in  the  event  that  his  land  was  assessed  by 
them  for  the  construction  of  the  drain,  and  as  no  report  was 
then  made  by  them,  he  supposed  and  believed  that  the  pro- 
posed drain  had  been  abandoned ;  that  no  opportunity  had 
been  afforded  him  until  then  to  remonstrate  against  the  re- 
port, although  he  was  largely  interested  therein,  as  his  land 
had  been  assessed  over  $200  for  the  construction  of  the  drain, 
when  in  truth  and  in  fact  its  construction  would  be  a  positive 
damage  thereto,  and  that  the  construction  of  the  drain  would 
not  be  of  public  utility  or  benefit  any  public  highway  in  the 
county,  nor  conduce  to  the  public  health,  and  that  the  expense 
of  its  construction  would  exceed  its  possible  benefits,  and  that 
if  constructed  as  proposed  it  would  not  drain  the  lands  assessed 
therefor ;  that  he  was  a  non-resident  of  the  State,  and  that  his 
application  to  file  said  remonstrance  was  made  at  the  earliest 
time  after  discovering  the  fact  that  said  report  had  been  filed 
after  the  time  fixed  by  the  court  therefor  had  expired. 

The  court  refused  to  permit  the  remonstrance  to  be  filed. 
An  appeal  to  this  court  from  the  final  order  and  proceedings 
of  the  court  below  was  then  prayed  by  Hosmer,  Hildreth  and 
Munson,  but  before  the  appeal  was  perfected  Hosmer  died, 
and  thereupon  Lucy  A.  Hosmer,  as  his  sole  devisee  and  ex- 
ecutrix of  his  will,  united  with  Hildreth  and  Munson  in  con- 
summating the  appeal,  and  they  alone  constitute  the  appellants 
herein.  Hosmer  and  Hildreth  have  joined  in  an  assignment 
of  errors ;  while  Munson  has  presented  a  separate  assignment. 
The  only  available  error  assigned  by  Hosmer  and  Hildreth 
is  the  ruling  of  the  court  in  striking  out  the  remonstrance  of 
Matilda  Parry  and  others  to  the  report  of  the  commissioners ; 
and  the  only  available  error  assigned  by  Munson  is  the  rul- 
ing of  the  court  in  refusing  to  permit  him  to  file  a  remon- 
strance to  said  report. 

Before  considering  these  errors,  it  is  necessary  for  us  to  dis- 
VoL.  101.— 6 
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pose  of  a  motion  that  has  been  interposed  by  the  appellee  to 
dismiss  the  appeal  of  Hosmer  and  Hildreth.  The  reasons  al- 
leged in  the  motion  for  its  support  are :  Ist.  That  their  co- 
remonstrants  did  not  unite  with  them  in  the  appeal,  and  have 
not  been  made  parties  thereto,  as  required  by  the  statute ; 
and,  2d.  That  the  record  &ils  to  show  that  they  were  parties 
to  the  proceeding  from  which  the  appeal  was  taken. 

The  objection  last  named  rests  upon  the  &ct  that  the  re- 
monstrance was  signed  "  Hosmer  &  Hildreth,"  and  by  that 
name  the  proceeding,  as  to  them,  was  prosecuted  and  defended, 
which,  doubtless,  occurred  by  reason  of  the  fact  that  they  were 
so  designated  in  the  assessment  of  their  lands.  They  were 
not  named,  in  any  manner,  either  in  the  petition  or  notice. 
It  is  fair  to  assume  that  the  appellants  Hosmer  and  Hildreth 
are,  or  represent,  the  same  parties  as  those  so  assessed,  and, 
therefore,  had  the  right  to  appeal,  as  they  have,  from  the  as- 
sessment. See  Houk  v.  Barthold,  73  Ind.  21.  The  appellee 
waived  his  right  to  urge  the  objection  first  named  by  agree- 
ing to  the  submission  of  the  cause  to  this  court  for  its  consid- 
eration, without  insisting  that  said  co-remonstrants  should  be 
made  parties  to  the  appeal.  The  motion  to  dismiss  the  appeal 
is  overruled. 

The  statute,  in  force  when  the  remonstrance  in  this  case 
was  filed,  provided  :  "Upon  the  making  of  such  report"  (re- 
ferring to  the  report  of  the  commissioners  of  drainage)  "  to 
the  court,  three  days  shall  be  allowed  to  any  owner  of  lands 
affected  by  the  work  proposed,  to  remonstrate  against  the  re- 
port ;  and  any  such  remonstrance  shall  be  verified  by  affidavit^ 
and  may  be  for  any  or  all  of  the  following  causes,'^  etc.  R.  S. 
1881,  section  4276.  Under  this  provision  of  the  statute,  owners 
of  lands  so  affected  may,  jointly  or  severally,  remonstrate 
against  the  report  of  the  commissioners  of  drainage.  If  they 
join  in  such  remonstrance,  any  of  them  may  afterwards,  at 
their  pleasure,  withdraw  therefrom,  and  thereby  escape  future 
liability  for  costs  thereafter  created  in  consequence  of  the  re- 
monstrance ;  but  such  action  on  their  part  will  not  defeat  the 
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remonstrance^  nor  impair  or  affect^  in  any  manner^  the  right  of 
the  other  remonstrants  to  proceed  with  the  remonstrance  the 
same  as  if  no  such  withdrawal  had  occurred.  See  Little  v. 
Thompson^  24  Ind.  146,  where  a  similar  question  in  a  highway 
case  was  decided  by  this  court.  The  statute  does  not  require 
that  the  remonstrance  shall  be  personally  verified  by  the  re- 
monstrants ;  it  may  be  so  verified  by  them,  or  it  may  be  veri- 
fied by  some  person  having  authority  to  act  for  them.  If  it  is 
verified  by  one  or  more,  but  not  all,  of  the  remonstrants,  either 
personally  or  by  agent,  such  verification  will  be  treated  and 
regarded  as  made  by  all  of  them,  and  if  after  the  remon- 
strance, so  verified,  is  filed,  those  who  verified  it  withdraw 
therefrom,  such  act  will  not  operate  as  a  withdrawal  of  the 
verification,  but  it  will  remain  unafiected  thereby.  It  follows 
from  the  views  above  expressed,  that  the  court  below  erred 
in  rejecting  the  remonstrance  because  Malinda  Parry,  for 
whom  it  was  verified,  withdrew  therefrom.  We  also  think 
that  the  court  erred  in  refusing  to  permit  the  appellant  Mun- 
son  to  file  a  remonstrance  against  the  report  of  commissioners. 
The  statute  provides  that  when  a  petition  for  the  location  and 
oonstraction  of  a  drain  is  presented  to  the  court,  and  it  is 
shown  that  notice  of  the  intention  to  present  the  same  was 
given  as  required  by  the  statute,  and  that  the  provisions  of 
the  statute  in  other  respects  have  been  complied  with,  the  court 
"  shall  make  an  order  referring  the  matter  to  the  commis- 
sioners of  drainage  of  the  county,  and  fix  therein  a  time  and 
place  for  the  meeting  of  said  commissioners,  and  a  time  when 
they  shall  report.^'  R.  S.  1881,  sections  4274  and  4275. 
The  provision  of  the  statute  requiring  the  court  to  designate 
a  time  for  the  commissioners  to  report  is  mandatory.  Its  pur- 
pose is  evident.  It  is  that  owners  of  lands  assessed  for  the 
construction  of  a  drain  may  be  aflbrded  an  opportunity  to  re- 
sist, by  remonstrance,  the  confirmation  of  the  report.  The 
Hmited  time  allowed  them  by  the  statute  to  present  such  a 
remonstrance  commences  to  run  from  the  time  the  report  is 
filed.   By  requiring  the  report  to  be  filed  at  a  designated  time, 
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the  remonstrants  will,  in  ample  time,  know  when  they  can 
and  must  file  their  remonstrance.  It  is  essential  to  the  pro- 
tection of  their  rights  and  interests  that  this  provision  of  the 
statute  shall  be  strictly  enforced.  The  court  in  which  the 
proceeding  is  pending  may,  for  sufficient  cause,  extend  or 
change  the  time  designated  in  its  original  order  for  the  mak- 
ing of  the  report.  In  this  case,  the  court,  in  accordance  with 
the  provisions  of  the  statute,  did  fix  a  time  for  the  commis- 
sioners to  report.  The  time  fixed  was  the  first  day  of  the  De- 
cember term,  1881,  of  the  court.  No  report  was  filed  until 
the  twerUy^severUh  day  of  the  term.  No  order  was  made  at 
any  time  by  the  court  extending  or  changing  the  time  so  des- 
ignated. Commissioners  of  drainage  can  not,  under  this  stat- 
ute, violate  or  ignore  the  order  of  the  court  fixing  the  time 
for  the  filing  of  their  report,  and  present  a  report  when  it  suits 
their  pleasure  or  convenience.  To  permit  them  to  do  so  would 
render  the  statute  subject  to  great  abuses.  It  would  in  many 
cases  result  in  requiring  the  constant  attendance  in  court  of 
persons  desiring  to  remonstrate  against  the  report,  and  cease- 
less vigilance  on  their  part  to  avert  action  thereon  in  their 
absence.  No  such  inconveniences  or  perils  should  be  imposed 
upon  them,  and  none  will  be  imposed  if  the  provision  of  the 
statute  is,  as  it  must  be,  complied  with.  If  the  commissioners, 
from  any  sufficient  cause,  are  unable  to  report  at  the  time 
fixed,  it  is  their  duty  to  advise  the  court  of  that  fact,  and  pro- 
cure an  order  from  the  court  fixing  another  definite  time  for 
the  making  of  the  report,  and  this  order  should  be  made  be- 
fore or  on  the  day  first  fixed  for  the  filing  of  the  report,  so 
as  to  apprise  those  interested  in  the  proceeding,  either  as  pe- 
titioners or  prospective  remonstrants,  of  the  time,  as  changed, 
when  the  report  will  be  made. 

It  does  not  appear  by  the  record  in  this  case,  that  any  ob- 
jection was  made  to  the  filing  of  the  report  at  the  time  it 
was  filed,  nor  that  any  motion  was  made  afterwards  to  reject 
the  report  because  it  was  not  filed  at  the  proper  time.  It  is 
loo  late  to  make  such  objections  for  the  first  time  in  this 
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court.  They  should  have  been  made  at  a  proper  time  and 
manner  in  the  court  below.  But  as  the  appellant  Munson 
was  prevented  by  the  wrongful  action  of  the  commissioners 
from  filing  a  remonstrance  to  the  report  at  an  earlier  period 
in  the  proceeding  than  the  time  when  he  presented  it^  the 
court  should  have  permitted  him  to  file  it  at  that  time.  See 
Breitweiser  v.  FvJirmany  88  Ind.  28. 

For  the  errors  of  the  court  above  named  the  order  and  pro- 
ceedings of  the  court  below  should  be  reversed. 

Per  Curiam. — The  order  and  proceedings  of  the  court 
below  are  reversed,  at  the  costs  of  the  appellee,  and  the  cause 
is  remanded  to  the  court  below  with  instructions  to  overrule 
the  motion  to  strike  out  the  remonstrance  that  was  filed  by 
Matilda  Parry  and  others  to  the  report  of  the  commission- 
ers, and  to  grant  leave  to  the  appellant  Munson  to  file  a  re- 
monstrance to  said  report,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Filed  Maich  14, 1885. 


No.  12,027. 

Bessette  v.  The  State. 

WrnrESB. — Oross-Examination. — Practice. — It  is  proper,  on  croes^xamina* 
tion,  to  propound  questions  showing  the  character  and  antecedents,  and 
exhibiting  the  motives  and  interest,  of  a  witness,  for  the  purpose  of  affect- 
ing his  credibility ;  but  specific  acts  of  immorality  or  misconduct  of  a 
witness  can  not  be  proved  for  the  purpose  of  discrediting  his  testimony. 

^JiXE.'-Diaeretum  of  GourL—  The  extent  to  which  a  cross-examination  may 
be  carried  is  ordinarily  a  matter  resting  in  the  sound  discretion  of  the 
trial  court. 

Criminal  Law. — Rape, — Locus  of  Orime. — Evidence, — In  a  prosecution  for 
rape  committed  upon  a  female  child  under  the  age  of  twelve  years,  where 
the  prosecuting  witness  testified  on  her  examination  before  a  justice,  that 
the  crime  was  committed  in  a  certain  field,  but  on  the  trial  of  the  cause 
in  the  circuit  court  testified  that  it  occurred  in  the  defendant's  barn,  it 
is  error  to  reject  evidence  tending  to  show  the  motives  indocing  the 
change  of  the  locus  of  the  crime. 
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Same. — Broaeeuting  Attorney. — Argument  of  Counsel. — It  is  the  duty  of  the 
trial  court  to  control  and  direct  the  argument  of  counsel ;  and  where  the 
prosecuting  attorney  is  permitted,  oyer  objection,  to  comment  on  the  per- 
sonal appearance  of  the  defendant,  not  as  a  witness,  nor  on  account  of  his 
manner  and  bearing  as  such,  but  as  indicating  a  probability  of  guilt,  or 
to  refer  to  a  particular  juror  as  haying  become  prejudiced  in  the  case,  it 
is  such  error  as  will  reyerse  the  judgment. 

From  the  Benton  Circuit  Court. 

X).  Smith,  R.  P,  Davidson  and  /•  C  DavidsoUy  for  appellant. 

F.  T.  Hordj  Attorney  General,  for  the  State. 

Mitchell,  J. — The  appellant  was  convicted  in  the  court 
below  of  having  made  an  assault  upon,  and  of  having  had 
carnal  knowledge  of,  Lenora  Bessette,  a  female  child  under 
the  age  of  twelve  years. 

The  conviction  rests  wholly  upon  the  testimony  of  the 
prosecuting  witness,  who  was  the  daughter  of  the  appellant's 
brother. 

It  appeared  that  the  brother  and  his  wife  had  separated  for 
some  cause,  undisclosed  in  the  record,  and  that  his  wife  was 
living,  presumably  in  wedlock,  with  one  LaBarge,  and  that 
her  daughter,  the  prosecutrix,  was  also  a  member  of  LaBarge's 
family,  he  assuming  the  relation  of  step-father  to  her. 

The  evidence  tended  to  show  that  the  alleged  offence  was 
perpetrated  about  nineteen  months  before  any  information  of 
the  fact  was  given  by  the  prosecutrix  to  any  one.  After  the 
lapse  of  that  period,  the  evidence  tended  to  show  that  the  pros- 
ecutrix and  her  step-father,  LaBarge,  went  to  the  office  of  the 
prosecuting  attorney,  when,  after  consultation,  an  affidavit 
was  prepared  charging  the  appellant  with  the  offence,  and  con- 
currently with  the  commencement  of  the  criminal  proceeding, 
a  civil  suit  was  instituted  by  her  in  the  Benton  Circuit  Court 
for  damages,  LaBarge  being  named  as  her  next  friend. 

Aft«r  the  examination  before  the  justice,  the  grand  jury  of 
the  county  returned  an  indictment  against  the  appellant  for 
the  same  offence  which  was  charged  in  the  affidavit,  and  upon 
the  indictment  so  found  this  trial  was  had. 
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The  evidence  tended  to  show  that  upon  the  examination  of 
the  criminal  charge  had  before  the  justice  of  the  peace,  the 
prosecutrix  testified  that  the  offence  against  her  person  was 
perpetrated  by  the  appellant  on  the  10th  day  of  May,  1882, 
in  a  certain  field  in  which  he  was  plowing,  and  that  nothing 
was  said  or  claimed  by  her  at  that  examination  as  to  any  other 
similar  occurrence,  at  any  other  time  or  place. 

In  her  direct  examination  in  this  case,  she  abandoned  the 
alleged  occurrence  in  the  field,  saying  nothing  whatever  about 
it,  and  testified  that  the  abuse  of  her  person  occurred  on  a 
Sunday  in  May,  1882,  in  the  appellant's  bam,  she  having 
gone  thither  with  him  and  two  of  l\is  children,  one  of  whom, 
a  girl,  was  near  her  own  age,  to  assist  in  watering  the  horses. 

Having  thus  apparently  changed  her  base,  as  to  the  place 
where  the  alleged  offence  was  perpetrated,  the  appellant's  coun- 
sel sought  to  develop  the  theory  that  the  change  was  induced 
by  the  feet  that  a  full  view  of  the  field  in  which  she  first  tes- 
tified the  act  occurred  was  commanded  by  the  appellant's  and 
also  by  a  neighbor's  house,  and  also  by  the  fact  that  it  could 
be  made  to  appear  that  the  appellant's  hired  man  had  plowed 
the  field  in  the  May  referred  to,  and  that  the  appellant  had 
not  plowed  in  that  field  at  all  at  the  time  first  laid. 

The  appellant,  by  his  counsel,  also  undertook  in  the  cross- 
examination  of  the  prosecutrix  to  develop  the  theory  that  the 
relations  between  her  and  herstep-fetherwereof  an  improper 
eharacter;  that  they  were  depraved  in  their  conversation  and 
conduct  with  each  other,  and  that  both  the  criminal  and  civil 
prosecutions  were  the  result  of  a  conspiracy  between  the  two 
to  extort  money  from  the  appellant. 

As  tending  to  support  that  theory,  the  prosecuting  witness 
was  asked  on  cross-examination  whether  she  had  not,  on  an 
occasion  when  absent  from  home  with  her  step- father,  occupied 
the  same  bunk  with  him ;  and  whether  or  not  she  had  not 
told  persons,  whose  names  were  given,  that  her  step-father 
had  told  her  about  matters  relating  to  the  begetting  of  chil- 
dren and  commerce  between  the  sexes,  and  other  matters,  which 
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indicated,  if  true,  an  utterly  debased  and  depraved  condition 
of  mind  in  both.  She  was  also  asked  questions  tending  to 
show,  or  implying,  that  she  had  been  led  to  expect  a  pecuniary 
advantage  on  account  of  the  several  prosecutions  commenced 
against  the  appellant,  and  implying  that  she  had  been  induced 
to  commence  the  prosecutions  by  her  step-fiither,  in  the  hope 
or  expectation  of  some  such  benefit. 

These  questions,  and  all  others  of  like  character,  were,  upon 
objection  by  the  State,  held  to  be  improper,  and  these  rulings 
of  the  court  are  complained  of  as  erroneous. 

The  extent  to  which  a  cross-examination  may  be  carried,  in 
the  direction  indicated  by^the  questions,  is  ordinarily  a  mat- 
ter resting  in  the  sound  discretion  of  the  nisi  priua  court. 

The  rule  that  specific  acts  of  immorality  or  misconduct  of 
a  witness  can  not  be  proved  for  the  purpose  of  discrediting 
him,  is  well  settled  and  is  not  to  be  infringed  upon,  but  that 
rule  is  not  involved  in  the  question  under  consideration.  The 
question  here  is  as  to  the  extent  to  which  a  cross-examination 
of  a  witness  may  go,  when  the  object  of  it  is  to  impair  his 
credibility  by  questions  tending  to  show  the  motives  or  in- 
terest under  which  his  testimony  is  given,  or  that  he  is  de- 
praved in  character,,  or  that  his  habits  and  antecedents  are 
immoral  and  infamous.  These  are  ordinarily  collateral  to 
the  main  inquiry,  and  can  not  become  the  subjects  of  inde- 
pendent proof  from  other  witnesses,  except  in  the  manner 
provided  by  statute. 

It  is  proper  within  the  bounds  of  propriety,  to  be  con- 
trolled by  the  trial  court,  that  the  character  and  antecedents 
of  a  witness  may  be  subjected  to  a  test  on  cross-examination, 
and  that  questions  which  go  to  exhibit  his  motives  and  in- 
terest as  a  witness,  as  well  as  those  tending  to  show  his  char- 
acter and  antecedents,  should  be  allowed.  Wharton  Ev.^ 
sections  544,  545 ;  Johnson  v.  Wiley ,  74  Ind.  233 ;  Wilbur  v. 
Flood,  16  Mich.  40;  Commonwealth  v.  Bonner,  97  Mass.  587. 

The  appellant  also  sought  to  introduce  evidence  tending 
to  prove  the  situation  of  the  field  in  which  the  prosecutrix^ 
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on  her  first  examination,  testified  that  the  offence  was  perpe- 
trated, and  that  his  hired  man  had  plowed  the  field,  with  a 
view  of  presenting  the  theory  to  the  jury  that  the  change  in 
the  locus  of  the  crime  was  induced  by  the  fiict  that  she  would 
be  confronted  with  evidence  tending  to  show  the  improba- 
bility of  its  haying  been  committed  there  at  all.  This  evi- 
dence was  also  excluded,  and  we  think  improperly. 

It  was  the  clear  right  of  the  appellant,  having  shown  that 
the  prosecutrix  at  first  laid  the  injury  as  having  occurred  in 
the  field,  to  show  that  a  view  of  the  field  was  so  commanded 
by  his  own  and  neighboring  houses  as  to  render  it  highly  im- 
probable that  the  offence  could  have  been  committed  there, 
and  also  to  show  that  his  hired  man  had  plowed  the  field,  and 
that  he  had  not  plowed  it,  as  these  facts  would  have  tended 
to  show  a  motive  for  making  the  change  in  her  testimony. 

A  bill  of  exceptions  in  the  record  shows  that  during  his 
closing  address  to  the  jury,  the  prosecuting  attorney,  in  speak- 
ing of  the  accused,  who  had  testified  in  his  own  behalf,  used 
the  following  language :  "  Luke  Bessette  has  a  bad  looking 
face;  I  ask  you  to  just  look  at  his  face;  you  have  a  right  to 
look  at  his  face,  and  I  have  the  right  to  ask  you  to  look  at 
his  fece,  and  as  prosecuting  attorney  I  have  a  right  to  com- 
ment upon  it ;  if  his  face  does  not  show  him  to  be  a  bad  man^ 
then  I  am  not  a  good  judge  of  the  human  countenance." 

To  these  remarks  the  appellant's  counsel  objected,  and  pro- 
tested that  they  were  improper.  So  far  as  the  bill  of  excep- 
tions shows,  no  notice  was  taken  of  the  objection  and  protest 
of  counsel  by  the  court.  After  other  remarks  by  the  prose- 
cutor, which  are  set  out  in  the  bill  of  exceptions  and  which 
were  objected  to,  the  bill  contains  the  following,  as  part  of 
the  prosecutor's  speech  to  the  jury :  "  The  defendant's  attor- 
neys have  endeavored  to  humbug  you  into  the  belief  that 
this  case  was  set  on  foot  for  money ;  that  this  is  a  blackmail- 
ing scheme.  The  defence  has  already  succeeded,  perhaps,  in 
making  a  young  man  on  the  jury  believe  that  this  is  a  black- 
mailing scheme.     I  think  I  know  who  he  is,  and  I  think  he 
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has  become  greatly  impressed  with  that  theory.'*  The  bill 
of  exceptions  continues  as  follows :  "  To  which  language,  and 
to  alluding  to  any  one  of  the  jurors,  the  defendant  at  the 
time  attempted  to  object,  but  the  court  having  intimated  that 
there  should  be  no  more  interruptions  by  counsel,  the  objection 
was  not  noticed  either  by  the  court  or  prosecuting  attorney/' 

The  remarks  indulged  in  by  the  prosecuting  attorney,  hav- 
ing reference  to  the  personal  appearance  of  the  accused,  not 
as  a  witness,  nor  on  account  of  his  manner  and  bearing  as 
such,  but  relating  to  his  personal  appearance  as  an  accused 
person  before  the  bar  of  the  court,  can  not  be  justified. 

The  personal  allusion  made  to  the  probable  state  of  mind 
of  one  of  the  jurors  was  yet  more  reprehensible.  To  be  thus 
singled  out  from  his  fellow  jurors,  and  put  under  surveillance, 
was  well  calculated  to  impair  the  independence  of  mind  and 
judgment  which  it  was  the  right  and  duty  of  the  juror  to 
maintain,  until  convinced  by  the  evidence  and  the  fair  and  le- 
gitimate argument  of  counsel. 

It  is  the  duty  of  the  nisi  priua  court  to  control  and  direct 
the  argument  of  counsel  in  the  interest  of  justice,  and  when 
the  prosecutor  unconsciously,  or,  perhaps,  from  w^ant  of  ex- 
perience, went  so  far  outside  of  the  circle  of  fair  debate  as  to 
attempt  to  degrade  and  humiliate  the  defendant,  by  arraign- 
ing him  for  his  personal  appearance  and  characteristics  while 
he  was  by  the  compulsion  of  the  court  at  its  bar,  it  was  the 
duty  of  the  court  to  interfere  for  his  protection. 

Manifestly,  this  court  can  lay  down  no  rule  on  the  subject, 
and  it  will  not  in  any  case  be  presumed  that  the  discretion 
committed  to  the  trial  court  has  been  abused ;  yet,  when  it  ap- 
pears that  harm  may  have  come  to  a  party  by  reason  of  a 
probable  mistake  on  the  part  of  the  court  in  failing  to  act  at 
all,  when  its  intervention  was  necessary,  as  seems  to  have  been 
the  case  here,  this  court  will  not  hesitate  to  reverse. 

It  may  sometimes  happen,  as  for  aught  we  know  was  the 
case  in  this  instance,  that  in  his  zeal  to  do  his  duty  the  bounds 
of  propriety  may  be  unwittingly  overstepped  by  an  inexpe- 
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rienced  prosecutor,  and  while  it  would  be  a  most  ungracious 
task  for  this  court  to  say  anything  which  would  in  any  degree 
suppress  the  highest  enthusiasm  of  forensic  effort  in  behalf 
of  the  State,  or  in  any  case  at  the  bar,  it  should  be  remem- 
bered that  feir,  open  debate,  rather  than  a  resort  to  question- 
able expedients,  will  best  subserve  the  ends  of  justice. 

To  arrive  at  the  exact  truth  and  justice  of  the  case  accord- 
ing to  the  fectB  and  the  law  should  be  the  aim  of  all  forensu; 
strife,  and  to  this  end  the  utmost  power  of  logical  reasoning 
and  deduction  or  proper  illustration  may  be  employed.  To 
master  and  put  them  under  contribution  are  the  marks  of  the 
accomplished  advocate. 

It  is  not  without  regret  that  the  court  feels  obliged  to  say 
this  much,  but  looking  at  the  whole  record  in  this  case,  and 
considering  that  a  conviction  of  the  appellant  was  had  on  the 
not  entirely  consistent  testimony  of  one  unsupported  witness, 
we  feel  constrained,  lest  injustice  may  have  been  done,  to  re- 
verse the  judgment,  not  so  much  upon  any  one,  as  upon  all 
the  questions  which  are  made  in  the  record,  taken  together. 

Judgment  reversed,  with  directions  to  the  clerk  to  make 
the  proper  order  upon  the  warden  of  the  prison. 

FUed  April  3, 1885. 


No.  11,542. 

Pauley  et  al.  v.  Cauthorn. 

BAXKBrPTCY. — A88ignee*8  Sale  of  Lands.^ Prior  Judgment  TAens. — Where  a 
sale  is  made  by  an  assignee  in  bankruptcy  subject  to  existing  liens,  and 
there  are  such  liens  antedating  the  filing  of  the  petition  in  bankruptcy, 
they  are  not  divested  by  the  assignee's  sale.  A  judgment  creates  a  lien 
on  the  land  of  the  debtor,  and  the  lien  is  such  that  neither  the  adjudi- 
cation in  bankruptcy  nor  the  assignee's  deed  will  divest  it  A  discharge 
releases  the  bankrupt  from  personal  liability  on  the  judgment,  but  does 
not  relieve  the  land  from  the  lien. 

^xniL— 'Judgment  LUn, — Enforcement  of  Invalid  Decree, — When  a  decree  is 
without  effect  as  against  a  judgment  creditor,  the  holder  of  the  decree 
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can  not  maintain  an  action  to  enforce  it,  but  his  remedy  is  to  bring  suit 
to  foreclose  the  equity  of  redemption  of  the  judgment  creditor. 
MoRTQAOE. — Foreclosure. — Parties, — The  general  rule  is  that  there  can  be 
no  valid  decree  of  foreclosure  unless  the  owners  of  the  mortgaged  prop- 
erty are  parties  to  the  foreclosure  suit.  The  remedy  of  the  mortgagee 
or  his  assignee  is  to  foreclose  the  equity  of  redemption  of  all  who  are 
interested  in  the  land  as  lien-holders  or  owners. 

From  the  Knox  Circuit  Court. 

O.  G,  Reily  and  W.  C,  Niblack,  for  appellants. 

H,  8.  Cauthom  and  /.  M.  Boyle,  for  appellee. 

Elliott,  J. — It  is  alleged  in  the  complaint  of  the  appel- 
lants that  they  are  husband  and  wife ;  that  on  the  26th  day  of 
November,  1875,  Ira  H.  Pauley  was  the  owner  of  a  lot  ia 
the  city  of  Vincennes,  and  on  that  day  conveyed  it  by  wav 
of  mortgage  to  William  Ross  to  secure  the  payment  of  $500, 
evidenced  by  a  promissory  note ;  that  this  mortgage  was  dulj^ 
recorded  on  the  26th  day  of  February,  1877;  that  on^the 
7th  day  of  November,  1875,  Edward  Weisert  recovered  a 
judgment  against  Pauley  for  $633.31  and  costs ;  on  the  24th 
day  of  August,  1878,  Pauley  filed  a  petition  in  the  United 
States  District  Court  praying  that  he  might  be  adjudged  a 
bankrupt ;  that  such  proceedings  were  had  as  resulted  in  an 
adjudication  that  he  was  a  bankrupt ;  that  on  the  28th  day 
of  November,  1878,  he  secured  a  discharge  in  bankruptcy; 
that  while  the  bankruptcy  proceedings  were  pending,  the  lot 
was  conveyed  by  the  register  to  James  L.  Weems,  the  as- 
signee in  bankruptcy ;  that  the  assignee,  pursuant  to  an  order 
of  the  court,  sold  and  conveyed  the  lot  to  Charles  G.  McCord 
on  the  8th  day  of  May,  1880,  subject  to  the  Hens  thereon ; 
that  on  the  10th  day  of  December,  1881,  William  Ross  com- 
menced a  suit  to  foreclose  his  mortgage,  but  made  no  other 
persons  parties  except  the  appellants,  obtained  a  decree  of 
foreclosure,  on  which  sale  was  made  to  Charles  G.  McCord 
and  John  T.  Bayard  for  $367.48 ;  that  by  agreement  between 
McCord  and  Bayard  of  the  one  part,  and  Ira  H.  Pauley,  who 
acted  for  himself  and  his  wife,  of  the  other  part.  Bayard  and 
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McCord  undertook  to  convey  all  of  their  interest  in  the 
property  to  Pauley;  that  pursuant  to  that  agreement  they 
did  convey  it  to  him ;  that  as  a  part  of  the  agreement  Ross 
and  Bayard  and  McCord  made  a  sale  and  assignment  of  the 
decree  to  Pauley ;  that  the  assignment  was  evidenced  by  the 
following  writing:  ** Received  of  Ira  H.  Pauley  four  hun- 
dred dollars  in  full  of  all  claims  which  either  of  us  have 
against  the  real  estate  herein  described,  and  we  each  of  us, 
in  consideration  of  the  said  sum,  forever  relinquish,  release 
and  forever  quitclaim  any  and  all  interest  which  any  of 
us  may  have  in  the  real  estate  described  in  said  decree,  and 
hereby  direct  the  sheriff  to  return  the  same  satisfied ; "  and 
that  the  decree  was  returned  satisfied.  It  is  also  alleged  that 
on  the  9th  day  of  September,  1882,  Weiscrt  by  his  attorney, 
the  appellee,  sued  out  an  execution  upon  his  judgment;  that 
the  sheriff  levied  it  on  the  lot  in  controversy,  sold  it  to  the 
appellee,  and  issued  to  him  a  certificate  of  sale.  The  com- 
plaint prays  that  the  cloud  upon  appellant's  title  created  by 
the  sale  on  Weisert's  judgment  may  be  removed,  and  that  a 
decree  of  foreclosure  issue  in  favor  of  the  appellant. 

Where  a  sale  is  made  by  an  assignee  in  bankruptcy  sub- 
ject to  existing  liens,  and  there  are  such  liens  antedating  the 
filing  of  the  petition  in  bankruptcy,  they  are  not  divested  by 
the  assignee's  sale.  Swope  v.  Arnold,  5  Nat.  B.  R.  148 ;  Jfar- 
shall  V.  Knox,  8  Nat.  B.  R.  97 ;  Catlin  v.  Hoffman,  9  Nat.  B. 
R.  342;  Clark  v.  Iselin,  11  Nat.  B.  R.  337;  Wilscm  v.  City 
Bank,  9  Nat.  B.  R.  97;  In  re  Gold  Mountain  Mining  Co.,  15 
Nat.  B.  R.  545 ;  Haughton  v.  Eaatis,  5  Law  Rep.  505. 

A  judgment  creates  a  lien  on  the  land  of  the  debtor,  and 
the  lien  is  such  as  neither  the  adjudication  in  bankruptcy  nor 
the  assignee's  deed  will  divest.  The  discharge  in  bankruptcy 
released  the  bankrupt  from  personal  liability  on  the  judgment, 
but  it  did  not  relieve  the  land  from  the  lien.  Woodbury  v. 
Perkins,  5  Cush.  86  ;  S.  C,  51  Am.  Dec.  51 ;  Buckingham  v. 
McLean,  13  How.  150 ;  Downer  v.  BrackeU,  21  Vt.  599 ;  In  re 
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Jaycox,  8  Nat.  B.  R.  241 ;  Truitt  v.  TruiU,  38  Ind.  16 ;  Fierce 
V.  Wilcox,  40  Ind.  70. 

It  results  from  these  settled  principles  that  Weisert's  lien 
was  not  divested  by  any  of  the  proceedings  in  bankruptcy, 
and  it  must  also  follow  that  the  appellants  can  not  prevail 
against  the  rights  flowing  from  the  lien  of  that  judgment  un- 
less their  rights  acquired  through  McCord,  Bayard  and  Ross 
are  of  such  a  character  and  so  asserted  as  to  nullify  the  sale 
to  the  appellee. 

The  lien  of  Weisert's  judgment  was  not  divested,  although 
the  discharge  in  bankruptcy  released  the  judgment  debtor 
from  all  personal  liability.  This  lien  continued  from  its  in- 
ception to  bind  the  property,  although  the  personal  liability 
of  the  debtor  was  extinguished  by  the  discharge.  At  the  time 
the  foreclosure  suit  was  instituted  by  Ross,  the  judgment  cred- 
itor had  a  lien,  and,  like  all  lien-holders,  an  equity  of  redemp- 
tion in  the  land.  This  equity  of  redemption  could  only  be 
barred  by  a  suit  to  which  he  was  a  party.  He  was  not  a  party 
to  the  suit  brought  by  Ross,  and,  consequently,  his  rights 
were  not  affected  by  it.  The  rights  of  Weisert  were  not  di- 
vested by  the  bankruptcy  proceedings  nor  barred  by  the  de- 
cree of  foreclosure.  There  was,  therefore,  nothing  to  prevent 
him  from  selling  the  land  upon  his  judgment. 

We  need  not  inquire  what  the  United  States  court  might 
have  ordered,  for  we  know  that  the  law  protected  the  lien, 
and  are  informed  by  the  record  that  the  assignee  was  ordered 
to  sell  subject  to  the  lien,  and  we  must  conclude  that  the  lien 
on  the  land  owned  by  the  debtor  when  the  petition  in  bank- 
ruptcy was  filed  continued  unimpaired. 

The  appellants  may  have  acquired  some  interest  in  the  land, 
and  may,  perhaps,  have  acquired  a  right  to  enforce  the  mort- 
gage lien,  but,  however  this  may  be,  they  did  not  obtain  a 
decree  of  foreclosure  which  they  could  enforce  against  the  Hen 
of  Weisert's  judgment.  The  owners  of  the  land  were  not 
parties  to  the  suit,  and  the  general  rule  undoubtedly  is  that 
there  can  be  no  valid  decree  of  foreclosure  unless  the  owners 
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of  the  mortgaged  property  are  parties  to  the  foreclosure  suit. 
Petryy,  Am&rosher,  100  Ind.  510;  Curtia  v.  Gooding ^  99  Ind. 
45.  It  is  quite  clear  that  the  decree  was  of  no  force  against 
Weisert,  for  he  was  not  a  party  to  the  suit,  and  if  the  de- 
cree was  without  force  as  to  him,  it  is  not  possible  to  enforce 
it  in  the  method  here  adopted.  The  result  is,  that  conceding 
that  the  appellants  could  and  did  acquire  an  interest  in  the 
land,  and  still  further  conceding  that  they  acquired  the  mort- 
gage by  an  equitable  assignment,  yet  their  contention  can  not 
prevail,  for  what  they  demand  is  the  enforcement  of  the  de- 
cree, and  as  the  decree  was  without  validity,  it  can  not  be 
enforced.  If  the  appellants  have  a  senior  right,  their  remedy 
is  not  the  one  they  have  chosen.  The  only  remedy  open  to 
them,  even  if  they  are  the  owners  of  the  mortgage,  is  to  bring 
a  suit  to  foreclose  the  equity  of  redemption  of  those  inter- 
ested in  the  land  as  lien-holders  or  owners.  Ourtia  v.  Good- 
ing, supra ;  Shirk  v.  Andrews,  92  Ind.  509. 

The  purchase  from  the  assignee  in  bankruptcy  gave  the 
grantors  of  the  appellants  title  to  the  land,  but  it  was  a  title 
subordinate  to  the  lien  created  by  Weisert^s  judgment.  As^ 
that  Hen  is  senior  to  the  title  so  acquired,  the  only  method  by 
which  that  lien  can  be  rendered  ineffective  is  by  a  suit  to  com- 
pel the  judgment  creditor  to  redeem  from  the  mortgage  con- 
stituting the  senior  lien. 

Judgment  affirmed. 

FUed  March  10, 1885. 


No.  12,070. 

Barnett  v.  Feary. 


Landlord  aot)  Tenaitt.— iAwe.— JSJkcrton  of  Tenant  as  to  Longer  Term, — 
Remuion. — Where  a  tenant',  who  is  in  possession  of  farm  premises  un- 
der a  lease  for  one  year,  with  the  privilege  of  three,  prior  to  the  ex- 
piration of  the  year  notifies  the  lessor  that  he  has  rented  another  farm, 
and  will  at  once  vacate  the  premises  held  under  such  lease,  and  there- 
upon the  former  arrangement  is  mutually  rescinded,  such  tenant  thereby 


101 

95> 

1S6 

19b' 

hot 

9»1 

\m 

278| 

101 

95 

168 

476 

96  SUPREME  COURT  OF  INDIANA, 

Barnett  v,  Feary. 

elects  not  to  hold  such  premises  longer  than  one  year,  and  the  tenancy 
is  terminated  at  that  time. 

Same. — Occupancy, — 2^^otiee. — In  such  case,  the  mere  occupancy  of  the  land 
at  and  after  the  expiration  of  the  year  can  not  be  deemed  an  election 
to  hold  it  for  three  years,  in  the  face  of  an  express  notification  of  a  dif- 
fei^nt  election,  and  after  the  opposite  party  has  acted  upon  the  same  by 
leasing  the  land  to  other  parties. 

Beal  Estate. — Adion  to  Recover.^ Landlord  and  Tenant, — Damages. — J5W- 
dence, — Where  a  tenant  unlawfully  detains  possession  of  farm  land 
during  the  season  for  sowing  wheat,  and  so  prevents  the  owner  from 
using  it  for  a  wheat  crop,  in  an  action  by  the  latter  for  possession  and 
damages,  evideqce  that  the  land  is  better  adapted  to  wheat  than  com 
is  admissible. 

Same.— iZeirf.— In  such  case,  evidence  as  to  the  rental  value  of  the  house 
situate  upon  the  land,  per  month,  during  the  time  of  the  detention,  is 
admissible. 

Same. — Pro(^  of  Value  of  Land, — Proof  of  the  value  of  the  land,  in  such 
case,  during  the  time  of  its  detention,  is  not  necessary  in  order  to  en- 
title the  plaintiff  to  recover. 

'WiTtfESS. -Credibilily. ^Cross-Examination, — Any  fact  tending  to  impair 
the  credibility  of  a  witness,  by  showing  his  interest  or  bias,  may  be 
elicited  on  cross-examination. 

Instructions.— //arm/ess  Eiror, — Practice. — There  is  no  available  error  in 
a  refusal  to  give  an  instruction  to  the  jury  which  is  predicated  upon  a 
fact  which  their  answers  to  interrogatories  show  does  not  exist. 

Pleading. — Congtruetion, — In  construing  a  pleading  with  reference  to  an 
allegation  of  fact,  all  its  averments  relating  thereto  will  be  considered. 

Practice.— JRcadin^. — Harmless  Error. — An  error  in  overruling  a  demur- 
rer to  one  paragraph  of  complaint  will  not  reverse  the  judgment  where 
it  affirmatively  appears  that  the  finding  was  upon  another  paragraph. 

From  the  Shelby  Circuit  Court. 

E.  P.  Ferris,  W.  W.  Spencer,  J.  S.  Ferris  and  A.  Akers,  for 
appellant. 

-El  K.  Adams  and  L.  J,  Hackney,  for  appellee. 

Best,  C. — The  appellee  brought  this  action  against  the  ap- 
pellant to  recover  possession  of  the  land  in  the  complaint 
described,  with  damages  for  its  detention  and  for  waste  al- 
leged to  have  been  committed  thereon. 

The  complaint  consisted  of  two  paragraphs,  to  each  of 
which  a  demurrer,  for  the  want  of  facts,  was  overruled,  and 
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an  answer  in  denial  filed.  Trial,  verdict  and  judgment  for 
the  appellee.  A  motion  for  a  new  trial  was  overruled,  and 
this  ruling  and  the  ruling  upon  the  demurrer  to  the  second 
paragraph  of  the  complaint  are  urged  as  error. 

This  action  was  commenced  on  the  21  st  day  of  January, 
1884,  and  the  first  paragraph  of  the  complaint  alleged  that 
the  plaintiff  was  the  owner,  was  entitled  to  the  possession  of 
the  premises  in  question,  and  had  been  since  the  12th  day  of 
September,  1883;  that  since  that  lime  the  defendant  had  un- 
kwfiiUy  detained  the  premises,  committed  waste,  etc.,  thereon. 

The  second  paragraph  alleged  that  the  plaintiff,  on  the 
12th  day  of  September,  1882,  by  a  written  lease,  a  copy  of 
which  was  filed,  leased  the  premises  to  the  defendant  for  one 
year,  with  the  privilege  of  three ;  "  that  after  the  expiration 
of  said  year  the  defendant  agreed  with  the  plaintiff  that  he 
would  take  said  farm  for  another  year  under  said  contract, 
and  he  continued  in  possession  of  said  farm  by  virtue  of  that 
arrangement;  that  afterwards,  to  wit,  about  August  27th, 
1883,  he  notified  the  plaintiff  that  he  had  rented  another 
farm  and  would  at  once  vacate  her  farm,  whereupon  by  their 
agreement  then  made  they  mutually  rescinded  the  aforesaid 
arrangement  by  which  he  was  to  remain  on  said  fiirm  for 
another  year  as  her  tenant ; "  that  she  thereupon  rented  said 
&rm  to  two  other  persons,  but  that  the  defendant  refuses  to 
yield  possession  and  unlawfully  detains  the  same,  etc. 

The  appellant  insists  that  the  averment  in  the  second  para- 
graph of  the  complaint,  that  "  aft;er  the  expiration  of  said 
year,'^  etc.,  an  arrangement  was  made  to  keep  the  fisirm  a 
year  longer,  shows  that  he  remained  in  possession  under  the 
lease  for  more  than  one  year,  and  as  such  continued  posses- 
sion operated  as  an  election  to  hold  for  the  term  of  three 
years,  his  tenancy  had  not  expired  when  this  action  was  com- 
menced, and  therefore  this  paragraph  was  not  sufficient. 

If  the  averment  in  question  was  the  only  averment  fixing 
the  time  when  such  arrangement  was  made,  there  would  be 
Vol.  101.— 7 
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much  plausibility  in  the  appellant^s  position^  but  it  is  not. 
There  are  other  averments  in  the  pleading  that  must  be  con- 
sidered in  connection  with  this  one,  and,  when  thus  consid- 
ered, the  paragraph,  feirly  construed,  avers  that  such  arrange- 
ment occurred  prior  to  the  expiration  of  the  first  year.  Such, 
an  arrangement  operated  as  an  election  not  to  hold  the  farm 
any  longer  than  a  year,  and  such  an  election  terminated  the 
tenancy  at  the  expiration  of  the  year.  The  mere  occupancy 
of  the  land  at  and  after  the  expiration  of  the  year  can  not  be 
deemed  an  election  to  hold  it  for  three  years,  in  the  fitce  of 
an  express  notification  of  a  different  election,  and  after  the 
opposite  party  had  acted  upon  such  notification  by  leasing 
the  land  to  other  parties. 

If,  however,  we  are  mistaken  as  to  the  construction  of  this 
pleading,  and  the  same  is  insufficient,  the  error  in  overruling 
the  demurrer  can  not  reverse  the  judgment.  The  jury,  in  an- 
swer to  an  interrogatory,  found  that  the  parties  in  August, 
1883,  rescinded  the  contract  made  by  them  as  to  the  posses- 
sion of  the  land  aft^r  the  first  year,  and  as  the  finding  of  this 
fact  supports  the  first  paragraph  of  the  complaint,  if  the  sec- 
ond is  unlike  it,  we  think  it  may  be  said  that  it  affirmatively 
appears  that  the  finding  was  upon  the  first  paragraph  of  the 
complaint.  In  such  case  an  error  committed  in  overruling  a 
demurrer  to  some  other  paragraph  of  the  complaint  will  not 
work  a  reversal  of  the  judgment.  Blasingame  v.  Blasingame^ 
24  Ind.  86 ;  Stanton  v.  Slate,  ex  rd.,  82  Ind.  463. 

The  motion  for  a  new  trial  embraced  several  reasons.  These 
will  be  noticed  in  the  order  of  their  discussion.  The  first  is 
that  the  verdict  was  not  sustained  by  the  evidence.  This  is 
based  upon  the  assumption  that  the  averment  in  the  second 
paragraph  of  the  complaint,  heretofore  mentioned,  amounts 
to  a  conclusive  admission  that  the  appellant's  possession  of 
the  premises  for  more  than  one  year  operated  as  an  election  to 
hold  them  for  the  period  of  three  years.  This  position  can 
not  be  maintained.  There  is  no  admission  in  such  paragraph, 
when  properly  construed,  as  we  think,  that  the  appellant's 
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term  continued  longer  than  one  year.  There  being  no  such 
admission,  the  evidence  showed  that  it  terminated  at  the  end 
of  the  year ;  indeed,  the  voluntary  surrender  of  the  posses- 
sion by  the  appellant  in  February,  1884,  seems  to  contradict 
his  position  upon  this  question.  The  evidence  fully  justified 
the  verdict  of  the  jury  upon  this  point. 

The  appellant  voluntarily  surrendered  the  possession  of  the 
ferm  before  the  trial,  and  no  judgment  was  rendered  for  its 
recovery,  but  a  judgment  of  $75  for  its  detention  from  the 
expiration  of  the  year  till  the  14th  day  of  February,  1884, 
when  the  possession  was  surrendered,  was  rendered.  The  de- 
tention of  the  farm  during  this  time  prevented  the  appellee 
irom  using  it  for  a  wheat  crop,  and  she  called  witnesses  to 
prove  that  the  farm  was  better  adapted  to  a  wheat  than  a  corn 
crop.  This  was  proper.  The  jury  might  properly  consider 
SQch  &ct  in  estimating  the  damages. 

The  evidence  oflTered  to  show  the  rental  value  of  the  house 
per  month  during  the  time  of  the  detention  was  also  prop- 
erly submitted  to  the  jury. 

The  appellant's  son,  a  young  man  twenty-one  years  of  age, 
who  was  still  living  with  his  father,  was  called  by  him  and 
testified  in  his  behalf.  Upon  cross-examination  the  appellee 
asked  him  if  he  did  not  have  the  custody  of,  and  was  not 
assuming  to  own,  all  or  nearly  all  the  personal  property 
owned  by  his  father  at  the  commencement  of  the  suit.  This 
was  proper.  Any  fact  tending  to  impair  the  credibility  of 
the  witness  by  showing  his  interest  or  his  bias  may  be  elicited 
on  cross-examination.     1  Wharton  Ev.,  section  567. 

The  objections  taken  to  the  third,  seventh  and  eighth  in- 
structions raise  the  same  questions  that  have  already  been 
decided  against  the  appellant  and  we  will  not  notice  them 
more  particularly. 

The  court  refused  to  give  the  first  instruction  asked  by  the 
appellant.  This  was  right.  The  instruction,  among  other 
things,  stated  that,  in  order  to  recover,  "  the  plaintiff  must 
prove  by  a  fair  preponderance  of  the  evidence  that  she  is  en- 


100  SUPREME  COURT  OF  INDIANA, 

Hays  et  al.  v.  Wilstach. 

liUed  to  the  jjossession  of  the  real  estate  and  the  value  of 
the  same  while  it  was  unlawfully  detained.^'  This  was  wrong. 
Proof  of  the  value  of  the  land  during  the  time  of  its  deten- 
tion was  not  necessary  in  order  to  entitle  the  appellee  to  re- 
cover possession^  and  therefore  this  instruction  was  prop- 
erly refused. 

The  appellant  asked  the  court  to  instruct  the  jury,  that  if 
they  found  that  he  continued  in  possession  of  the  premises  in 
dispute  until  the  commencement  of  the  suit,  with  the  appel- 
lee's consent,  such  possession  was  not  unlawful.  The  jury 
found  in  answer  to  an  interrogatory,  that  the  appellant's 
possession  was  not  with  the  appellee's  consent,  and  therefore, 
S3  the  fact  upon  which  the  instruction  was  predicated  did  not 
exist,  no  available  error  was  committed  in  refusing  to  give 
the  instruction.     Kuhns  v.  Gates,  92  Ind.  66. 

This  disposes  of  all  the  questions  in  the  record,  and  as  no 
error  appears  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 

Filed  Feb.  IS,  1885 ;  petition  for  a  rehearing  overruled  June  10,  1886. 


No.  11,983. 

Hays  et  al.  v.  Wilstach. 

Appeal  Boin>. — Liability  of  Obligors. — Rent  of  Land  Pending  Appeal  in  Ac' 
turn  for  Pbaaesgion, — The  obligors  upon  an  appeal  bond,  given  by  the 
defendant  on  appeal  to  the  Supreme  Court  from  a  judgment  for  the 
possession  of  real  estate,  are  liable  for  the  amount  of  the  money  judg- 
ment, and  for  the  rental  value  of  the  real  estate  pending  the  appeal. 

'Same. — Stay  of  Proceedings. — Consideratum. — The  legal  effect  of  an  appeal 
bond,  given  by  a  defendant  on  appeal  to  the  Supreme  Court  from  a 
judgment  against  him  for  possession  of  real  estate,  is  to  stay  proceed- 
ings upon  snch  judgment,  which  is  a  sufficient  consideration  to  bind  the 
•obligors. 

From  the  Tippecanoe  Superior  Court. 
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8.  A.  Hufj  R.  P.  DavidsoUf  J.  C.  Davidson  and  W.  F.  Hays^ 
for  appellants. 

A.  W.  Reynolds,  E.  B.  Sellers,  A.  W.  Caldwell  and  J.  L^ 
Caldwelly  for  appellee. 

ZoLLABS,  C.  J. — In  1878,  appellee  instituted  an  action: 
against  appellant  Hays  for  the  recovery  of  the  possession 
of  real  estate,  and  for  damages  for  the  detention  thereof! 
Pending  the  suit,  a  receiver  was  appointed  to  take  charge  of 
all  the  real  estate  in  controversy,  except  thirty  acres,  the  pos- 
session of  which  appellant  Hays  retained.  Upon  the  final 
hearing,  judgment  was  rendered  against  Hays,  in  fitvor  of  ap- 
pellee, for  the  possession  of  all  the  real  estate,  and  for  $175- 
for  the  detention  thereof.  By  the  same  judgment,  the  re- 
ceivership was  continued  as  to  all  the  real  estate,  except  the 
thirty  acres,  pending  the  appeal  to  the  Supreme  Court.  From 
this  judgment  Hays  at  once  appealed  to  this  court,  and  filed 
an  appeal  bond,  which  was  approved  by  the  court.  The 
judgment  was  finally  affirmed  by  this  court  in  1882.  Hays^ 
V.  WUstachy  82  Ind.  13.  Pending  the  appeal.  Hays  re- 
mained in  the  possession  of  the  thirty  acres,  undisturbed  by 
any  execution  or  writ  of  ejectment. 

The  present  action  is  upon  that  appeal  bond.  The  court 
below  found  the  facts  specially,  and  rendered  judgment  against 
appellants,  as  the  principal  and  sureties  upon  the  bond,  for 
the  amount  of  the  money  judgment  in  the  former  action,  and 
for  the  rental  value  of  the  thirty  acres  pending  the  former 
appeal.  From  this  judgment  appellants  prosecute  the  pres- 
ent appeal.  They  ask  a  reversal  of  the  judgment  upon  two 
grounds:  First.  That  the  court  below  erred  in  charging^ 
them,  as  bondsmen,  with  the  rental  value  of  the  thirty  acres 
pending  the  appeal;  and.  Second.  That  although  the  judg- 
ment in  the  former  suit  was  for  the  possession  of  the  whole 
of  the  real  estate,  yet,  as  all  of  it,  except  the  thirty  acres,, 
was  left  in  the  possession  of  the  receiver,  no  writ  of  eject-- 
ment  could  have  issued,  and  hence  the  bond  did  not  stay  pro- 
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ceedings  upon  the  judgment,  and  was,  therefore,  without 
consideration. 

The  first  of  these  grounds  presents  the  identical  question 
examined  and  decided  adversely  to  the  position  of  appellants 
in  the  recent  case  of  Opp  v.  TenEyck,  99  Ind.  345. 

Conceding,  without  deciding,  that  pending  the  appeal,  ap- 
pellee might  not  have  been  entitled  to  a  writ  for  the  posses- 
sion of  the  real  estate  left  in  the  possession  of  the  receiver, 
yet  we  know  of  no  reason  why,  in  the  absence  of  an  appeal 
bond,  a  writ  might  not  have  been  issued  upon  the  judgment 
and  executed  as  to  the  thirty  acres  in  the  possession  of  Hays 
and  the  a{>pellee  put  into  the  possession  of  it.  As  a  matter 
of  fact,  proceedings  upon  the  judgment  were  stayed  by  the 
filing  of  the  appeal  bond,  and  such,  we  think,  without  doubt, 
was  the  legjd  effect  of  the  bond.  The  bond,  therefore,  was 
not  without  consideration. 

As  neither  of  the  grounds  urged  for  a  reversal  is  tenable 
the  judgment  is  affirmed  with  costs. 

Filed  March  31, 1885 ;  petition  for  a  rehearing  overruled  June  17, 1885. 
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No.  11,181. 

Dodge  v.  Kinzy  et  ux. 

Husband  and  WTFE.^Morlgage  </  Land  Held  hy  Entireties. —  TTt/e**  Con* 
trad  (/  Surehfshijk^Oontiruaum  0/  Sfaiuie,— Where  land  is  held  by  hus- 
band and  wife  as  tenants  by  entireties,  and  where,  since  September 
19th,  1881,  the  date  of  the  taking  effect  of  section  6119,  R.  S.  1881,  the 
husband  and  wife  executed  a  mortgage  on  such  land  to  secure  the  pay- 
ment of  an  individual  debt  of  the  husband,  such  mortgage,  as  to  the 
wife,  is  a  contract  of  suretyship,  which  she  can  not,  under  said  section, 
enter  into,  and  it  is  void  both  as  to  her  and  her  husband. 

From  the  Elkhart  Circuit  Court. 

H.  a  Dodge,  0.  Z.  Hubbell,  T.  A.  Hendricks,  C.  Baker,  0.  B. 
Hard,  A.  W.  Hendricks,  A.  Baker  and  E.  Daniels,  for  appellant. 
J.  M.  Vanfled,  for  appellees. 
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HowK,  J. — This  suit  was  brought  by  the  appellant  to  fore- 
dose  a  certain  mortgage,  alleged  to  have  been  executed  by 
the  appellees  to  one  Abram  Upp,  on  February  23d,  1882,  on 
certain  real  estate,  particularly  described,  in  the  city  and 
county  of  Elkhart,  and  to  collect  the  debt  claimed  to  have 
been  secured  by  such  mortgage.  The  appellees  jointly,  and 
each  of  them  separately,  demurred  to  the  complaint  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Before  the  court  made  any  ruling  upon  either 
of  these  demurrers,  the  appellees  jointly  filed  their  cross  com- 
plaint against  the  appellant,  wherein  they  asked  that  the  mort- 
gage, described  in  appellant's  complaint,  might  be  cancelled 
of  record^  and  that  their  title  to  the  mortgaged  real  estate 
might  be  quieted.  To  this  cross  complaint  the  appellant's 
demurrer,  for  the  want  of  sufficient  facts  therein  to  consti- 
tute a  cause  of  action,  was  overruled  by  the  court,  and,  at  the 
same  time,  the  court  sustained  the  appellees'  demurrers  to  the 
appellant's  complaint.  Exceptions  were  saved  by  the  appel- 
lant to  each  of  the  court's  rulings  adverse  to  him,  and  declin- 
ing to  amend  his  complaint  or  answer  the  cross  complaint, 
the  court  rendered  judgment  against  him,  in  appellees'  favor, 
in  accordance  with  the  prayer  of  their  cross  complaint. 

The  facts  of  this  case,  as  stated  in  the  complaint  and  cross 
complaint,  were  substantially  as  follows :  The  real  estate  de- 
scribed in  the  mortgage,  which  the  appellant  sought  to  fore- 
close in  this  action,  was  conveyed  on  the  27th  day  of  July, 
1878,  to  the  appellees,  then  and  ever  since  husband  and  wife, 
by  a  deed  regular  in  form,  wherein  they  were  designated  as 
the  grantees  by  the  following  description,  namely :  "  To  John 
S.  Kinzy  and  Elizabeth  A.  Kinzy,  husband  and  wife."  On 
the  23d  day  of  February,  1882,  the  appellee  John  8.  Kinzy 
borrowed  of  Abram  Upp  the  sum  of  $1,000,  and  gave  his 
note  therefor,  due  in  three  years  after  its  date,  and,  on  the 
same  day,  both  the  appellees,  John  S.  Kinzy  and  Elizabeth 
A.,  his  wife,  executed  the  mortgage  in  suit  upon  the  real  es- 
tate so  owned  and  held  by  the  mortgagors,  under  the  afore- 
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said  deed  of  July  27th,  1878.  Afterwards  John  S.  Kinzy 
became  insolvent,  and,  on  April  25th,  1882,  executed  a  chat- 
tel mortgage  to  said  Abram  Upp,  as  an  additional  security  for 
the  said  sum  of  $1,000,  previously  borrowed  of  said  Upp  by 
the  said  John  S.  Kinzy ;  and  it  was  then  agreed  between  him, 
Kinzy,  and  Upp,  that  the  said  sum  of  $1,000,  evidenced  by 
the  note  above  described,  should  at  once  become  due.  After- 
wards certain  other  creditors  of  John  S.  Kinzy  commenced 
suits  against  him,  and,  on  April  28th,  1882,  sued  out  orders 
of  attachment  in  such  suits,  which  became  and  were  liens  on 
the  goods  and  chattels  theretofore  mortgaged  as  aforesaid  by 
the  said  Kinzy  to  Abram  Upp,  as  such  additional  security  for 
the  money  so  borrowed  of  him  by  the  said  John  S.  Kinzy. 
On  his  own  application  Upp  was  made  a  party  to  such  suits 
in  attachment,  and  such  proceedings  were  thereafter  had 
therein  as  that  it  was  ordered  by  the  court  that  the  said  sum 
of  money,  so  borrowed  by  the  said  John  S.  Kinzy,  should  be 
repaid  to  Abram  Upp  out  of  the  proceeds  of  the  mortgaged 
goods  and  chattels  so  attached  as  aforesaid,  and  that  he,  Abram 
Upp,  should  thereupon  assign  his  real  estate  mortgage  to  the 
appellant,  Henry  C.  Dodge,  as  trustee  for  such  attaching  cred- 
itors of  John  S.  Kinzy,  all  of  which  was  done  accordingly. 
In  their  respective  suits  the  attaching  creditors  severally  re- 
covered personal  judgments  against  the  said  John  S.  Kinzy 
for  the  amount  of  his  debts,  due  them  respectively. 

It  might  be  said,  perhaps,  that  the  real  estate  mortgage 
was  only  an  incident  of  the  debt  of  John  S.  Kinzy  secured 
thereby,  and  that,  as  it  appeared  that  such  debt  was  fully  paid 
off  and  satisfied,  the  mortgage  was  functus  officio  and  extin- 
guished, and  nothing  passed  by  the  assignment  thereof  to  the 
appellant  as  trustee.  But  the  appellees'  counsel,  in  his  brief 
of  this  cause,  rests  the  defence  to  appellant's  action  upon  a 
single  point,  and,  therefore,  any  other  defence  which  might 
suggest  itself  or  be  suggested  will  be  regarded  as  expressly 
waived.  Counsel  says :  '*  I  make  no  question  about  the  right 
of  the  appellant  to  maintain  this  suit,  in  the  form  and  at  the 
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time  it  was  brought.     The  only  question  I  do  make  is  that 
the  mortgage  in  suit  was  and  is  void.^' 

This  is  the  question  we  will  briefly  consider  and  decide. 

It  will  be  seen,  from  our  statement  of  the  facts  of  this  case, 
that  the  land  described  in  the  mortgage  in  suit,  more  than 
three  years  prior  to  the  date  of  such  mortgage,  was  con- 
veyed to  the  appellees,  then  and  since  husband  and  wife,  by  a 
deed  regular  in  form,  wherein  they  were  thus  designated  as 
the  grantees,  to  wit :  "  To  John  S.  Kinzy  and  Elizabeth  A. 
Kinzy,  husband  and  wife.^*  Where  land  is  thus  conveyed  to 
husband  and  wife,  the  estate  taken  by  the  grantees  is  gov- 
erned by  the  common  law  rule,  which  has  never  been  changed 
by  any  statute  in  this  State,  but,  on  the  contrary,  is  expressly 
recognized  in  sections  2922  and  2923,  R.  S.  1881,  in  force 
since  May  6th,  1863.  The  rule  is  thus  stated  in  Davis  v. 
Clark,  26  Ind.  424 :  "At  common  law,  if  an  estate  is  granted,  . 
as  in  this  case,  to  a  man  and  his  wife,  they  are  neither  prop- 
erly joint  tenants,  nor  tenants  in  common,  for  husband  and 
wife  being  considered  one  person  in  law,  they  can  not  take 
the  estate  by  moieties,  both  are  seized  of  the  entirety  per 
tout  and  not  per  my.  Neither  can  dispose  of  any  part  of  the 
estate  without  the  assent  of  the  other,  but  the  whole  must 
remain  to  the  survivor."  Accordingly,  it  was  held  in  the  ca.se 
cited,  that  where  land  was  thus  conveyed  to  husband  and 
wife,  the  husband  did  not  take  an  estate  in  such  land  which 
he  could  convey  or  encumber  by  his  own  act  or  deed  without 
the  assent  of  the  wife,  or  which  could  be  subjected  to  sale  on 
an  execution  against  the  husband.  Such  has  been  the  uni- 
form line  of  decision  in  this  court  upon  the  question  under 
consideration.  Bevins  v.  Cline.y  21  Ind.  37 ;  Arnold  v.  Ar- 
ndd,  30  Ind.  305 ;  Chandler  v.  Cheney,  37  Ind.  391 ;  Jones 
v.  Chandlery  40  Ind.  688 ;  Anderson  v.  Tannehill,  42  Ind. 
141 ;  MeOcmnell  v.  MaHin,  52  Ind.  434 ;  Hulett  v.  Mow,  57 
Ind.  412;  S.  C,  26  Am.  R.  64;  Lash  v.  Lash,  58  Ind.  526; 
PatUm  V.  RanMn,  68  Ind.  245;  S.  C,  34  Am.  R.  254;  Ed- 
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wards  v.  BeaH,  75  Ind.  401 ;  Carver  v.  Smithy  90  Ind.  22;  S. 
C,  46  Am.  R.  210;  Morrison  v.  Seyboldy  92  Ind.  298. 

Certainly,  there  haa  never  been  an  express  repeal,  by  direct 
legislation,  of  the  common  law  rule  governing  the  convey- 
ances of  real  estate  to  husband  and  wife.  Repeals  by  impli- 
cation are  not  favored  in  law,  and  when  the  courts  hold  that 
any  statutory  provision  is  repealed  by  implication,  it  is 
done  because  the  legislative  intent  to  supersede  such  provi- 
sion is  clearly  manifested  in  the  subsequent  legislation.  So, 
also,  a  statute  in  derogation  of  the  common  law  must  be 
strictly  construed.  Water  Works  Cb.  v.  Burhhart,  41  Ind, 
364 ;  Onise  v.  Axtett,  50  Ind.  49,  58 ;  Haas  v.  Shaw,  91  Ind. 
384;  S.  C,  46  Am.  R.  607. 

Under  the  common  law  rule,  it  is  clear  that  at  the  date  of 
the  mortgage  in  suit,  John  S.  Kinzy  alone  could  not  have 
•  executed  a  valid  mortgage  on  the  real  estate  described  therein. 
But,  perhaps,  the  mortgage  executed  by  him  and  his  wife 
would  have  been  valid  and  binding  on  each  of  them  under 
the  rules  of  the  common  law,  if  the  wife  was  not,  at  the 
time,  prohibited  by  statute  from  entering  into  such  a  mort- 
gage contract.  In  section  5119,  R.  S.  1881,  in  force  since 
September  19th,  1881,  and  at  the  date  of  the  mortgage  now 
in  suit,  it  is  provided  as  follows : 

"A  married  woman  shall  not  enter  into  any  contract  of  sure- 
tyship, whether  as  indorser,  guarantor,  or  in  any  other  man- 
ner ;  and  such  contract,  as  to  her,  shall  be  void.^' 

The  provisions  of  this  section  of  the  statute  are  too  plain 
to  be  misunderstood.  They  positively  forbid  a  married  wo- 
man to  enter  into  any  contract  of  suretyship,  in  any  manner, 
and  as  i^sitively  declare  that  any  such  contract,  as  to  her, 
shall  be  void.  In  the  case  at  bar,  we  need  not  argue  for  the 
purpose  of  showing  that,  in  executing  the  mortgage  sued 
upon,  the  appellee  Elizabeth  A.  Kinzy  entered  into  a  con- 
tract of  suretyship  for  the  purpose  of  securing  the  individual 
debt  of  her  husband,  John  S.  Kinzy.  This  being  so,  and  it 
can  not  be  otherwise,  the  mortgage  was  void  as  to  Elizabeth 
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A.  Kinzy  under  the  statute.  AUen  v.  Davis,  99  Ind.  216. 
Being  void  as  to  her,  the  wife,  the  mortgage  was  necessarily 
void  as  to  John  S.  Kinzy,  the  husband ;  for,  under  the  com- 
mon law  rule,  he  had  no  estate  in  the  land  described  in  the 
mortgage,  which  he  could  convey  or  encumber  by  his  indi- 
vidual act  or  deed.  In  Chandler  v.  Cheney^  supra,  it  was 
expressly  held  by  this  court,  that  a  mortgage,  executed  by  the 
husband  alone  upon  an  estate  held  by  entireties  by  husband 
and  wife,  is  absolutely  void. 

Our  conclusion  is,  therefore,  that  the  mortgage  in  suit  was 
and  is  void  as  against  each  and  both  of  the  appellees,  and 
that  the  court  did  not  err  in  sustaining  their  demurrers  to  the 
appellant's  complaint.  This  conclusion  renders  it  unneces- 
sary for  us  to  consider  the  error  assigned  by  appellant  upon 
the  overruling  of  his  demurrer  to  appellees^  cross  complaint; 
for,  in  their  brief  of  this  cause,  the  appellant's  counsel  say : 
^'  The  question  to  be  decided  is  not  complicated  by  the  cross 
complaint."  If  the  ruling  by  the  court  upon  the  demurrer 
to  appellant's  complaint  is  correct,  the  ruling  on  the  cross 
complaint  must  perforce  be  correct. 

We  find  no  error  in  the  record  which  authorizes  or  requires 
the  reversal  of  the  judgment. 

The  judgment  is  aflBrmed,  with  costs. 

Filed  Jan.  23, 1884. 

On  Petition  for  a  Reheabinq. 

HoWK,  J. — An  earnest  petition  for  a  rehearing  has  been 
filed  in  this  cause  on  behalf  of  the  appellant,  and  the  questions 
thereby  presented  have  been  ably  and  exhaustively  discussed 
by  his  learned  counsel.  A  single  question  was  considered  and 
decided  by  this  court  in  the  original  opinion  herein.  That 
question,  it  was  held,  depended  for  its  proper  decision  upon 
the  construction  to  be  given  by  the  court  to  the  provisions  of 
section  5119,  R.  S.  1881,  in  force  since  September  19th,  1881, 
wherein  it  is  thus  provided  :  "A  married  woman  shall  not 
enter  into  any  contract  of  suretyship,  whether  as  indorser. 
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guarantor^  or  in  any  other  manner ;  and  such  contract^  as  to 
her,  shall  be  void/^ 

Of  the  provisions  of  this  section  of  the  statute  we  say  in 
the  original  opinion^  and  we  adhere  to  what  is  there  said^  that 
they  are  "  too  plain  to  be  misunderstood.  They  positively  for- 
bid a  married  woman  to  enter  into  any  contract  of  suretyship^ 
in  any  manner^  and  as  positively  declare  that  any  such  con- 
tract, as  to  her,  shall  be  void."  Placing  this  construction 
upon  the  provisions  quoted  of  section  5119,  we  hold  in  our 
original  opinion,  that  where  land  is  held  by  husband  and  wife^ 
as  tenants  by  entireties,  and  where,  since  September  19th, 
1881,  the  husband  and  wife  have  executed  a  mortgage  on 
such  land  to  secure  th&  payment  of  an  individual  debt  of  the 
husband,  such  mortgage  is,  as  to  the  wife,  a  '^  contract  of 
suretyship,"  which,  the  statute  says,  she  "  shall  not  enter  into," 
and  declares  that  "  such  contract,  as  to  her,  shall  be  void." 
This  is  the  point  decided  in  the  original  opinion  in  this  cause^ 
and,  as  yet,  we  have  neither  heard  nor  read  any  reason  or  ar- 
gument which  has  led  us  to  doubt  even  the  correctness  of 
our  decision. 

But  the  appellant's  counsel  say  in  their  argument,  that  if 
we  adhere  to  our  decision  in  this  case,  "  then  the  end  is  not 
reached."  Counsel  claim  that  the  logic  of  our  decision  will 
require  us,  when  the  case  shall  arise,  to  hold  this :  "  That  any 
mortgage  of  the  wife,  even  of  the  lands  of  her  husband,  in  so 
far  as  it  binds  her  interest,  is  a  contract  of  suretyship  within 
the  meaning  of  the  statute,  and  as  to  her  void."  Such  a  re- 
sult, however,  is  not  required  by  any  rule  of  law  or  logic  of 
which  we  are  informed.  We  need  hardly  say  that  there  is  a 
wide  difference  between  the  contingent  interest  of  the  wife  in 
the  lands  of  her  husband,  and  the  estate  which  the  wife  is 
seized  of  in  lands  held  by  her  and  her  husband  as  tenants  by 
entireties.  So  wide  and  marked  is  this  difference  that  the 
rules  of  law  and  the  decisions  of  the  courts,  in  relation  to 
the  estate  of  husband  or  wife  in  lands  held  by  both  of  them^ 
as  tenants  by  entjreties,  have  not  now,  and  never  had,  in  this 
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State,  any  application  whatever  to  the  contingent  interest  of 
the  wife  in  the  lands  of  her  husband.  It  has  always  been  the 
law  in  this  State,  that  a  wife  could  completely  bar  her  con- 
tingent interest  in  the  lands  of  her  husband,  by  joining  with 
him  in  the  conveyance  thereof  "  in  due  form  of  law/'  Sec- 
tion 2491,  R.  S.  1881 ;  Dunn  v.  Touaey,  80  Ind.  288.  Such 
contingent  interest  of  the  wife  in  the  lands  of  her  husband 
would  never  ripen  into  an  estate  therein,  except  in  the  event 
she  survived  her  husband,  and  except,  also,  since  August  24th, 
1875,  in  cases  of  judicial  sales  of  the  husband's  lands  where 
her  contingent  or  inchoate  interest  was  not  directed  by  the 
judgment  to  be  sold  or  barred  by  the  sale.  Section  2508,  B. 
S.  1881 ;  Taylor  v.  Stockwell,  66  Ind.  605. 

Where,  however,  lands  are  held  by  husband  and  wife  as 
tenants  by  entireties,  the  wife  as  well  as  the  husband  is  seized 
of  the  entire  estate  in  such  lands,  "j?er  tout  and  not  per  myj^ 
Sections  2922  and  2923,  R.  8. 1881 ;  Dams  v.  Clark,  26  Ind. 
424.  The  wife  can  not  join  with  her  husband  in  the  execu- 
tion of  a  mortgage  on  such  lands,  to  secure  the  payment  of 
the  husband's  debt ;  because,  in  so  doing,  she  necessarily  mort- 
gages her  own  estate  in  such  lands,  and  thus  enters  into  a 
"contract  of  suretyship"  in  some  manner,  and  such  contract, 
as  to  her,  is  void  under  the  statute.  Allen  v.  Davis,  99  Ind. 
216;  Allen  v.  Davis,  post,  p.  187. 

The  petition  for  a  rehearing  is  overruled,  with  costs. 

Filed  Jane  27, 1885. 
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Harpeb  v.  State,  ex  bel.  Adamson.                     }«  6J 

New  Triai.. — Newly  Discooered  Emdence, — Bastardy, — Impeaching  Evidence.         \47  lO 

—Admimiont  </  Jf^r<y.—-Rtirfiee>— Statements  of  the  mother  of  a  bastard         101  W| 

child,  some  time  after  its  birth,  as  to  the  identity  of  its  father,  can  be          -  ^ 

used  as  impeaching  evidence  only  in  a  bastardy  proceeding,  and  not  as  an         lies  621 
admission  by  a  party  to  the  action,  and,  therefore,  will  not,  as  a  general 
role,  as  newly  discoTered  evidence,  constitute  canse  for  a  new  trial. 


110  SUPREME  COURT  OF  INDIANA, 

Harper  v.  State,  ex  rd.  Adamson. 

Same. — Oumulative  Evidence, — A  new  trial  will  not  be  granted  upon  the 
ground  of  newly  discovered  evidence,  when  such  evidence  is  merelj 
cumulative. 

Same. — Affidavits. — Praoliee, — Supreme  Cbwrt— When  newly  discovered  evi- 
dence is  relied  upon  as  a  cause  for  a  new  trial,  the  affidavits  supporting 

'  it  must  appear  in  the  record  in  order  to  present  any  question  in  relation 
thereto  in  the  Supreme  Court. 

Same. — Miaconduet  ofJuron, — Premmption, — In  the  absence  from  the  record 
of  affidavits  or  other  evidence  tending  to  establbh  misconduct  on  the 
part  of  jurors,  which  is  alleged  as  cause  for  a  new  trial,  the  Supreme 
Court  will  presume  that  the  trial  court  did  right  in  disregarding  the 
same. 

Same. —  Ward  cf  Cfertaiji/y.— Where  jurors,  against  whom  misconduct  is 
charged  as  a  cause  for  a  new  trial,  are  not  named  or  otherwise  particu- 
larly identified,  the  charge  is  too  indefinite. 

Instructions.— iVtfpondemncc — Practice. — When  the  jury  are  instructed 
that  a  preponderance  of  the  evidence  is  necessary  to  entitle  the  plaintiff 
to  recover,  the  inference  is  that  if  the  evidence  is  equally  balanced  the 
verdict  should  be  for  the  other  side,  and  such  instruction  is  not  errone- 
ous because  it  does  not  expressly  state  such  proposition. 

Same. — An  instruction  which  states  the  law  correctly  as  far  as  it  purports 
to  go,  is  not  erroneous  because  it  might  have  gone  further. 

Same. — Battardy. — PioUemiiy  of  Child. — Harmless  Error. — Where,  in  a  trial 
for  bastardy,  all  the  facts  essential  to  a  recovery  are  established  by  un- 
contradicted evidence,  and  practically  conceded,  except  that  of  the  pa- 
ternity of  the  child,  an  instruction  which  directs  the  attention  of  the 
jury  to  that  question  specifically,  is  harmless  to  the  defendant. 

WiTNBBS.— ^erf  of  Coniradiction  on  CoUateral  or  Immalerial  JIfa/fer.— Where 
a  witness  is  contradicted  on  some  merely  collateral  or  immaterial  mat- 
ter in  a  cause,  his  testimony  as  to  material  facts  ought  not,  on  that  ac- 
count, to  be  wholly  disregarded. 

From  the  Harrison  Circuit  Court. 

/.  H.  Stotsenburff,  D.  W.  LafoUeUe  and  W.  W.  IWey,  for 
appellant. 

W.  N.  Tracewell,  B.  J.  Tracewell  and  if.  W.  Funk,  for  ap- 
pellee. 

NiBLACK,  J. — This  was  a  prosecution,  in  the  name  of  the 
State,  and  on  the  relation  of  Laura  Adamson,  against  Abra- 
ham Harper  for  bastardy. 

A  jury  found  that  the  relatrix  had  been  delivered  of  a 
bastard  child,  and  that  the  defendant  was  its  father,  as  charged. 


NOVEMBER  TERM,  1884.  Ill 

Harper  v.  State,  ex  reL  Adamson. 

Numerous  unavailing  causes  for  a  new  trial  were  assigned  and 
judgment  followed  upon  the  verdict. 

The  testimony  of  the  relatrix  and  of  the  defendant  respec- 
tively was  irreconcilably  conflicting,  and  very  much  of  the 
evidence  on  both  sides  was  either  of  an  impeaching  or  a  con- 
tradictory character. 

Two  of  the  causes  assigned  for  a  new  trial  were  for  newly 
discovered  evidence.  The  first  of  these  causes  claimed  that 
the  defendant  could  prove  by  one  Anna  Denhart  that  a  few 
weeks  after  the  child  was  born  the  relatrix  told  her  that  one 
Gray  was,  and  that  the  defendant  was  not,  its  father.  Mrs* 
Denhart  was  alleged  not  to  be  a  resident  of  the  State  when 
the  motion  for  a  new  trial  was  made,  and  that  circumstance 
was  offered  as  an  excuse  for  not  filing  her  affidavit  in  support 
of  the  motion.  Waiving  all  other  objections  to  this  cause 
for  a  new  trial,  it  is  sufficient  to  state  that  proof  of  such  a 
&ct  as  that  proposed  to  be  established  by  Mrs.  Denhart  has 
heretofore  been  treated  by  this  court,  and  we  think  correctly, 
as  impeaching  evidence  only,  and  hence  not  as  an  admission 
by  a  party  to  the  action  {Thompson  v.  Statey  ex  reL,  16  Ind.  473 ; 
Daaeif  V.  StaUy  ex  rel.,  28  Ind.  285 ;  Tholke  v.  StaU,  ex  reL,  50 
Ind.  355),  and  that,  as  a  general  rule,  a  new  trial  will  not  be 
granted  simply  to  enable  a  party  to  impeach  a  witness.  Tholke 
\.8Udey  supra;  JS^iw  v. /Stofe,  67  Ind.  68 ;  Wall  v.  State,  ex  reL, 
80  Ind.  146.  There  is  nothing  apparent  in  the  present  case  to 
take  it  out  of  that  general  rule.  The  relatrix  had  been  ex- 
amined at  great  length  at  the  preliminary  trial  before  the 
justice  in  whose  court  the  prosecution  was  instituted.  There 
had  been  also  a  previous  trial  in  the  circuit  court  at  which 
the  jury  had  failed  to  agree.  The  general  features  of  the 
cause  must,  therefore,  have  been  familiar  to  the  defendant 
when  he  entered  upon  the  last  trial.  Then,  too,  several  con- 
versations with  the  relatrix  similarly  inconsistent  with  her 
testimony  had  been  sworn  to  at  the  trial.  The  proposed  tes- 
timony of  Mrs.  Denhart  would,  consequently,  have  been 
merely  cumulative  evidence,  for  which  a  new  trial  will  not 
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be  granted.  Bains  v.  BalloWj  54  Ind.  79 ;  Bodds  v.  Vannoy, 
61  Ind.  89. 

The  next  caase  for  a  new  trial  claimed  that  the  defendant 
had  discovered  that  the  relatrix  had  also  told  one  Fox  that 
Gray  was  the  father  of  the  child,  and  that  Fox  would  so 
swear  if  the  cause  should  be  again  tried.  But  what  we  have 
said  as  to  the  insufficiency  of  the  proposed  newly  discovered 
evidence  of  Mrs.  Denhart,  applies  with  equal  force  to  this 
cause  for  a  new  trial.  Besides,  the  affidavit  of  Fox,  referred 
to  as  supporting  this  cause  for  a. new  trial,  is  not  contained 
in  or  authenticated  by  the  bill  of  exceptions,  or  otherwise 
made  a  part  of  the  record.  Myers  v.  State,  92  Ind.  390; 
Applegate  v.  Baxley,  93  Ind.  147.  It  follows  that  the  cir- 
cuit court  did  not  err  in  overruling  the  motion  for  a  new 
trial  on  account  of  newly  discovered  evidence. 

Subsequent  causes  for  a  new  trial  charged  misconduct  on 
the  part  of  three  jurors  during  the  trial,  on  one  at  one  time, 
and  on  the  remaining  two  at  another,  but  there  is  no  affidavit 
or  other  evidence  in  the  record  tending  to  establish  the  fact 
that  any  member  of  the  jury  was  guilty  of  misconduct  at  the 
trial.  We  must,  therefore,  assume  that  the  circuit  court  did 
right  in  disregarding  the  charges  of  misconduct  against  the 
jurors  in  question.  Buskirk  Pr.  254.  Moreover,  two  of  the 
jurors,  to  whom  certain  misconduct  was  imputed,  were  not 
named,  or  otherwise  particularly  identified,  and  for  that  rea- 
son the  charge  was  too  indefinite  as  to  them. 

The  first  instruction  given  by  the  court  told  the  jury, 
amongst  other  things,  that  this  was  a  civil  action,  and  that 
the  facts  charged  in  the  complaint  must  be  established  by  what 
seemed  to  their  minds  to  be  a  preponderance  of  the  evidence 
to  entitle  the  plaintiff  to  a  verdict ;  that  by  certain  rules,  care- 
fully enumerated  and  defined,  they  were  to  determine  on  which 
side  the  weight  or  the  preponderance  of  the  evidence  was  to 
be  found. 

It  is  argued  that  this  instruction  was  erroneous,  becanse  it 
did  not  also  inform  the  jury  that  where  the  evidence  was 
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evenly  balanced,  the  verdict  should  be  for  the  defendant,  and 
because  from  the  concluding  part  of  it  the  jury  might  rea- 
sonably have  inferred  that  a  preponderance  of  evidence  on 
the  side  of  the  defendant  was  necessary  to  defeat  the  action. 
When,  however,  the  jury  were  told  that  a  preponderance  of 
the  evidence  on  that  side  was  necessary  to  entitle  the  plain- 
tiff to  a  verdict,  the  plain  inference  was  that  if  the  evidence 
was  equally  balanced,  the  verdict  would  have  to  be  for  the 
other  side. 

While  the  concluding  part  of  the  instruction,  which  again 
referred  to  the  weight  or  preponderance  of  the  evidence,  was 
not  as  carefully  worded  as  it  might  have  been,  it  did  not  ma- 
terially break  the  force  of  that  which  preceded  it,  but  left 
unmodified  the  proposition  that  a  preponderance  of  evidence 
was  required  to  enable  the  plaintiff  to  recover. 

It  is  objected  that  the  third  instruction  was  confused  and 
unintelligible,  and  hence  misleading,  but  no  specific  reason 
is  assigned  in  support  of  this  objection,  and  hence  no  ques- 
tion is  presented  upon  that  instruction. 

In  its  fourth  instruction  the  court  said,  that  "  The  jury,  in 
determining  the  questions  of  fact  in  this  case,  should  take  into 
consideration  the  entire  evidence  introduced  by  the  respective 
partis,  but  thejury  are  at  liberty  to  disregard  the  statements 
of  all  such  witnesses,  if  any  there  be,  as  have  been  success- 
fiilly  impeached,  either  by  direct  contradiction  or  by  proof 
of  having  made  contradictory  statements  at  other  times,  or 
by  proof  of  general  bad  reputation  for  truth  and  veracity  in 
the  neighborhood  where  they  live,  except  in  so  far  as  such 
witnesses  have  been  corroborated  by  other  credible  evidence, 
or  by  fiicts  or  circumstances  proved  on  the  trial." 

It  is  claimed  that  this  instruction  was  erroneous  for  not 
stating  that  a  witness,  contradicted  by  inconsistent  conversa- 
tions at  other  times,  might  not  be  effectively  corroborated  by 
proof  of  previous  consistent  statements.  But  the  instruc- 
tion was  correct  as  far  as  it  purported  to  go,  and  we  have 
Vol.  101.— 8 
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frequently  decided  that  an  instruction  which  states  the  law 
correctly  to  that  extent  will  not  be  held  to  be  erroneous  be- 
cause it  might  have  gone  further.   Garber  v.  State,  94  Ind.  219* 

The  fifth  instruction  was  as  follows :  "  There  seems  to  be 
no  serious  dispute  between  the  parties  as  to  the  fact  that  the 
relatrix  has  been  delivered  of  a  bastard  child,  but  of  this 
fact  you  are  to  be  the  sole  judges  from  the  evidence.  If  she 
has  been  delivered  of  the  bastard  child  mentioned  in  the 
complaint,  *  *  *  then  there  is  but  one  fact  left  under  the 
issues  for  your  determination,  and  that  fact  is  whether  the  de- 
fendant is  the  fiither  of  the  child." 

It  is  insisted  that  this  instruction  did  not  state  the  issues 
between  the  parties  broadly  enough ;  that  there  were  other 
incidental  and  collateral  matters,  not  referred  to,  which,  un- 
der the  issues,  the  jury  were  required  to  pass  upon. 

The  instruction  was  not,  perhaps,  as  aptly  constructed  as 
it  might  have  been,  but,  as  applicable  to  the  evidence,  it,  in 
any  event,  did  the  defendant  no  injustice. 

The  only  question  seriously  controverted  at  the  trial  was 
that  of  the  paternity  of  the  child.  All  other  facts  essential 
to  a  recovery  in  the  action  were  established  by  uncontradicted 
evidence,  and  were  practically  conceded  at  the  trial.  Cair^r 
v.  Oarver,  97  Ind.  497. 

Complaint  is  also  niade  of  the  seventh  instruction  given  to 
the  jury.  There  may  be  some  obscurity  in  the  phraseology 
of  that  instruction,  but  we  construe  the  instruction  to  have 
meant  that  where  a  witness  is  contradicted  on  some  merely 
collateral  or  immaterial  matter  in  a  cause,  his  testimony  as  to 
material  facts  ought  not,  on  that  account,  to  be  wholly  disre- 
garded, and,  as  thus  construed,  we  see  no  objection  to  the 
instruction.     1  Greenleaf  Ev.,  section  462. 

The  judgment  is  affirmed,  with  costs. 
Filed  April  1, 1885;  petition  for  a  rehearing  overruled  June  25, 1885. 
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No.  11,492. 

Carbon  Block  Coal  Company  v.  Murphy  et  al. 

Deed. — Oonditian  SvJbsequent, — Forfeiture, —  Waiver. — Ihrol  Assent  to  Breach, 
— A  condition  subsequent  in  a  deed  of  conveyance  of  real  estate  may 
be  waived  by  one  who  has  a  right  to  enforce  it,  and  a  forfeiture  may  be 
saved  though  a  condition  has  been  broken,  if  the  party  having  such 
right  waives  it,  which  he  may  do  by  acts  as  well  as  by  an  express  agree- 
ment ;  but  mere  silence  in  or  parol  assent  to  an  act  which  constitutes 
a  breach  of  an  express  condition  in  a  deed,  does  not  amount  to  a  waiver 
of  the  right  of  forfeiture  for  such  breach. 

Same. — I^eading, — In  an  action  to  recover  possession  of  and  to  quiet  title 
to  certain  real  estate  for  breach  of  a  condition  subsequent  in  a  deed,  an 
answer  snbstantially  showing  the  parol  assent  of  an  alleged  agent  to 
the  act  constituting  the  breach,  and  no  consideration  for  the  agreement, 
does  not  sufficiently  tMege  a  waiver  thereof,  and  is  bad  on  demurrer. 

From  the  Clay  Circuit  Court. 

G.  A.  Knight,  C.  H.  Knight,  T.  L.  Sullivan  and  A.  Q.  Jones, 
for  appellant. 
a  F.  McNutty  J.  O.  McNutt  and  8.  W.  Ourtia,  for  appellees. 

Franklin,  C. — This  is  an  action  by  appellant  against  ap- 
pellees for  possession  and  to  quiet  title  to  certain  real  estate 
in  the  town  of  Carbon,  Clay  county,  Indiana. 

Appellee  Murphy  filed  a  separate  answer  in  three  para- 
graphs. The  first  (a  denial)  was  withdrawn.  A  demurrer 
was  sustained  to  the  third  and  overruled  to  the  second.  Issue 
was  joined  on  the  second  paragraph,  a  trial  had  by  the  court, 
finding  for  defendants,  and  over  a  motion  for  a  new  trial  judg- 
ment was  rendered  upon  the  finding. 

The  complaint  alleges,  substantially,  that  appellant,  on  the 
Ist  day  of  August,  1870,  was  the  owner  of  certain  real  estate, 
describing  it,  and  on  that  day  it  conveyed  the  same  to  one 
Witty ;  that  the  same  had  been  successively  conveyed  through 
various  persons  down  to  appellee  Murphy,  in  whom  at  the 
time  of  the  commencement  of  the  suit  vested  the  legal  title ; 
that  appellant's  deed  to  the  same  contained  the  following  con- 
dition: 
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*'  But  it  is  expressly  covenanted  and  agreed  by  and  between 
the  parties,  and  the  estate  hereby  granted  is  upon  the  express 
condition,  namely,  that  if  the  said  party  of  the  second  part, 
his  heirs,  assigns  or  lessees,  shall  barter,  sell  or  give  away 
any  spirituous  or  malt  liquors  by  retail  on  the  premises  above 
described,  to  be  used  as  a  beverage,  or  shall  suffer  or  permit 
the  same  to  be  done,  or  shall  sell  or  barter,  or  suffer  to  be 
sold  or  bartered,  spirituous  or  malt  liquors  in  any  quantity  to 
be  drank  as  a  beverage  on  the  premises  above  described,  then 
the  estate  hereby  created  and  conveyed,  and  all  interest  therein, 
shall  become  forfeited  to  the  said  party  of  the  first  part,  and 
the  said  party  of  the  first  part  shall  be  entitled  to  re-enter 
and  take  possession  thereof,  and  hold  the  same  absolutely  and 
as  if  this  conveyance  had  not  been  made." 

That  in  violation  of  the  condition  contained  in  the  original 
deed  of  the  appellant  to  Witty,  the  appellee  John  F.  Murphy 
sold  spirituous  and  malt  liquors  by  retail  on  said  premises  to 
be  used  as  a  beverage,  and  suffered  and  permitted  the  same 
to  be  done ;  that  said  Murphy  had  a  saloon  on  said  premises, 
and  was  selling  from  day  to  day,  or  suffering  to  be  sold  there- 
from, spirituous  and  malt  liquors  to  be  drank  on  the  premises, 
etc.  Whereby  a  forfeiture  was  claimed,  and  that  possession 
was  demanded  and  refused. 

The  second  paragraph  of  the  answer  substantially  alleges 
that  before  the  bringing  of  this  suit  appellant  had  selected 
one  John  D.  Walker  to  manage,  control  and  watch  over  its 
business  in  thfe  town  of  Carbon ;  that  he  accepted  said  agency 
and  entered  upon  the  duties  thereof  as  prescribed  by  the  com- 
pany ;  ^that  as  one  of  his  duties  he  had  full  control  of  the 
real  estate  belonging  to  said  company,  or  in  which  said  com- 
pany had  any  interest,  as  well  as  to  look  after  the  lands  sold 
to  third  parties,  whose  deeds  contained  a  condition  subsequent, 
providing  for  a  forfeiture  of  all  lands  sold  by  said  company 
forbidding  and  prohibiting  the  sale  of  intoxicating,  malt  or 
vinous  liquors  by  any  owner  or  occupant  thereof;  that,  as  al- 
leged in  the  complaint,  the  defendant  became  the  purchaser 
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of  one  portion  of  the  lands^  described  in  the  complaint,  from 
third  parties,  and  took  a  deed  therefor,  but  without  any  con- 
dition in  relation  to  a  forfeiture,  he  at  the  time  knowing  noth- 
ing whatever  of  the  condition  contained  in  the  deed  from  the 
company ;  but  afterwards  learning  of  said  condition,  after  he 
had  commenced  the  erection  of  the  building  spoken  of  in 
plaintiff's  complaint,  at  which  lime  knowing  the  position  said 
Walker  sustained  to  said  company,  he  being  empowered  to 
waive  the  condition  in  said  deed,  asked  and  inquired  of  said 
Walker  in  regard  to  said  condition  of  forfeiture,  at  which  time 
he  informed  this  defendant  that  the  time  the  original  convey- 
ance to  the  company's  first  grantee  had  been  so  long  that  said 
company  had  determined  not  to  attempt  to  enforce  said  con- 
dition, even  though  the  same  was  good  at  law ;  that  the  at- 
torney, Aquilla  Jones,  one  of  the  company,  and  a  stockholder 
in  the  same,  and  one  King,  another  stockholder  and  director 
of  said  company,  then  at  Carbon  looking  after  the  interests 
of  said  plaintiff,  had  told  him  that  the  company  would  not 
attempt  to  enforce  said  condition,  and  claim  a  forfeiture  of 
the  lands  for  a  violation  of  said  condition ;  that  it  would  be 
all  right,  and  for  defendant  to  proceed  and  erect  said  build- 
ing, said  agent  then  knowing  the  purpose  for  which  said  build- 
was  being  erected,  and  the  purpose  for  which  the  same  was 
to  be  used ;  that,  relying  upon  the  statements  so  made  to  him 
by  said  agent,  and  believing  said  statements  were  true,  he  did 
proceed  to  erect  said  building  at  an  expense  and  cost  of  one 
thousand  dollars ;  that  had  not  said  statements  been  so  made 
by  said  plaintiff's  agent,  he  would  not  have  erected  said  build- 
ing and  invested  his  money  therein. 

It  is  very  doubtful  whether  this  paragraph  sufl&ciently  shows 
authority  in  the  alleged  agent  to  waive  the  condition  in  the 
deed.  Doubtless  "  a  condition  may  be  waived  by  one  who 
has  a  right  to  enforce  it,  and  a  forfeiture  may  be  saved  though 
a  condition  has  been  broken,  if  the  party  who  has  the  right 
to  avail  himself  of  the  same  waives  this  right,  which  he  may 
do  by  acts  as  well  as  by  an  express  agreement.     But  a  mere 
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silent  acquiescence  in,  or  parol  assent  to,  an  act  which  has 
constituted  a  breach  of  an  express  condition  in  a  deed,  would 
not  amount  to  a  waiver  of  a  right  of  forfeiture  for  such 
breach."  Lindsey  v.  Lindsey,  45  Ind.  552,  p.  567 ;  2  Washb. 
Real  Prop.  16.  A  mere  indulgence  is  never  construed  into  a 
waiver  of  a  breach  of  a  condition.  Gray  v.  Blanchardy  8 
Pick.  284 ;  Jackson  v.  Orysler,  1  Johns.  Cases,  125. 

This  paragraph  of  answer  shows  no  consideration  for  an 
agreement,  and  all  that  is  alleged  could  not  amount  to  more 
than  the  parol  assent  of  the  alleged  agent  to  the  act  consti- 
tiuting  the  breach,  and  if  a  waiver  can  not  be  made  in  this 
way,  as  is  said  by  Washburn,  supra,  then  no  waiver  is  suffi- 
ciently alleged  in  the  answer,  and  we  think  that  to  be  th^  cor- 
rect ruling.  But  whether  the  answer  be  good  or  bad,  while 
there  is  a  conflict  in  the  evidence  as  to  what  statements  said 
Walker  made  to  appellee  concerning  the  condition  in  the  deed, 
there  is  an  entire  failure  in  the  evidence  to  prove  any  au- 
thority in  Walker  to  waive  the  condition  in  the  deed,  or  that 
Jones  or  King  had  ever  said  anything  to  appellee  in  relation 
to  the  matter. 

The  evidence,  without  conflict,  proves  that  one  Tuttle  was 
the  plaintifi^^s  agent  at  Carbon.  Acting  ajs  such,  he  was  its 
general  superintendent,  and  had  the  charge  and  management 
of  all  its  business  there ;  that  he  had  employed  said  Walker 
to  collect  some  rents  and  to  sell  some  lots  on  commission,and 
had  paid  said  Walker  for  such  services;  that  Walker  was  not 
an  agent  for  the  plaintiff  in  any  respect,  but  was  rendering 
some  service  for  said  Tuttle.  Walker's  business,  during  the 
time  referred  to,  was  that  of  an  express  agent  and  real  estate 
agent  on  his  own  account.  There  was  no  evidence  tending 
to  show  that  he  was  a  general  agent  of  the  plaintiff,  or  that 
he  had  any  authority  whatever,  special  or  otherwise,  from  the 
plaintiff  to  waive  said  condition  in  said  deed,  and  whatever 
he  may  have  said  to  appellee  in  relation  to  the  condition  in 
said  deed,  could  not  amount  to  more  than  his  individual  opinion 
in  relation  to  the  matter,  without  any  binding  force  whatever 
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against  the  plaintiff.  As  to  the  material  iact  of  authority  in 
Walker  to  waive  the  condition  in  the  deed,  or  estop  the  plain- 
tiff from  asserting  a  breach  of  the  condition,  there  is  an  en- 
tire fiulure  in  the  evidence.  There  is  no  pretence  that  Tattle, 
who  was  appellant's  agent,  ever  waived  the  condition  in  the 
deed,  or  ever  said  anything  to  appellee  in  relation  to  the  mat- 
ter ;  indeed,  appellees  were  requested  to  say  nothing  to  Tuttle 
about  it. 

Appellee  admits  the  validity  of  the  condition  in  the  deed, 
and  a  violation  of  its  terms,  and  relies  upon  a  waiver  of  the 
condition  for  a  defence. 

We  think  the  evidence  does  not  sustain  the  finding,  and 
that  the  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  appellees'  costs,  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  below  to  grant  a 
new  trial,  sustain  the  demurrer  to  the  second  paragraph  of  the 
answer,  and  for  farther  proceedings  in  accordance  with  this 
opinion. 

Filed  March  12, 1885 ;  petition  for  a  rehearing  overruled  June  13, 1885. 


No.  11,744. 

Mathis  V.  Thomas. 


Co5TRAC?r.  —  r«ficfer.— ^zctt«e  for  not  Producing  Money, —  A  buyer,  who 
contracts  to  make  a  tender  at  a  specified  time,  performs  his  part  of  the 
contract  if  he  goes  to  the  house  of  the  seller,  who  has  no  other  place  of 
business,  on  the  day  named,  prepared  to  make  a  tender,  and  not  finding 
him  makes  ineffectual  search  for  him,  but  does  not  find  him  for  several 
days  afterwards,  and  then  offers  the  money  and  is  notified  that  it  will 
not  be  accepted  ;  and  such  refusal  operates  as  an  excuse  for  not  actually 
producing  the  money. 

Tender. — Effect  of  Reftual, — A  purchaser  who  has  once  made  a  valid  tender 
of  money,  and  is  notified  that  the  seller  repudiates  the  contract,  is  not 
bound  to  make  a  second  or  subsequent  tender. 
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Same. — Sufficient  if  Money  Present  although  in  Possemon  of  Third  Peracn. — 
A  tender  is  good  if  the  money  is  present  and  the  purchaser  can  secure 
it  at  once  and  immediately  deliver  it  to  the  seller,  although  it  may  at 
the  time  be  in  the  possession  of  a  third  person. 

Pleading. — Beat  Party  in  Interest,— In  order  to  present  the  question  that 
the  plaintiff  is  not  the  real  party  in  interest,  it  must  be  specially  pleaded. 

Practice. — Assignment  of  Cause  of  Action  after  Suit. — Where  the  cause  of 
action  is  assigned  after  the  action  is  instituted,  the  action  may  be  pros^ 
ecuted  in  the  name  of  the  assignor. 

From  the  Warren  Circuit  Court. 

C.  V.  McAdama,  for  appellant. 

W.  L.  Raboum,  J.  McOabe  and  E,  F.  McCabe,  for  appellee. 

Elliott,  J.— On  the  25th  day  of  July,  1881,  the  appel- 
lant executed  to  the  appellee  the  following  written  agree- 
ment :  "  This  is  to  certify  that  I  have  this  day  sold  to  W.  B. 
Thomas  all  the  corn  on  two  hundred  acres  on  my  farm,  now- 
growing,  at  thirty  cents  per  bushel,  in  crib,  corn  to  be  weighed 
on  my  premises,  and  said  Thomas  to  have  the  use  of  my 
scales  for  weighing;  and  I  further  agree  to  have  corn  all 
husked  and  in  crib  by  January  1st,  1882 ;  Thomas  to  pay  five 
hundred  dollars  November  1st,  1881,  and  balance  of  money 
by  January  1st,  1882,  or  as  soon  as  shelled  and  weighed.^* 
There  was  testimony  that  the  appellee  went  to  the  appellant's 
house  on  the  29th  day  of  October,  1881,  and,  not  finding  the 
latter  at  home,  proffered  the  money  to  his  wife  and  informed 
her  on  what  account  he  tendered  the  money  to  her  for  her 
husband.  On  the  following  Monday,  October  31st,  a  visit 
was  again  made  to  appellant's  house,  and  he  was  still  from 
home.  On  the  1st  day  of  November,  the  money  was  taken 
to  Williamsport  where  the  appellant  was  engaged  in  build- 
ing, but  he  was  in  an  adjoining  county.  On  the  3d  day  of 
that  month  the  appellee,  for  the  third  time,  went  to  the  ap- 
pellant's house  for  the  purpose  of  paying  him  the  $500,  but 
did  not  find  him  at  home ;  he  was,  however,  found  at  a  place 
near  by.  We  give  the  conversation  between  the  parties  in 
the  language  of  one  of  the  witnesses :  "  Thomas  told  him,. 
Mathis,  that  he  was  ready  to  pay  him  the  $500,  first  due  on 
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the  contract  for  corn ;  Mathis  said  he  was  too  late^  that  it 
was  to  be  paid  on  November  1st;  Mr.  Thomas  told  him 
about  being  at  his  house  in  time  and  not  finding  him ;  Mathis 
told  Thomas  he  would  not  let  him  have  the  corn." 
.  The  court  instructed  the  jury,  in  substance,  that  if  the 
pkintiff  went  to  the  house  of  the  defendant  prepared  to  make 
a  tender  of  the  $500,  payable  by  the  1st  of  November,  and 
was  prevented  from  making  a  tender  by  the  defendant's 
absence,  it  was  the  former's  duty  to  make  it  as  soon  there- 
after as  he  could  reasonably  do  so.  This  was  as  favorable  a 
statement  of  the  law  upon  this  point  as  the  defendant  had  a 
right  to  ask. 

The  court  did  not  err  in  instructing  the  jury  that  if  the 
plaintiff  was  prepared  to  make  the  tender  and  was  informed 
by  the  defendant  that  he  would  not  receive  the  money,  this 
would  excuse  its  actual  production.  It  is  a  familiar  princi- 
ple that  where  there  is  a  refusal  to  receive  the  money,  an  ac- 
tual tender  is  waived. 

The  first  instruction  asked  by  the  appellant  was  correctly 
refiised  because  not  relevant  to  the  case  made  by  the  evi- 
dence. It  does  not  appear  that  the  appellee  made  a  condi- 
tional offer,  although  it  does  apjx^ar  from  the  testimony  of 
the  appellant  himself,  that  he  said  to  the  appellee  that  he 
would  not  deliver  the  corn  because  the  tender  was  not  made 
on  the  1st  day  of  November. 

The  rule  which  the  second  instruction  asked  attempted  to 
state  was  well  stated  to  the  jury  in  the  instructions  given  by 
the  court,  and  there  was  consequently  no  available  error  in 
refusing  it. 

There  was  no  error  in  refusing  the  third  instruction  asked 
by  the  appellant.  If  he  once  fully  refused  to  perform  his 
part  of  the  contract,  the  appellee  had  a  right  to  treat  it  as 
broken.  Where  one  party  notifies  the  other  that  he  will  not 
perform  his  part  of  the  contract,  there  is  no  necessity  for  the 
other  party  to  a  second  time  offer  performance.  Vinton  v. 
BcJdmn,  95  Ind.  433,  vide  auth.  p.  437.     It  is  true  that  there 
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are  cases  in  which  a  subsequent  offer  by  the  party  first  reftis- 
ing  may  require  a  renevval  of  the  tender,  but  here  there  was 
no  subsequent  offer  to  perform.  There  was  from  first  to  last 
a  repudiation  of  the  contract  by  the  appellant. 

If  the  appellee  had  the  money  present,  and  could  have  pnt 
it  into  the  hands  of  the  appellant,  it  was  all  that  the  latter 
had  a  right  to  require.  He  can  not  object  that  the  money 
was  at  the  time  in  the  actual  custody  of  another  person  then 
present.  If  it  was  in  the  control  of  the  appellee,  so  as  to 
give  him  full  power  to  transfer  it  at  once  to  the  appellant,  he 
was  in  a  situation  to  make  a  valid  tender,  and  this  was  all 
that  was  required  under  the  circumstances.  It  could  make 
no  difference  to  the  appellant  from  whose  custody  the  money 
<;ame;  the  material  things  were  the  ability,  readiness  and 
willingness  of  the  appellee  to  place  the  money  in  the  hands 
of  the  appellant  and  vest  him  with  full  right  and  title  to  it. 
In  this  case  the  person  who  had  the  money  was  present  with 
it  and  joined  the  appellee  in  his  efforts  to  make  an  effectual 
tender,  and  the  money  was  fully  within  the  appellee^s  con- 
trol and  could  at  once  have  been  completely  transferred  to 
the  appellant.  We  see  no  just  reason  for  permitting  the  ap- 
pellant, on  the  ground  of  the  insufficiency  of  the  tender,  to 
escape  from  his  contract.     Harding  v.  DaviSy  2  C.  &.  P.  77. 

It  is  quite  well  settled  that  in  order  to  present  the  ques- 
tion whether  the  plaintiff  is  the  real  party  in  interest,  the 
defence  that  he  is  not  must  be  specially  pleaded.  Drentman 
V.  Eldridge,  98  Ind.  526;  Lamson  v.  Falhy  6  Ind.  309; 
Swift  V.  ElIswoHh,  10  Ind.  205. 

Where  the  cause  of  action  is  assigned  after  the  commence- 
ment of  the  action,  the  suit  may  be  prosecuted  in  the  name 
of  the  assignor,  or  the  assignee  may  be  substituted  as  plain- 
tiff.    Keller  v.  Miller,  17  Ind.  206 ;  R.  8.  1881,  sec.  271. 

We  can  not  disturb  the  verdict  upon  the  evidence. 

Judgment  affirmed. 

Filed  March  18,  1885. 
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No.  12,182 

Vaught  v.  The  Board  of  Commissioneks  of  Johnson 

County. 

NBauGENCE. — Defective  BMges. — Board  of  County  Commiaaionen, — Dcanages, 
—Under  section  2892,  B.  S.  1881,  it  is  the  duty  of  the  board  of  commis- 
sioners of  a  county  in  this  State  to  cause  all  bridges  over  which  it  has 
control  to  be  kept  in  repair,  and  if  it  negligently  suffers  such  a  bridge 
to  remain  out  of  repair,  and  a  person,  in  the  ordinary  use  of  the  same, 
is  injured  in  person  or  property,  without  any  fault  of  his  own,  he  can 
maintain  an  action  for  damages  against  such  board. 

Same. — Bridges  Built  and  Maintained  by  Toumskip, —  Highvxiy. — Where  a 
bridge,  located  upon  and  constituting  a  part  of  a  public  highway,  has 
been  built  and  maintained  by  township  authorities,  it  is  still  the  duty 
of  the  board  of  commissioners  to  see  that  it  is  kept  in  repair,  and  for 
failing  in  this  duty  it  is  liable,  although  it  has  never  accepted,  recognized, 
or  in  any  way  adopted  the  same  as  a  county  bridge.  Mitchell,  J., 
doubts. 

From  the  Johnson  Circuit  Court. 

J.  L.  White  and  W,  J.  Buckingham,  for  appellant. 

T.  W.  Woollen  and  Z).  D.  Banta,  for  appellee. 

CoLERiCK,  C. — This  action  was  brought  by  the  appellant 
against  the  appellee  to  recover  damages  for  injuries  to  his 
property,  caused  by  a  defective  bridge.  The  issues  were 
tried  by  the  court,  which,  at  the  request  of  the  parties,  made 
a  special  finding  of  the  fects  in  the  case,  and  stated  its  con- 
clusions of  law  thereon,  as  follows  : 

"1.  In  the  year  1870,  the  township  authorities  of  Frank- 
lin township,  Johnson  county,  Indiana,  constructed  a  bridge 
over  Hurricane  creek,  forty-five  feet  long  and  fourteen  feet 
wide,  on  the  line  of  a  public  highway  crossing  said  creek, 
running  north  and  south  on  a  line  between  two  sections,  from 
a  gravel  road  on  the  south  to  a  gravel  road  on  the  north. 

"  2.  That  said  highway  and  bridge  have  been  worked  and 
kept  in  repair  by  the  labor  and  funds  of  the  road  district  and 
township,  and  that  said  highway  and  bridge  have  been  con- 
stantly used  and  travelled  by  the  public  since  the  erection  of 
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the  bridge  in  the  year  1870,  and  said  highway  and  bridge  have 
been  and  are  of  great  public  utility  and  convenience. 

"3.  That  the  original  cost  of  constructing  said  bridge 
was  $200. 

"4.  That  previous  to  July  31st,  1883,  the  said  bridge  had 
been  permitted  to  fall  into  decay,  and  on  said  date  was  greatly 
out  of  repair  and  unsafe  for  teams  and  horses  to  pass  over  it, 
and  on  said  day  the  plaintiff,  while  travelling  along  said 
highway,  drove  upon  the  bridge  with  a  team  of  horses  and  a 
wagon,  and  without  any  fault  or  negligence  on  his  part,  and 
exercising  due  and  reasonable  care,  and  by  reason  of  the  de- 
cayed and  unsafe  condition  of  the  bridge,  his  two  horses  and 
wagon  broke  through  the  bridge,  and  his  horses  were  bruised 
and  injured,  so  that  they  were  made  less  valuable  by  the  sum 
of  $65,  and  he  was  deprived  of  their  use  and  labor  in  the 
value  of  $10,  and  that  the  above  claim  was  filed  before  the 
board  of  commissioners  of  the  county  of  Johnson,  and  re- 
fused, before  the  bringing  of  this  action  to  recover  the  same* 

"  5.  That  said  bridge  had  been  built,  repaired  and  main- 
tained by  the  township  officers  alone,  and  the  board  of  com- 
missioners have  never  accepted,  recognized,  repaired,  or  in 
any  way  adopted  said  bridge  as  a  county  bridge. 

"  6.  That  the  bridge  had  been  out  of  repair  for  more  than 
one  year,  which  was  a  sufficient  length  of  time  to  put  them  on 
their  notice,  if  in  law  they  were  required  to  repair  the  same. 
"Conclusions  of  Law. 

"1.  I  conclude  from  the  foregoing  facts,  that,  the  bridge 
being  a  township  and  not  a  county  bridge,  the  defendant  was 
not  charged  to  maintain  or  repair  the  same. 

"  2.  That  plaintiff  take  nothing  by  his  suit,  and  I  find  for 
the  defendant.'' 

To  which  conclusions  of  law  the  appellant,  at  the  proper 
time,  duly  excepted,  and  thereupon  the  court,  upon  said 
finding  of  facts  and  conclusions  of  law,  rendered  a  judgment 
against  the  appellant,  from  which  he  appeals  to  this  court* 
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The  only  question  submitted  for  our  consideration  is,  Did 
the  court  err  in  its  conclusions  of  law  ? 

The  statute  provides  that  "  The  board  of  commissioners  of 
such  county  shall  cause  all  bridges  therein  to  be  kept  in  re- 
pair/' etc.  R.  S.  1881,  section  2892.  This  provision  of  the 
statute  has  been  in  force  since  August  17th,  1855.  See  Acts 
1855,  p.  18,  section  11.  Under  this  statute,  it  is  the  impera- 
tive duty  of  the  board  of  commissioners  of  a  county  in  this 
State  to  cause  all  bridges  over  which  it  has  control  to  be  kept 
in  repair,  and  if  it  negligently  suffers  such  a  bridge  to  remain 
out  of  repair,  whereby  a  person,  in  the  ordinary  use  of  the 
same,  is  injured  in  person  or  property,  without  any  fault  of 
his  own,  he  has  an  action  against  such  board  for  damages  re- 
sulting from  the  injury,  although  such  action  is  not  authorized 
expressly  by  statute.  House  v.  Board,  etc.,  60  Ind.  580  (28 
Am.  R.  657) ;  PritcheU  v.  Board,  etc.,  62  Ind.  210 ;  Board, 
etc.,  v.  PritcheU,  85  Ind.  68 ;  Board,  etc.,  v.  Deprez,  87  Ind. 
509 ;  Board,  etc.,  v.  Brown,  89  Ind.  48  ;  Board,  etc.,  v.  Legg, 
93  Ind.  523 ;  Board,  etc.,  v.  Emmerson,  95  Ind.  579  ;  Board, 
dc,  v.  Bacon,  96  Ind.  31 ;  Paiton  v.  Board,  etc.,  96  Ind.  131. 

Upon  the  fects  found  by  the  court  in  this  case,  the  appellee 
vas  liable  to  the  appellant  for  the  damages  sustained  by  him. 
The  bridge  in  question  was  under  the  control  of  the  board 
of  commissioners,  and,  therefore,  it  was  bound  to  keep  the 
bridge  in  repair,  and  can  not  escape  liability  by  showing  that 
the  bridge  had  been  built,  repaired  and  maintained  by  the 
township  officials  alone,  and  had  never  been  accepted,  recog- 
nized, repaired,  or  in  any  way  adopted  as  a  county  bridge  by 
the  board  of  commissioners.  It  was  located  upon  and  consti- 
tuted a  part  of  a  public  highway  over  which  the  board  of 
commissioners  had  exclusive  dominion,  and  it  was  the  duty 
of  the  board  to  keep  it  in  repair.  This  point  was  expressly 
decided  by  this  court  in  Board,  etc.,  v.  Ba,con,  supra,  where 
it  was  held  that  the  failure  of  the  township  officials  to  keep 
such  a  bridge  in  repair  is  no  excuse  for  the  failure  of  duty  on 
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the  part  of  the  board  of  commissioners  to  do  so,  as  it  was  in- 
cumbent upon  that  body  to  see  that  the  bridge  was  kept  in 
repair.  The  views  there  expressed  by  this  court  are  in  har- 
mony with,  and  supported  by,  those  stated  in  the  cases  of 
Board,  etc.,  v.  Emmerson,  supra,  and  Board,  etc,,  v.  Brown, 
supra.  In  the  first  of  the  two  cases  last  named  it  was  held 
that  "  when  either  a  township  trustee  or  supervisor  omits  to 
give  a  bridge  within  his  territory  proper  attention,  it  is  the 
duty  of  these  boards  to  cause  the  omission  to  be  supplied  with- 
out unreasonable  delay."  And  in  the  case  last  named  k  was 
held  that  a  primitive  structure  of  logs  or  slabs,  two  feet  above 
ground,  built  over  a  pond  by  road  supervisors,  was  such  a 
bridge  as  the  county  was  bound  to  keep  in  repair. 

The  appellee  calls  our  attention  to  the  case  of  Board,  etc., 
v.  Legg,  supra,  as  supporting  the  conclusion  of  law  reached 
by  the  court  below,  that  the  appellee  was  not  liable  because 
the  bridge  was  erected  by  the  township  authorities.  An  ex- 
amination of  the  case  will  show  that  no  such  question  was 
therein  involved,  and  hence  it  is  not  in  point.  The  later  case 
of  Board,  etc.,  v.  Bacon,  supra,  did  directly  involve  the  ques- 
tion, and  is  decisive  of  this  case. 

The  court  erred  in  its  conclusions  of  law,  and  for  the  error 
so  committed  the  judgment  should  be  reversed. 

Peb  Curiam. — The  judgment  of  the  court  below  is  re- 
versed, at  the  costs  of  the  appellee,  and  the  cause  is  remanded, 
with  instructions  to  the  court  to  state  conclusions  of  law  upon 
the  fects  specially  found  in  accordance  with  this  opinion,  and 
render  judgment  thereon  in  favor  of  the  appellant  for  $75 
and  costs. 

Mitchell,  J.,  doubts. 

Filed  March  20, 1885. 
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No.  10,716.  ' 

XoBLE  V.  Board  of  Commissioners  op  Wayne  County. 

CocKTY  Ci«£RK. — Compensation  for  Official  Services. — Before  a  county  clerk 
is  entitled  to  demand  compensation  from  the  county  treasury  for  servi- 
ces performed  by  him  in  hb  official  capacity,  he  must  show,  first,  a  stat- 
ute authorizing  him  to  receive  compensation  for  such  services  and  fixing 
the  amount  thereof,  and,  second,  a  statute  authorizing  the  county  com- 
missioners to  pay  for  such  services  out  of  the  county  treasury. 

From  the  Wayne  Circuit  Court. 
H.  C.  Fox,  for  appellant. 

Mitchell,  J.— On  the  6th  day  of  Jane,  1882,  William  T. 
Noble,  clerk  of  the  circuit  court  for  the  county  of  Wayne,, 
filed  with  the  auditor  the  following  account  or  claim : 
"  Wayne  County y  Indiana : 

To  WILLLA.M  T.  Noble,  Dr. 
Statistical  reports  of  marriage,  March  50,  April  50, 

May  50 " $1.50 

Three  certificates  for  same,  with  seal,  50 1.50 

Order  to  draw  jury  10,  index  10,  certificate  50  .    .    .        .70 

44  certificates  to  auditor  for  jurymen,  50 22.00 

Venirefor  jury  (under  seal) 75 

Four  appointments  judge  pro  tern,,  and  certificate,  75  3.00 
Record  of  marriages  for  board  of  health  for  y'r  .  .  .  12.50 
85  civil  order-book  entries  and  orders  10c  .....  8.50 
74  probate  ordeivbook  entries  and  orders  10c  ....  7.40 
28  criminal  ordeivbook  entries  and  orders  10c  .    .    .      2.80 

Filing  54  miscellaneous  papers  5c  .    .• 2.70 

2  certificates  of  election  of  justices  of  peace  to  secre- 
tary of  state  50 1.00 

4  certificates  of  board  of  equalization,  record  and  copy 

to  each 6.00 

Filing  250  election  papers,  consisting  of  tally-sheets, 
poll-books  and  certificates,  5c 13.25 


183.60 


9> 


128  SUPREME  COURT  OF  INDIANA, 

Noble  V.  Board  of  Commissioners  of  Wayne  County. 

Of  this  account  the  board  of  commissioners  allowed  items 
amounting  to  about  $30^  and  disallowed  others  amounting  to 
$53.65.  From  the  order  of  the  board  the  clerk  appealed  to  the 
circuit  court,  where  the  case  was  submitted  for  trial  on  an  agreed 
statement  of  facts,  in  which  statement  it  was  admitted  that  the 
services  charged  for  were  rendered.  The  court  refused  to 
allow  any  part  of  the  claim,  and  the  case  is  before  us  on  appeal. 

Before  the  appellant  is  entitled  to  demand  compensation  from 
the  county  treasury  for  services  performed  by  him  in  his  official 
capacity,  it  is  necessary  for  him  to  show :  1.  A  statute  author- 
izing him  to  receive  compensation  for  such  services,  and  fixing 
the  amount  thereof.  2.  A  statute  authorizing  the  county  com- 
missioners to  pay  for  such  services  out  of  the  county  treasury. 

It  was  decided  as  early  as  Rawley  v.  Board,  etc,  2  Blackf. 
355,  and  it  has  been  the  law  ever  since,  that  a  county  can  not 
be  liable  for  the  fees  and  charges  of  officers  without  an  ex- 
press statute  on  the  subject.  Board,  etc.,  v.  Blake,  21  Ind. 
32 ;  Board,  etc.,  v.  Templer,  34  Ind.  322 ;  Taylor  v.  Board,  etc., 
67  Ind.  383;  State,  ex  rel.,  v.  Wallace,  41  Ind.  445;  Wright 
V.  Board,  etc.,  98  Ind.  88. 

In  the  absence  of  a  statute,  a  county  is  liable  to  pay  fees 
and  charges  to  the  clerk  precisely  in  the  same  manner  that  an 
individual  is,  and  not  otherwise,  and  except  where  a  statute 
expressly  authorizes  the  boards  of  commissioners  to  make 
allowances  to  him  for  services  which  he  performs  in  the  course 
of  his  official  duties,  they  have  no  more  authority,  and  are 
under  no  greater  liability,  to  pay  him  for  such  services,  than 
to  pay  for  any  other  services  not  performed  for  the  county. 
We  have  been  unable  to  find  any  statutes  which  fix  any  com- 
pensation for  the  clerk  for  performing  any  of  the  services 
above  specified,  or  which  authorize  the  county  boards  to  pay 
for  such  services  out  of  the  public  treasury,  and  as  neither 
the  appellant  nor  his  counsel  have  pointed  out  any  law  for 
either,  we  have  some  confidence  that  none  exists. 

The  judgment  is  affirmed. 
Filed  March  18, 1885. 
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No.  11,619. 

Teter  v.  Teter. 

Masbiage. — lYesumption. — Rights  of  Children, — ^The  presumption  in  favor 
of  marriage  and  the  legitimacy  of  children  is  one  of  the  strongest  known 
to  the  law,  and  in  favor  of  a  child  asserting  its  legitimacy  this  pre- 
sumption applies  with  peculiar  force. 

Same. — Solemnization. —  Violation  of  Statute  Bequiiring  License.— No  cere- 
mony or  solemnization  is  necessary  to  validate  a  marriage,  and  a  mar- 
riage is  not  rendered  void  by  a  failure  to  comply  with  a  statute  requir- 
ing the  parties  to  obtain  a  licend^,  though  such  failure  may  subject 
th^m  to  a  criminal  prosecution. 

Same. — OonaenL —  Whal  ConttUtUes, — Where  there  is  an  agreement  to  form 
a  present  matrimonial  connection,  followed  by  cohabitation  as  husband 
and  wife,  no  particular  form  of  words  is  essential,  provided  it  appears 
that  the  .engagement  was  entered  into  from  pure  motives,  and  that  the 
connection  was  not  entered  into  from  bad  motives  or  for  the  mere  pur- 
pose of  sexual  commerce. 

SAHB-^Evidenee. — Legitimacy  of  Cfhildren, — Where  a  child  asserts  its  legiti- 
macy, and  another  child,  in  order  to  obtain  property,  asserts  its  own 
illegitimacy,  it  will  require  strong  evidence  to  overcome  the  presump- 
tion of  marriage,  and  where  the  evidence  shows  that  the  engagement  of 
the  parents  was  entered  into  from  good  motives  and  in  the  belief  that 
there  was  no  impediment  to  the  marriage,  and  is  followed  by  continued 
and  open  cohabitation  as  husband  and  wife  after  all  impediments  are 
removed,  and  by  the  execution  of  deeds  as  husband  and  wife,  the  pre- 
sumption will  not  be  overborne  by  the  general  statement  that  the  par- 
ties were  not  married,  but  such  statement  will  be  construed  to  mean 
simply  that  there  was  no  formal  marriage  ceremony. 

From  the  Hamilton  CSrcuit  Court. 

R.  Grahamy  J.  8.  Frazer,  W.  D.  Frazery  T.  J.  Kane  and  T. 
P.  Davis,  for  appellant. 

R.  R.  Stephemouy  L.  0.  Clifford^  O.  Shirts  and  W.  R. 
Fertigy  for  appellee. 

Eluott,  J. — William  H.  Clayton  and  Mrs.  Hannah  A. 

Teter,  a  widow,  entered  into  a  contract  of  marriage,  and  on 

the  18th  day  of  May,  1871,  a  license  was  obtained  from  the 

clerk  and  the  marriage  duly  solemnized.     Clayton  had  been 
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previously  married,  but  he  believed,  in  good  faith,  that  the 
former  marriage  had  been  dissolved,  and  there  were  reason- 
able grounds  for  this  belief,  for  he  had  been  so  informed  by 
those  who  were  in  a  situation  to  possess  full  information,  and 
the  announcement  that  a  divorce  was  granted  was  in  fact  made, 
and  was  noted  on  the  record  of  the  court  of  common  pleas  of 
Muskingum  county,  Ohio,  in  a  suit  brought  by  his  former 
wife.  The  decree,  however,  was  never  formally  entered,  and 
the  suit  was  dismissed  because  of  a  failure  to  pay  the  costs. 
Mrs.  Teter  believed  that  there  was  no  impediment  to  the  mar- 
riage between  her  and  Clayton,  and  the  evidence  leads  to  the 
inference  that  she  died  in  that  belief.  The  parties  lived  and 
cohabited  together  as  husband  and  wife;  they  were  so  re- 
garded by  the  community ;  they  so  held  themselves  out ;  a 
mortgage  was  executed  by  them  as  husband  and  wife ;  a  child, 
the  appellee,  was  born  to  them  in  October,  1874,  received  his 
father^s  name,  and  was  always  recognized  as  the  child  of  law- 
ful wedlock.  In  September,  1871,  Clayton's  former  wife, 
Dora,  did  obtain  a  decree  of  divorce  in  the  Greene  Circuit 
Court  of  this  State,  and  he  testified  that  neither  he  nor  the 
appellee's  mother  had  reason  to  believe  that  there  was  any 
legal  impediment  to  their  marriage ;  that  they  continued  to 
live  together  as  husband  and  wife  until  her  death,  in  1877; 
but  he  also  testified  that  they  were  married  but  once,  and  that 
this  was  on  the  18th  of  May,  1871.  Mrs.  Teter,  at  the  time 
of  her  marriage  to  Clayton,  held  the  land  in  controversy  in 
virtue  of  her  first  marriage  with  George  H.  Teter,  who  died 
in  1863,  leaving  as  his  heirs  his  wife,  Hannah  A.  Teter,  and 
his  son,  John  H.  Teter,  the  appellant. 

The  appellee's  contention  is  that  the  marriage  of  his  mother 
to  his  father,  William  H.  Clayton,  was  absolutely  void ;  that 
the  land  which  descended  to  her  from  her  first  husband  re- 
mained in  her,  aud  that  he  inherits  it  as  her  illegitimate  child. 
The  appellant's  contention  is  that  there  was  a  marriage,  and 
that  his  mother  was  Clayton's  wife  at  the  time  of  her  death, 
and  that  the  land  is  his,  under  the  rule  that  the  children  of 
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the  first  husband  inherit  to  the  exclusion  of  the  children  of  a 
eecond  marriage,  in  cases  where  the  mother  dies  during  the 
second  marriage  the  owner  of  land  vested  in  her  by  descent 
from  her  first  husband.  This  rule  was  approved  when  the 
case  was  in  this  court  for  the  first  time.  Teter  v.  Clayton,  71 
Ind.  237.  At  that  time  the  appellee  asserted  his  legitimacy, 
and  claimed  title,  as  a  legitimate  child,  through  a  decree  ren- 
dered in  a  partition  suit,  but  he  was  defeated  upon  the  ground 
that  a  decree  in  partition  does  not  create  title. 

The  appellee's  success  in  this  case  depends  upon  the  estab- 
lishment of  his  own  illegitimacy  and  his  parent's  shame.  It 
will  also  require  that  we  give  to  our  statute  an  operation  that 
will  place  the  child  of  adulterous  intercourse  in  a  better  po- 
sition than  one^born  in  lawful  wedlock,  for,  if  the  mother's 
illegitimate  child  be  declared  her  heir,  he  takes  a  better  posi- 
tion than  a  legitimate  child,  and  succeeds  to  property  vested 
in  her  in  virtue  of  her  first  marriage,  and  partially  excludes 
the  child  of  the  man  through  whom  she  derived  her  title,  and 
he  thus  secures  a  more  favored  position  than  a  child  of  a  sec- 
ond lawful  marriage  can  possibly  attain.  The  efiect  of  such 
a  doctrine  would  be  to  favor  children  born  bastards,  to  the 
exclusion  of  the  issue  of  a  lawful  marriage.  Public  policy 
and  justice  seem  to  require  that  a  child  of  adulterous  inter- 
course should  not  be  more  highly  favored  than  the  child  of 
lawful  wedlock.  The  policy  of  our  legislation  is  to  keep  the 
property  vested  in  the  wife  by  virtue  of  her  first  marriage 
beyond  the  reach  of  a  second  husband,  and,  surely,  this  policy 
ought  to  extend  to  the  influence  of  a  paramour,  who  has  gained 
her  affections.  If  the  law  with  sedulous  care  guards  the  wife 
against  the  influence  of  a  second  husband,  it  should  guard  her 
with  no  less  vigilance  against  that  of  a  man  whose  relation- 
ship is  as  close  as  that  of  a  husband,  but  is  unsanctioned  by 
morality  or  law.  These  considerations  are  important  here, 
even  though  we  do  not  undertake  to  follow  them  to  their  ul- 
timate results,  for  they  impress  us,  as  they  must  every  one, 
with  the  wisdom  and  justice  of  the  rule,  that  the  presump- 
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tion  in  favor  of  matrimony  is  one  of  the  strongest  known  to  the 
law.  This  presumption  we  stated  and  enforced  when  the  ease 
was  last  here,  and  we  are  not  now  inclined  to  relax  its  force  or 
remit  its  rigor  in  the  slightest  degree.  Teter  v.  Tetery  88  Ind. 
494.  Where  the  child  of  the  first  marriage  asserts  the  validity 
of  his  mother's  second  marriage,  and  a  child  born  to  her  of  an 
asserted  marriage  with  another  man  affirms  its  invalidity,  and 
that  he  is  himself  the  offspring  of  an  adulterous  connection,  the 
presumption  should  be  extended  to  its  utmost  verge. 

In  the  last  decision  made  by  this  court  in  this  controversy, 
it  was  held  that  there  was  no  valid  decree  of  divorce  ren- 
dered by  the  court  of  common  pleas  of  Muskingum  county, 
in  the  suit  instituted  by  Clayton's  former  wife,  for  the  reason 
that  the  suit  was  dismissed  before  a  final  judgment  had  been 
entered,  and  we  were  bound  to  presume  that  the  judgment 
of  dismissal  was  right.  It  was  also  held  that  the  decision  in 
Light  V.  Lan€y  41  Ind.  539,  required  us  to  decide  that  if  the 
man  had  a  living  wife,  his  subsequent  marriage  was  void. 
AVc  held  further,  that  the  presumption,  in  favor  of  the  validity 
of  marriage  in  cases  where  the  parties  acted  in  good  faith  and 
cohabited  as  husband  and  wife,  believing  that  there  was  a 
valid  marriage,  was  one  of  very  great  strength,  and  that  it 
was  not  overcome  by  the  evidence  adduced  on  the  former 
hearing.  We  did  not  decide  what  evidence  would  be  suffi- 
cient to  overcome  that  presumption ;  we  did  no  more  than 
decide  that  the  evidence  then  before  us  did  not  do  it.  In 
affirming  that  evidence  is  not  sufficient  to  carry  down  a  pre- 
sumption, it  is  neither  expressly  nor  impliedly  affirmed  that 
a  certain  quantity  or  quality  of  evidence  will  do  it.  In  af- 
firming that  a  certain  quantity  of  powder  is  not  sufficient  to 
propel  a  ball  to  a  given  point,  there  is  no  determination  of 
the  question  of  how  much  will  be  required  to  carry  the  ball 
to  that  point.  In  deciding  that  there  is  not  sufficient  evi- 
dence to  establish  guilt,  a  court  does  not  necessarily  decide 
what  evidence  will  produce  that  result.  The  question  now 
presented  was  not  settled  by  the  former  decision. 
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It  is  important  to  ascertain  the  status  of  the  person  who 
asserts  the  validity  of  the  marriage.  In  this  case  the  person 
who  does  this  is  free  from  all  taint  of  wrong;  he  is  asserting 
his  mother's  innocence  of  evil,  and  maintaining  his  right  to 
property  acquired  by  his  father.  If  any  right  is  lost  to  him 
it  results  fix)m  no  wrong  of  his,  but  solely  from  the  miscon- 
duct of  another.  He  is,  therefore,  in  a  position  to  insist 
upon  a  full  and  broad  application  of  the  rule,  that  "  the  law 
presumes  morality,  and  not  immorality ;  marriage,  and  not  con- 
cubinage ;  legitimacy,  and  not  bastardy.^'  Hynes  v.  McDer- 
rnoU,  91 N.  Y.  461 ;  S.  C,  43  Am.  R.  677.  The  son  of  the  former 
marriage  occupies  a  much  more  favorable  position  than  one  who 
had  been  guilty  of  either  positive  wrong  or  culpable  negligence. 
It  would  be  a  wide  departure  from  the  true  principles  of  justice 
to  allow  him  to  be  shorn  of  his  rights  because  his  mother 
had  been  guilty  of  a  moral  wrong,  and  such  a  result  should 
be  avoided  unless  the  clear  words  of  a  statute,  or  long  settled 
rules  of  law,  compel  the  courts  to  go  to  that  length.  It 
would  be  difficult  to  fiud  any  principle  of  natural  justice  that 
would  justify  a  court  in  compelling  a  surrender  of  rights  by 
one  without  fault  at  the  demand  of  one  who  pleads  his 
mother's  wrong  and  his  own  illegitimacy  as  the  ground  of 
his  claim  to  the  property  which  is  the  subject  of  the  contro- 
versy. We  are  firmly  impressed  with  the  belief  that  it  is  our 
duty  to  carry  the  rule,  of  which  we  have  spoken,  to  its  full 
extent,  and  hold  that  the  continuous  living  together  as  hus- 
band and  wife  of  Mr.  and  Mrs.  Clayton,  their  acts  as  such, 
their  well  founded  belief  in  the  validity  of  their  formal  mar- 
riage, the  husband's  recognition  of  that  relation  after  the  di- 
vorce obtained  by  his  first  wife  left  him  free  to  enter  into  a 
matrimonial  engagement,  the  second  wife's  firm  faith  from 
first  to  last  that  she  was  lawfully  married,  the  declarations  of 
the  parties  that  they  were  married,  the  acknowledgment  of 
the  appellee  as  the  child  of  the  marriage  bed,  create  a  pre- 
sumption of  marriage  too  strong  to  be  overcome  by  the  gen- 
eral statement  of  the  husband,,  when  on  the  witness  stand, 
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that  there  was  only  one  marriage.  Our  conclusion  is  dictated 
by  sound  principles  of  public  policy,  and  just  principles  of 
morality.  We  violate  no  rule  of  law  in  holding  this.  •  There 
was  a  time  when  no  impediment  to  Clayton's  second  mar- 
riage existed,  and  the  strong  and  almost  conclusive  presump- 
tion from  the  fiicts  developed  by  the  evidence  is,  that  there  was 
present  in  the  minds  of  the  parties  the  mutual  consent  which 
gives  validity  to  marriages  even  though  there  is  no  formal 
solemnization.  It  is  not  the  formal  ceremony  that  creates 
the  marital  relation.  If  the  matrimonial  engagement  is  en- 
tered into  from  pure  motives,  and  the  connection  is  not 
formed  for  the  purpose  of  illicit  sexual  commerce,  there  may 
be  a  valid  marriage  although  there  is  no  formal  celebration. 
The  intention  to  assume  the  relation  of  husband  and  wife, 
attended  by  pure  and  just  motives,  and  accompanied  by  an 
open  acknowledgment  of  that  relation,  is  sufficient  to  consti- 
tute a  marriage.  An  adulterous  connection,  entered  into 
without  any  intention  to  marry,  can  not  operate  as  a  valid 
marriage,  but  a  connection,  formed  from  pure  motives  and 
entered  into  with  the  intention  of  creating  the  relation  of 
husband  and  wife,  may  establish  such  a  marriage  as  the  law 
will  respect.  Persons  may  be  punished  for  not  obtaining 
licenses  to  marry,  or  for  not  taking  steps  to  secure  a  proper 
record  of  the  marriage,  but  there  may,  nevertheless,  be  a 
valid  marriage.  The  want  of  form,  or  the  lack  of  ceremo- 
nial rites,  does  not  impair  a  marriage  contract,  in  cases  where 
it  is  entered  into  from  good  motives  and  with  an  intention  to 
contract  a  present  marriage,  and  is  followed  by  an  open  ac- 
knowledgment of  the  marital  relation. 

We  said  when  this  case  was  last  here,  that  little,  if  any, 
formality  was  required  in  the  marriage  ceremony,  and  we  now 
say  that  no  formal  ceremony  is  necessary,  and  that  if  the  mo- 
tives are  good,  the  intention  to  effect  an  immediate  marriage 
is  present,  and  the  purpose  to  unite  as  husband  and  wife  ex- 
ists in  the  minds  of  both  parties,  mutual  consent  is  all  that  is 
required.  A  text-writer,  in  speaking  of  marriage,  says :  "We 
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maintain  that  the  latter  is  the  correct  legal  view  j  and  that  it 
should  be  said  that  the  law  requires  in  such  cases  a  simple  ex- 
pression of  mutual  consent,  and  no  more/'  Schouler  Domestic 
Kelations,  section  25.  At  another  place  this  author  quotes 
from  an  English  judge  the  following :  "A  marriage  is  not 
every  carnal  commerce ;  nor  would  it  be  so  even  in  the  law  of 
nature.  A  mere  carnal  commerce,  w^ithout  the  intention  of 
cohabitation  and  bringing  up  of  children,  would  not  constitute 
marriage  under  any  supposition.  But  when  two  persons 
agree  to  have  that  commerce  for  the  procreation  and  bringing 
up  of  children,  and  for  such  lasting  cohabitation, — that,  in  a 
state  of  nature,  would  be  a  marriage ;  and,  in  the  absence  of 
all  civil  and  religious  institutions,  might  safely  be  presumed 
to  be,  as  it  is  properly  called,  a  marriage  in  the  sight  of  God." 
Ibidy  section  26.  Chancellor  Kent  says :  "  No  peculiar  cere- 
monies are  requisite  by  the  common  law  to  the  valid  celebra- 
tion of  the  marriage.  The  consent  of  the  parties  is  all  that 
is  required."     2  Kent  Com.  87. 

In  Hutehiris  v.  Kiminell,  31  Mich.  126  (S.  C,  18  Am.  R. 
164),  CoOLEY,  J.,  speaking  for  the  court,  said  :  "  Whatever 
the  form  of  the  ceremony,  or  even  if  all  ceremony  was  dis- 
pensed with,  if  the  parties  agreed  presently  to  take  each  other 
for  husband  and  wife,  and  from  that  time  lived  together  pro- 
fessedly in  that  relation,  proof  of  these  facts  would  be  suffi- 
cient to  constitute  proof  of  a  marriage."  This  is  the  view 
taken  by  the  great  majority  of  the  American  courts.  Meister 
v.  Moore,  96  U.  S.  76 ;  Dicherson  v.  BrowUy  49  Miss.  357 ; 
Pari  V.  P(yrty  70  111.  484 ;  Lewis  v.  Ames,  44  Texas,  319 ;  Dyer 
V.  Brannocky  66  Mo.  391 ;  S.  C,  27  Am.  R.  359 ;  Campbell  v. 
Gidlatty  43  Ala.  57 ;  Askew  v.  Dupree,  30  Ga.  173. 

This  general  doctrine  extends  so  far  as  to  sustain  the  va- 
lidity of  marriages  made  without  complying  with  forms  pre- 
scribed by  statute,  for  it  is  held  that  such  marriages  will  be 
sustained  unless  the  statute  expressly  declares  them  void. 
MeiMer  v.  Moore,  supra;  Dyer  v.  Brannock,  supra.  If  this 
be  the  rule  where  the  common  law  doctrine  prevails,  thera 
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can  be  no  doubt  that  it  is  the  rule  under  a  liberal  statute  like 
ours,  which  declares  marriage  to  be  a  civil  contract.  The 
conclusion  from  these  authorities  is  that  the  question  whether 
there  was  or  was  not  a  marriage  depends  entirely  upon  the 
motives,  intention  and  agreement  of  the  parties,  and  not  upon 
any  mere  matters  of  form  or  ceremony. 

Consent  is  essential  to  the  existence  of  a  valid  marriage^ 
but  it  need  not  be  evidenced  in  any  particular  form ;  if  mar- 
riage was  intended,  and  the  circumstances  show  that  the  par- 
ties assumed  to  enter  into  that  relation,  consent  will  be  inferred. 
Bishop  says :  "  Not  even  words  are  in  all  circumstances  neces- 
sary. Or  it  is  sufficient  that  the  parties,  in  language  mutually 
understood,  or  by  anything  declaratory  of  intention,  accept 
of  each  other  as  husband  and  wife.  Even,  as  Swinburne  ob- 
serves, if  the  words  do  not  of  their  natural  meaning  or  by  com- 
mon use  ^  conclude  matrimony,'  yet,  if  the  parties  intend  mar- 
riage, and  their  intent  sufficiently  appears,  'they  are  inseparable 
man  and  wife,  not  only  before  God,  but  also  before  man.' ''  1 
Bishop  Marriage  and  Divorce,  section  229.  There  can  be  no 
doubt  that  the  parties  in  this  instance  never  contemplated 
anything  else  than  marriage,  and  the  mutual  consent  was  man- 
ifested in  the  formal  marriage  of  1871,  and  was  clearly  ex- 
pressed in  the  declarations  and  conduct  from  that  day  until 
the  relation  was  dissolved  by  Mrs.  Clayton's  death.  The  cii^ 
cumstances  lead  with  almost  irresistible  force  to  the  conclu- 
sion that  the  mutual  consent  to  marry  was  given  after,  as  well 
as  before,  the  divorce  was  obtained  by  Clayton's  first  wife. 
If  no  form  of  words  is  essential  to  express  the  consent  whep 
the  marriage  is  first  contracted,  we  can  see  no  reason  why  any 
should  be  needed  to  .continue  the  relation  after  the  removal 
of  an  iqipediment  existing  at  the  time  of  the  formal  celebra- 
tion of  the  marriage.  It  would  be  more  consistent  with  log- 
ical principles  to  hold  that  the  subsequent  cohabitation  as  hus- 
band and  wife  is  referable  to  the  consent  expressed  at  the 
commencement  of  the  connection  between  the  parties,  than  to 
hold  that  it  was  an  adulterous  commerce,  unsanctioned  by 
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marriage.  The  reasoning,  and,  indeed,  the  decisions,  of  some 
of  the  courts,  go  very  far  in  this  direction.  Donnelly  v.  Don- 
nelly, 8  B.  Mon.  113;  DeThoren  v.  Attorney  General,  L.  R.  1 
App.  Cas.  686 ;  Physick's  Estate,  4  Am.  L.  Reg.  (N.  8.)  418; 
Fenton  v.  Reed,  4  Johns.  51 ;  Rose  v.  Clark,  8  Paige,  574; 
Jackson  V.  Claw,  18  Johns.  345;  In  re  Taylor,  9  Paige,  611 ; 
Schooler  Dom.  Rel.,  section  26. 

But  we  are  not  required  in  this  case  to  go  so  far  as  to  hold 
that  the  party  denying  the  validity  of  the  marriage  must  prove 
that  it  was  repudiated  before  or  after  the  removal  of  the  ob- 
stacle to  its  validity ;  all  we  need  do  is  to  decide  that  the  gen- 
eral statement  of  Clayton  is  not  in  itself  sufficient  to  over- 
come the  presumption  that  the  connection  between  the  parties 
was  the  lawful  one  of  husband  and  wife,  and  not  the  immoral 
one  of  adulterous  commerce. 

The  general  statement  of  Clayton  that  there  was  no  mar- 
riage does  not  outweigh  the  fiicts  elsewhere  revealed  in  his 
own  testimony.  It  is  perfectly  clear  that  he  did  not  mean 
that  there  was  no  marriage  arising  out  of  an  agreement,  but 
that  he  meant  that  there  was  no  formal  second  marriage.  It 
is  but  justice  to  him  to  assign  this  meaning  to  his  testimony. 
It  is  not  unusual  to  use  the  word  "  married  "  as  signifying  the 
ceremony,  and  this  we  think  was  the  sense  in  which  it  was 
employed  by  Clayton.  The  utmost  that  can  be  inferred  from 
his  testimony  is,  that  there  was  no  second  formal  celebration 
of  the  marriage.  As  no  formal  solemnization  was  needed,  the 
fact  that  none  took  place  does  not  overthrow  the  presuni])- 
tion  of  marriage.  According  to  Clayton's  own  testimony 
nothing  was  wanting  to  a  valid  second  marriage  except  its 
formal  celebration. 

Upon  the  fects  the  law  is  with  the  appellant.  Judgment 
reversed. 

FUed  March  21, 1885. 
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^  ^  Waller  v.  Wood. 

BoABD  OP  Health. — County  Commissioners. — Secretary. — Under  the  stat- 
ute, B.  S.  1881,  section  4993,  the  county  commissioners  constitute  the 
board  of  health  of  the  county,  and  a  physician  who  is  selected  by  the 
county  board  of  health  as  its  secretary  is  entitled  to  such  compensation 
from  the  county  treasury  as  such  board  may  determine. 

Same. — Compensation^  Haw  Paid. — When  the  secretary's  compensation  is 
determined  by  the  board  of  health,  it  is  the  duty  of  the  county  commis- 
sioners as  such  to  cause  it  to  be  paid  out  of  the  county  treasury  by  the 
auditor's  warrant  for  the  amount  on  the  treasurer. 

Same. —  Presumption.^  Supreme  Court. — W^here  the  county  commissioners 
made  an  allowance  to  the  secretary  of  a  board  of  health,  the  Supreme 
Court  will  presume,  in  favor  of  the  ruling  of  the  circuit  court  dismiss- 
ing an  appeal  therefrom,  that  the  board  of  health  had  determined  the 
amount  of  his  compensation,  and  that  the  allowance  was  made  by  the 
county  commissioners  in  payment  of  the  same. 

Same. — Query,  Whether  the  allowance  by  the  county  commissioners  to  the 
secretary  of  the  county  board  of  he^ilth  is  not  of  itself  a  determination 
of  the  amount  of  such  compensation  within  the  meaning  of  the  statute. 

Same. — Appeal — Discretion  of  Board  of  Health. — No  appeal  lies  from  an 
order  of  a  county  board  of  health  fixing  the  compensation  of  its  secre- 
tary, the  statute  creating  boards  of  health  investing  them  with  discre- 
tionary power  in  that  regard,  and  making  no  provision  for  appeal. 

From  the  Steuben  Circuit  Court. 

S.  A.  Powers  and  G.  B,  Adania,  for  appellant. 

J.  A.  WoodhuU  and Brovm,  for  appellee. 

Best,  C. — The  appellee  filed  the  following  verified  claim 
against  the  county : 
*^ Steuben  County,  Indiana, 

''ToH.D.  Wood,  Dr.: 

*^As  health  officer  Steuben  county,  for  the  year  1883,  $250.*' 

This  claim  was  allowed  by  the  board  of  commissioners, 
and  from  such  order  the  appellant,  who  was  a  taxpayer  of 
the  county,  and  who  felt  aggrieved  by  the  decision,  appealed 
to  the  circuit  court.  The  appeal,  upon  motion,  was  there 
dismissed,  and  here  such  ruling  is  assigned  as  error. 

It  is  obvious  that  this  claim  was  for  services  rendered  as 
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"health  officer"  of  said  county,  under  and  by  virtue  of  sec- 
tion 4993,  R.  S.  1881.     This  section  is  in  these  words: 

"  The  trustees  of  each  town,  the  mayor  and  common  coun- 
cil of  each  incorporated  city  (except  where  a  regular  con- 
stituted board  of  health,  by  ordinance  of  such  city,  now 
exists  or  may  hereafter  be  created),  and  the  board  of  county 
commissioners  of  each  county  shall  constitute  a  board  of 
health,  ex  officio,  for  each  of  the  several  towns,  cities,  and 
counties  respectively  of  the  State,  who  shall  perform  such 
duties  respectively  required  of  them  by  this  act  without  com- 
pensation. They  shall  annually,  in  the  month  of  January, 
complete  their  organization  by  the  election  of  a  secretary, 
who  shall  be  a  physician.  The  secretary  of  such  local  boards 
of  health,  and  the  secretary  of  any  regular  constituted  board 
of  health  of  any  incorporated  city,  shall  be  the  health  officer 
of  every  town,  city,  or  county,  respectively,  for  the  purposes 
provided  in  this  act,  and  shall  be  allowed  such  compensation 
from  the  town,  city,  or  county  treasury,  respectively,  as  the 
board  electing  them  may  determine :  Provided,  That  the  sec- 
retary of  each  county  board  of  health  shall  render  such  med- 
ical and  surgical  services  as  may  be  required  by  persons 
confined  in  the  county  jail  of  such  county,  and  such  other 
medical  services  as  may  be  required  of  him  by  the  board  of 
county  commissioners." 

By  virtue  of  this  section,  a  physician,  who  is  selected  by 
the  county  board  of  health  as  its  secretary,  is  entitled  to  such 
compensation  from  the  county  treasury  as  such  board  may 
determine.  This  the  appellant  concedes,  but  insists  that  the 
authority  to  make  such  officer  an  allowance  for  such  compen- 
sation is  conferred  upon  the  board  of  health,  and  not  upon 
the  board  of  commissioners,  and  as  the  allowance  in  this 
case  was,  therefore,  unauthorized,  any  person  interested  and 
a^rieved  might  appeal  therefrom  under  the  general  statute 
authorizing  appeals  from  the  board  of  commissioners.  This 
position  can  not  be  maintained.  The  statute  above  recited 
does  not  confer  any  authority  upon  the  board  of  health  to 
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make  such  allowance.  It  simply  authorizes  such  board  to 
determine  the  amount  of  l3ompensation,  and  when  determined 
the  duty  rests  upon  the  board  of  commissioners  to  cause  it 
to  be  paid  out  of  the  county  treasury.  This  is  done  by  an 
allowance  upon  which  the  auditor  draws  his  warrant  upon 
the  treasurer.  This  is  the  usual  mode,  and  the  statute  does 
not  change  it.  If,  then,  the  amount  of  the  appellee's  com- 
pensation as  such  officer  was  determined  by  the  board  of 
health,  and  the  allowance  was  made  for  the  sum  thus  fixed, 
the  board  of  commissioners  did  have  authority  to  make  the 
allowance.  The  contrary  does  not  appear,  and  as  this  court 
win  indulge  every  reasonable  presumption  in  favor  of  the 
ruling  of  the  circuit  court,  it  will  indulge  the  presumption 
that  the  board  of  health  had  determined  the  amount  of  such 
compensation,  and  that  the  allowance  was  made  by  the  board 
of  commissioners  in  payment  of  the  same.  Kissdl  v.  Ander- 
son,  73  Ind.  485;  Coulter  v.  Coulter ,  81  Ind.  542;  Peckx. 
Board,  etc.,  87  Ind.  221. 

This  much  has  been  said  upon  the  assumption  that  the 
county  commissioners  must  determine  the  amount  of  such 
compensation  while  acting  strictly  as  the  board  of  health. 
This,  however,  is  probably  not  required.  The  commissioners 
constitute  the  county  board  of  health,  and  it  would  seem  that 
an  allowance  by  them  to  the  secretary  of  such  board  was  of 
itself  a  determination  of  the  amount  of  such  compensation 
within  the  meaning  of  the  statute,  and  that  such  determina- 
tion need  not  precede  the  allowance  nor  be  made  by  them 
while  formally  acting  as  the  county  board  of  health.  A'sub- 
stantial  compliance  is  all  that  is  required. 

The  statute  creating  boards  of  health  makes  no  provision 
for  an  appeal,  and  we  think,  by  implication,  denies  an  appeal 
from  an  order  awarding  the  "  health  officer "  compensation 
for  his  services.  The  amount  of  compensation  is  a  mere  mat- 
ter of  discretion  with  the  board  of  health,  and  from  a  deci- 
sion made  in  matters  of  discretion  no  appeal  lies.     Sims  v. 
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Board,  etc.,  39  Ind.  40;  MojffiU  v.  State,  ex  reL,  40  Ind.  217; 
Grvsenyiheyer  v.  City  of  Logansport,  76  Ind.  549. 

An  appeal  can  i^ot  be  taken  without  depriving  the  board 
of  health  of  the  right  to  determine  the  amount  of  compensa- 
tion to  which  its  secretary  is  entitled,  and,  therefore,  the  stat- 
ute, by  investing  the  board  with  such  right,  impliedly  denies 
an  appeal.  The  appeal  in  this  case  was,  therefore,  properly 
dismissed.  This  conclusion  is  in  entire  harmony  with  the 
doctrine,  that  an  appeal  lies  in  all  cases  where  it  is  not  ex- 
pressly or  impliedly  withheld,  as  was  decided  in  Grusenmeyer 
V.  City  of  Logansport,  supra,  and  the  cases  following  it. 

This  conclusion  renders  it  unnecessary  to  notice  the  assign- 
ment that  the  claim  iiled  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  order  of  the  court  in  dismissing  the  appeal  should, 
therefore,  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 
Filed  April  2,  1885. 


No.  11,010. 
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Pleading. — CbmjMnt.--^Ikmufrer,-— Motion  to  Make  Cfertoin.— JVadtce.— 
Where  the  facts  alleged  in  a  complaint  constitute  a  substantially  good 
canse  of  action  against  the  defendant,  it  is  sufficient  on  demurrer  and 
on  motion  to  make  more  certain,  although  it  might,  with  propriety, 
have  been  ordered  to  be  made  more  certain. 

FsoxissoBT  ^crrE.— Endorsement,-— WarrarUy  of  Title  and  Oenuvnenew.— 
EOoppeL — One  who  transfers  a  negotiable  instrument  by  endorsement, 
warrants  the  title  and  genuineness  of  the  paper,  and,  when  sued  upon 
his  contract  of  endorsement,  he  is  estopped  from  denying' the  existence, 
legality  or  validity  of  the  contract  which  he  transfers,  for  the  purpose 
of  defeating  his  own  liability  thereon. 

8ame. — AlteratUm, — Principal  arid  Surety. — Sufficiency  of  Evidence, — A,  W. 
and  £.  W.  were  private  bankers,  and  as  such  loaned  to  D.  certain 
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money  for  which  he  executed  his  note  to  E.  W.,  cashier,  with  K.  and 
A.  and  another  as  sureties.  At  its  maturity  the  note  was  renewed  with 
K.  and  A.  only  as  sureties.  When  it  was  about  due  'again,  D.  procured 
A.  W.  to  prepare  a  new  note  in  further  renew^U,  payable  to  the  latter. 
D.  and  K.  signed  this  note,  and  D.  then  returned  it  to  A.  W.,  at  his 
bank,  and  told  A.  he  would  find  it  there  awaiting  his  signature.  A. 
went  to  the  bank,  but  told  A.  W.  that  he  was  unwilling  to  longer 
continue  as  co-surety  with  K.,  but  was  willing  to  endorse  the  note  as 
surety  for  both  D.  and  K.  A.  W.  thereupon  explained  how  that 
could  be  done,  and  acting  under  the  impression  that  A.  wished  and  was 
authorized  to  have  the  change  made,  drew  his  pen  across  the  name  ''A. 
W.'*  and  wrote  A/s  above  it,  and  the  latter  then  wrote  his  name 
across  the  back.  When  the  note  became  due  £.  W.  brought  suit 
thereon  against  D.  and  K.,  who  denied  the  execution  of  the  note  and 
succeeded  in  their  defence.  In  a  subsequent  action  by  A.  W.  against 
A.  on  his  endorsement,  there  was  a  finding  and  judgment  against  the 
latter. 
Ileldf  that  upon  the  above  evidence  the  finding  will  not  be  disturbed. 

From  the  Marshall  Circuit  Court. 

J.  D,  McLaren  and  H.  Corbin,  for  appellant. 

A.  C  Capron  and  M.  A.  0.  Packardy  for  appellee. 

NiBLACK,  J. — Action  by  Amzi  L.  Wheeler  against  Philip 
S.  Alleman  upon  the  latter's  endorsement  of  a  promissory- 
note,  as  follows : 
"  ijl,0(X).  Plymouth,  Indiana,  January  23d,  1879. 

"  One  day  after  date,  for  value  received,  we,  or  either  of 
us,  promise  to  pay  P.  S.  Alleman,  or  order,  one  thousand  dol- 
lars, at  his  office  in  Plymouth,  Ind.,  with  interest  at  the  rate 
of  ten  per  cent,  after  maturity,  and  with  ten  per  cent,  attor- 
ney's fees,  without  any  relief  from  valuation  and  appraisement 
laws.  W.  W.  Duff. 

"  Reuben  Kaley.'' 

Endorsed:  "P.  S.  Alleman." 

The  complaint  averred  that  when  the  note  became  due  the 
plaintiff  brought  suit  upon  it  in  the  Marshall  Circuit  Court 
against  Duff  and  Kaley,  as  the  alleged  makers  thereof,  who 
joined  issue  in  said  cause  by  a  pica  of  "non  est  factum,^'  and 
and  that  upon  the  final  trial,  at  the  March  term,  1882,  of  said 
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court,  Duff  and  Kaley  recovered  judgment  against  the  plain- 
tiff upon  such  plea  and  for  costs  of  suit^  taxed  at  $50. 

The  complaint  further  averred  that  at  the  time  Alleman 
endorsed  the  note  to  the  plaintiff^  he  had  knowledge  of  the 
fiict  that  Duff  and  Kaley  were  not  its  makers,  and  were  not 
liable  to  pay  the  same ;  also,  that  the  note  remained  wholly 
unpaid. 

Alleman,  the  defendant,  first  moved  that  the  plaintiff  should 
be  required  to  make  the  allegations  of  his  complaint  more  spe- 
cific, but  his  motion  was  overruled.  He  then  demurred  to 
the  complaint,  and  his  demurrer  was  overruled.  He  there- 
upon answered  in  two  paragraphs :  First  Denying  the  exe- 
cution of  the  note  by  Duff  and  Kaley  and  of  the  endorse- 
ment sued  on.    Second,  A  general  denial. 

The  circuit  court  trying  the  cause  made  a  general  finding 
for  the  plaintiff,  assessing  his  damages  at  the  amount  due  upon 
the  note,  and,  denying  a  new  trial,  rendered  judgment  upon 
the  finding. 

It  is  claimed  that  the  circuit  court  erred :  First.  In  deny 
ing  the  motion  to  require  the  complaint  to  be  made  more  spe- 
cific. Second.  In  overruling  the  demurrer  to  the  complaint. 
Third.  In  refusing  to  grant  a  new  trial  upon  the  ground  that 
the  finding  was  not  sustained  by  sufficient  evidence,  and  was, 
in  fiict,  contrary  to  law. 

It  is  enacted  by  section  376  of  the  code  of  1881,  that  "  In 
the  construction  of  a  pleading,  for  the  purpose  of  determin- 
ing its  effect,  its  allegations  shall  be  liberally  construed,  with 
a  view  to  substantial  justice  between  the  parties;  but  when 
the  allegations  of  a  pleading  are  so  indefinite  or  uncertain  that 
the  precise  nature  of  the  charge  or  defence  is  not  apparent, 
the  court  may  require  the  pleading  to  be  made  definite  and 
certain  by  amendment.'^ 

It  is  quite  evident  that  the  facts  relied  on  for  a  recover)'  in 
this  action  were  not  as  directly  and  certainly  charged  as  the 
rules  of  good  pleading  required,  and  that  the  complaint  might, 
with  great  propriety,  have  been  ordered  to  be  made  more 


144  SUPREME  COURT  OF  INDIANA, 

Alleman  v.  Wheeler. 

definite  and  certain ;  but  we  think  the  fair  inference,  from  the 
facts  as  charged,  was,  that  although  Duff  and  Kaley  pur- 
ported to  be  the  makers  of  the  note,  made  a  part  of  the  com- 
plaint, they  were  not  in  fact  such  makers,  and  that  by  reason 
thereof  payment  could  not  be  enforced  against  them;  also, 
that  at  the  time  Alleman,  the  appellant,  endorsed  the  note  he 
had  knowledge  that  Duff  and  Kaley  were  not  its  makers,  and' 
were  not  liable  to  pay  it. 

As  thus  construed,  the  fects  contained  in  the  complaint  con- 
stituted a  substantially  good  cause  of  action  against  the  ap- 
pellant. No  injustice  was,  therefore,  done  him  by  denying 
his  motion  to  have  that  pleading  made  more  definite  and  cer- 
tain. For  the  same  reason  there  was  no  error  in  overruling 
the  demurrer  to  the  complaint. 

Wait  on  Actions  and  Defences,  vol.  1,  p.  599,  says:  "An 
indorser  impliedly  warrants  that  the  instrument  is  not  forged, 
and  he  is  liable  on  this  warranty  in  case  the  instrument  proves 
to  be  a  forgery.  Herrick  v.  Whitney,  15  Johns.  240;  Shaver 
v.  Ehle,  16  Johns.  201 ;  Morrison  v.  Carrie,  4  Duer,  79.  The 
indorsement  of  a  promissory  note  imports  a  guaranty  by  the 
indorser,  that  the  makers  are  competent  to  contract  in  the 
character  in  which,  by  the  terms  of  the  paper,  they  purport 
to  contract ;  and,  therefore,  where  a  note  was  void  because  it 
was  made  by  married  women,  the  endorser  of  the  note  was 
held  liable.  Eriain  v.  Doiona,  15  N.  Y.  (1  Smith)  575. 
Knowledge  by  the  plaintiff,  at  the  time  he  received  the  note, 
that  the  makers  were  married  women  docs  not  affect  his  right 
to  recover.  See  Remaen  v.  Graves^  41  N.  Y.  (2  Hand)  471 ; 
rutnam  v.  Schuyler,  4  Hun,  166;  6  S.  C.  (T.  &  C.)  485; 
Dalrymple  v.  Hillenbrand,  2  Hun,  488 ;  5  S.  C.  (T.  &  C.)  57 ; 
62  N.  Y.  (17  Sick.)  5 ;  McTxiughlin  v.  McGovem,  34  Barb.  208.*' 

Edwards  on  Bills  and  Notes,  at  section  274,  states  the  rule 
to  be  that  "  One  who  transfers  a  negotiable  instrument  by  in- 
dorsement warrants  the  title  and  genuineness  of  the  paper  he 
transfers,  and  when  prosecuted  upon  his  contract  of  indorse- 
ment he  is  estopped  from  denying  the  existence,  legality  or 
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validity  of  the  contract  which  he  transfers  for  the  purpose  of 
defeating  his  own  liability  thereon.  He  warrants  that  the 
instniment  is  not  forged,  and  is  liable  upon  that  warranty  if 
any  of  the.  names  prior  to  his  own  be  not  genuine/^ 

In  section  1354  of  Daniel  on  Negotiable  Instruments,  it  is 
said  that  the  relation  of  one  party  to  a  bill  or  note  is  often 
such  that  he  can  not  deny  the  genuineness  of  another's  sig- 
nature, for  having  treated  it  himself  as  genuine,  it  would  be  a 
fraud  to  permit  him  to  assert  the  contrary.  For  instance, 
having  issued  a  note  as  genuine  in  all  respects,  it  would  be 
unjust  and  fraudulent  upon  others  to  permit  him  to  deny  its 
validity,  and  proof  of  his  having  so  issued  it  would  be  suffi- 
cient to  entitle  the  holder  to  recover  against  him.  See,  also, 
McKnight  v.  Wheeler,  6  Hill,  492 ;  Edwards  v.  Did,  4  Barn. 
&Ald.  212. 

Where  a  note  is  invalid,  suit  may  be  brought  immediately 
against  the  endorser  without  having  sued  the  makers.  Tarn 
v.  Shaw,  10  Ind.  469 ;  Davis  v.  Doherty,  69  Ind.  11 ;  Hus- 
ton V.  First  Nat'l  Bank  of  Cmtermlle,  85  Ind.  21. 

There  was  evidence  tending  to  show  that  for  some  time 
previous  to  1879  the  appellee,  with  his  son  Edward  R. 
Wheeler,  was  a  private  banker  in  the  city  of  Plymouth,  and 
that  during  the  year  of  1879  their  banking  house  was  still 
kept  open  for  the  transaction  of  some  business;  that  on  the 
25th  day  of  October,  1877,  Duff  obtained  from  the  appellee 
a  loan  of  $1,000,  for  which  he  executed  his  note  to  Edward 
R.  Wheeler,  cashier,  payable  in  ninety  days,  with  J.  R.  Duff, 
Reuben  Kaleyand  the  appellant  as  his  sureties;  that  the  pro- 
ceeds of  the  loan  thus  obtained  were  turned  over  to  the  ap- 
pellant in  payment  of  a  debt  which  Duff  owed  to  him ;  that 
on  the  26th  day  of  January,  1878,  Duff  executed  another  note 
for  the  same  amount  in  renewal  of  the  first,  payable  in  one 
year,  with  Kaley  and  the  appellant  only  as  his  sureties;  that 
in  January,  1879,  when  this  last  named  note  was  about  to  be- 
come due.  Duff  went  to  the  appellee  and  procured  the  latter 
Vol.  101.— 10 
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to  prepare  a  new  note  to  be  executed  in  further  renewal  of 
the  first  note,  which  new  note  was  the  original  draft  of  the 
note  herein  above  set  out,  but  contained  the  name  of  "A.  L. 
Wheeler  "  as  the  payee ;  that  Duff  signed  this  new  note  and 
took  it  to  Kaley,  who  also  signed  it ;  that  Duff  returned  the 
note  thus  signed  to  the  appellee ;  that  Duff  soon  afterwards 
met  the  appellant  on  the  street  and  told  him  that  the  new 
note  was  at  the  appellee's  bank  awaiting  his  signature ;  that 
the  appellant^  telling  Duff  that  he  wished  to  have  some  pri- 
vate talk  with  the  appellee,  went  into  the  bank  where  he 
found  the  appellee  alone ;  that  the  appellant  there  told  the 
appellee  that  he  had  been  consulting  about  the  matter  and 
was  unwilling  to  longer  continue  as  co-surety  with  Kaley,  and 
had  hence  made  up  his  mind  not  to  sign  the  new  note  on  it^? 
face ;  that  he  was  willing  to  endorse  it  as  the  surety  of  both 
Duff  and  Kaley,  but  not  otherwise ;  that  the  appellee  ex- 
plained to  him  that  to  arrange  matters  in  that  way  he,  the 
appellant,  ought  to  be  made  the  payee  of  the  note,  and  indi- 
cated to  him  how  the  proposed  new  note  could  be  changed  so 
as  to  make  him  the  payee ;  that  the  appellee  thereupon,  in  the 
presence  of  the  appellant,  and  acting  seemingly  under  the  im- 
pression that  the  latter  wished,  and  was  authorized,  to  have 
the  change  made,  drew  his  pen  across  the  name  of  "A.  L. 
Wheeler"  and  wrote  above  it  "  P.S.  Alleman ; "  that  the  ap- 
pellant then  wrote  his  name  across  the  back  of  the  note  and 
left  it  with  the  appellee ;  that  after  the  note  became  due  suit 
was  brought  upon  it  in  the  name  of  Edward  R.  Wheeler ; 
that  the  makers  denied  the  execution  of  the  note  and  suc- 
ceeded in  their  defence. 

The  evidence  was  conflicting  as  to  what  occurred,  and  as  to 
what  was  said,  between  the  appellant  and  the  appellee  at  the 
time  the  name  of  the  payee  of  the  note  was  changed,  but  there 
was  evidence  inferentially  tending  to  describe  the  transaction 
as  we  have  stated  it. 

Applying  the  doctrine  of  the  authorities  cited  to  the  facts 
as  herein  set  forth,  there  appears  to  us  to  have  been,  and  cer- 
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tainly  was,  evidence  tending  to  sustain  the  finding  of  the  cir- 
cuit court  in  all  essential  respects.  The  finding  was,  there- 
fore, presumably  not  contrary  to  law,  and  can  not  be  disturbed 
upon  the  evidence. 

The  record  of  the  action  between  Edward  R.  Wheeler  and 
Duff  and  Kaley  was  read  in  evidence,  and  much  time  has 
been  consumed  in  the  discussion  of  the  question  as  to  what 
facts  that  record  established,  but  in  our  view  there  was  evi- 
dence sufficient  to  make  out  a  case  for  the  appellee  without 
the  introduction  of  that  record,  and  hence  we  need  not  now 
consider  any  of  the  questions  made  upon  it  in  argument. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  31, 1885. 


4  No.  11,117. 

BiNFORD,  Guardian,  v.  Miner  et  al. 

Practice. — I^-etumpHm  as  to  Action  of  Tried  Court, — All  presamptions  are 
in  favor  of  the  action  of  the  trial  court,  and  an  error,  in  order  to  reverse 
a  judgment,  must  affirmatively  appear  in  the  record. 

Evidence. — Guardian  and  Ward, — Upon  the  trial  of  an  action  hrought  bj 
a  guardian  to  recover  an  amount  found  due  his  ward  upon  a  settlement 
made  with  the  defendant  at  a  certain  date,  and  as  to  which  an  issue  has 
been  made,  it  is  error  to  reject  proof  of  such  settlement  and  the  matters 
which  entered  into  it. 

From  the  Hancock  Circuit  Court. 

J.  A.  New,  J.  W,  Jones  and  J,  H.  Binford,  for  appellant. 

C.  O,  OffvU  and  W.  R.  Hough,  for  appellees. 

Franklin,  C. — Appellant  sued  appellee  Thomas  H.  Miner 
on  a  settlement  made  March  4th,  1879,  for  a  balance  then 
found  due  his  ward  of  $5,499.72,  and  to  foreclose  a  deed  as  a 
mortgage  executed  to  secure  the  payment  of  the  same  against 
him  and  his  wife.  The  wife  made  no  defence.  The  husband 
filed  an  answer  in  eight  paragraphs  : 

1st.  A  general  denial. 
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2d.  Usury  in  part,  want  of  consideration  as  to  the  usurious 
part,  and  payment  as  to  the  balance. 

3d.  Mistake  in  the  settlement. 

4th.  Substantially  the  same  as  the  second. 

5th.  No  consideration. 

6th.  Payment. 

7th.  Set-off. 

8th.  Usury  in  part  and  payment  as  to  balance. 

A  demurrer  was  sustained  to  the  second,  third  and  fourth 
paragraphs,  and  overruled  as  to  the  fifth,  sixth,  seventh  and 
eighth.    . 

A  reply  was  filed  in  four  paragraphs : 

1st.  A  general  denial. 

2d.  Settlement  of  all  items  in  set-off  prior  to  March  4th, 
1879. 

3d.  All  items  since  March  4th,  1879,  were  paid  and  received 
as  rents  on  the  deeded  premises. 

4th.  If  there  was  any  usury,  it  was  voluntarily  paid. 

A  demurrer  was  overruled  to  each  paragraph  of  the  reply. 

Accompanying  the  deed  there  was  at  the  same  time  executed 
by  appellant's  ward  a  defeasance  or  agreement,  upon  the  pay- 
ment of  $5,499.72  within  two  years,  to  reconvey  the  lands  to 
appellee  Thomas.  The  deed  and  agreement  were  both,  as 
exhibits,  made  a  part  of  the  complaint. 

There  was  a  trial  by  the  court,  and  upon  request  a  special 
finding  was  made  and  conclusions  of  law  stated.  Over  a  mo- 
tion for  a  new  trial,  judgment  was  rendered  in  favor  of  the 
plaintiff  for  $3,872.84.  When,  after  the  rendition  of  the 
judgment,  it  appears  by  the  record  that  the  plaintiff  then 
moved  to  have  entered  of  record  his  exceptions  to  the  find- 
ings and  conclusions  of  law.  There  is  also  in  the  record  a 
bill  of  exceptions  showing  that  appellant  at  some  time,  but 
when  is  not  stated,  made  a  motion  to  make  the  special  find- 
ings more  specific,  also  moved  the  court  to  make  additional 
findings,  and  to  enter  of  record  additional  findings  made  by 
the  court,  all  of  which  motions  were  overruled. 
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The  errors  assigned  in  this  court  are : 

1st.  Overruling  demurrer  to  fifth,  sixth,  seventh  and  eighth 
paragraphs  of  answer. 

2d.  Overruling  objections  to  special  findings. 

3d.  Overruling  motion  for  a  new  trial. 

4th.  Error  in  conclusions  of  law. 

5th.  Overruling  motion  to  make  special  findings  more 
specifiic. 

6th.  Overruling  motion  to  make  special  findings  as  to  rents. 

7th.  Overruling  motion  to  enter  of  record  other  findings 
by  the  court. 

We  see  no  error  in  the  rulings  upon  the  demurrer  to  the 
varioas  paragraphs  of  the  answer. 

The  second  specification,  overruling  objections  to  special 
findings,  presents  no  question  for  consideration. 

The  fourth,  fifth,  sixth  and  seventh  specifications,  based 
upon  exceptions  to  the  conclusions  of  law,  and  motions  in  re- 
lation to  the  findings,  are  not  shown  by  the  record  to  have 
been  made  at  the  proper  time ;  they  may  have  each  been  over- 
ruled for  that  reason.  All  presumptions  are  in  favor  of  the 
action  of  the  court,  and  in  order  to  reverse  a  judgment  the 
error  must  affirmatively  appear  in  the  record,  which,  as  to 
these  specifications,  we  do  not  see  so  appearing  in  this  record. 

The  motion  for  a  new  trial  states  nineteen  reasons,  and  we 
do  not  think  it  necessary  to  refer  to  them  all. 

The  fifth  and  sixth  reasons  stated  for  a  new  trial  are,  that 
the  court  refused  to  permjt  the  plaintiff  to  prove  by  a  wit- 
ness upon  the  stand,  at  the  time  of  the  trial,  the  settlement 
between  the  parties  said  to  have  been  made  on  the  4th  of 
March,  1879,  or  what  entered  into  said  settlement.  We  do 
not  see  upon  what  principle  this  ruling  can  be  sustained.  The 
settlement  was  the  basis  of  the  cause  of  action.  The  general 
denial  in  the  answer  formed  an  issue  upon  the  settlement,  and 
it  was  necessary  for  the  plaintiff  to  prove  the  settlement  be- 
fore he  could  maintain  his  action.  We  can  not  say  that  this 
ruling  did  the  plaintiff  no  harm.     It  is  insisted  by  appellees 
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that  as  the  court  allowed  the  plaintiff^  as  is  shown  by  the 
special  findings,  the  full  amount  of  his  claim  on  the  settle- 
ment, he  could  not  have  been  injured  by  the  ruling.  This  is 
only  considering  what  the  court  allowed  on  one  side.  By 
again  referring  to  the  special  findings,  it  will  be  seen  that  the 
court  allowed  the  defendant  on  his  set-off  the  sum  of  $2,- 
537.62.  And  the  special  findings  also  show  that  a  part  of  this 
allowance  to  defendants  was  upon  items  occurring  prior  to 
the  date  of  said  settlement,  thereby  reducing  plaintiff's  claim 
to  that  extent,  and  it  is  by  no  means  certain  that  plaintiff  was 
not  injured  by  being  prevented  from  proving  the  settlement, 
and  what  was  embraced  in  it. 

As  the  judgment  must  be  reversed  for  this  erroneous  rul- 
ing, and  the  other  reasons  stated  for  a  new  trial  may  not  again 
arise  in  a  subsequent  trial,  it  is  unnecessary  to  discuss  and 
decide  them.     The  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  appellee's  costs,  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings. 
Filed  Jan.  9, 1885 ;  petition  for  a  rehearing  overruled  June  13, 1885. 


No.  11,452. 

McWhinney  t?.  The  City  of  Indianapolis. 

Taxfr.— Invalid  Sales  by  a<ie8.—i2e?n€rfy.— Sections  227  and  228  of  the  act 
of  December  21  at,  1872,  providing  a  remedy  for  purchasers  of  real  estate 
at  invalid  tax  sales,  and  which  were  applicable  to  sales  of  real  estate 
made  hy  cities,  were  re-enacted  and  continued  in  force  as  sections  217 
and  218  of  the  act  of  March  29th,  1881,  which  are  likewise  applicable  to 
cities,  and  suqh  remedy  has  been  continuously  in  force  since  the  date  of 
the  first  act.  notwithstanding  its  repeal  and  re-adoption. 

Same. — Landa  Illegally  Annexed,  Sale  of.— Remedy  of  Purehxuer. — The  common 
council  of  a  city  by  resolution  annexed  certain  real  estate  to  the  city, 
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and  assessed  the  same  for  taxes  for  the  years  1878  and  1879,  and  such 
taxes  remaining  unpaid  said  real  estate  was,  on  February  15th,  1881, 
sold  to  M.,  and  a  certificate  issued  to  him.  Before  a  deed  was  executed 
the  city  annulled  the  annexation,  because  the  land  was  not  contiguous. 
M.  had  no  knowledge  at  the  time  of  his  purchase  that  the  land  was  not 
properly  annexed  and  legally  assessed,  and  before  he  discovered  said 
facts  he  paid  taxes  thereon  in  addition  to  the  purchase-money. 
Edd,  that  M.  can  recover  from  the  city,  under  sections  217  and  218  of  the 
act  of  March  29th,  1881,  the  amount  of  the  purchase-money  and  sab- 
sequent  taxes  paid. 

From  the  Marion  Superior  Court. 
/.  T.  LeckHdeVy  for  appellant. 
(7.  S.  Denny,  for  appellee. 

Best,  C. — ^This  action  was  brought  by  the  appellant  to  re- 
cover from  the  city  of  Indianapolis  the  amount  of  purchase- 
money  paid  by  him  at  an  invalid  sale  of  certain  real  estate 
sold  for  city  taxes. 

The  complaint  averred,  in  substance,  that  the  common 
council  of  the  city,  by  resolution,  annexed  certain  real  estate 
to  the  city  and  assessed  the  same  for  taxes  for  the  years  1878 
and  1879 ;  that  said  taxes  remaining  unpaid,  the  city,  on  the 
15th  day  of  February,  1881,  sold  said  real  estate  to  the  ap- 
pellant for  $600,  and  issued  to  him  a  certificate  of  purchase ; 
that  thereafter,  and  before  a  deed  was  executed,  said  city  de- 
clared by  a  resolution  of  its  common  council,  that  said  realty 
had  not  been  legally  annexed,  because  the  same  was  not  con- 
tiguous to  the  limits  of  the  city ;  that  at  the  time  of  the  pur- 
chase and  the  payment  of  the  purchase-money,  the  appellant 
had  no  knowledge  that  said  realty  was  not  properly  annexed 
nor  legally  assessed  by  said  city ;  that  said  realty  was  not  in 
fact  contiguous  to  said  city,  nor  liable  to  be  assessed  for  city 
purposes ;  that  before  he  discovered  such  facts  he  paid  about 
$lo  taxes  thereon,  and  as  soon  as  he  learned  such  facts  he  de- 
manded the  repayment  of  his  money,  which  was  refused,  etc. 
Wherefore,  etc. 

A  demurrer  to  the  complaint,  for  the  want  of  facts,  was 
sustained,  and  this  ruling  is  assigned  as  error. 
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The  general  rule  is  well  established  that  a  purchaser  at  a 
tax  sale,  in  the  absence  of  a  statute,  assumes  all  risk,  and  if 
he  fails  to  acquire  a  lien  or  the  title  by  his  purchase,  he  is 
without  remedy.  OUy  of  Logansport  v.  Humphrey,  84  Tnd. 
467,  and  authorities  cited. 

The  mere  payment  of  the  purchase-money,  and  the  failure 
to  acquire  the  title  or  a  lien,  do  not,  therefore,  entitle  the  ap- 
pellant, under  the  rules  of  the  common  law,  to  recover  back 
his  money. 

This  the  appellant  concedes,  but  insists  that  the  statutes  in 
force  now  and  at  the  time  of  his  purchase  furnish  him  the 
proper  remedy. 

At  the  time  this  purchase  was  made  the  act  of  December 
2l8t,  1872,  was  in  force.  Section  227  of  that  act  provides 
that  "  Whenever  the  county  auditor  shall  discover,  prior  to 
the  conveyance  of  any  land  sold  for  taxes,  that  the  sale  was, 
for  any  cause  whatever,  invalid,  he  shall  not  convey  such  lands ; 
but  the  purchase-money  and  interest  thereon,  shall  be  refunded 
out  of  the  county  treasury  to  the  purchaser,  his  representatives 
or  assigns,  on  the  order  of  the  county  auditor;  and  such  laud, 
if  originally  liable  to  taxation,  and  being  still  deliuquent,  shall 
be  again  placed  on  the  delinquent  list,  and  the  amount  so  re- 
funded, with  interest,  be  collected  as  in  other  cases.'' 

Section  228  provides  that  "  No  sale  or  conveyance  of  land 
for  taxes  shall  be  valid,  if  at  the  time  of  being  listed  such 
land  shall  not  have  been  liable  to  taxation." 

These  sections  were  applicable  to  the  sale  of  lands  made 
by  a  city,  and  if  they  were  yet  in  force  no  doubt  could  be  en- 
tertained about  the  right  of  appellant  to  recover  back  his 
money  by  virtue  of  them.  This  the  appellee  concedes,  but 
insists  that  since  the  act  of  December  21st,  1872,  was  repealed 
by  the  act  of  March  29th,  1881,  the  remedy  furnished  by 
these  provisions  is  forever  gone.  This  conclusion  is  based 
upon  the  assumption  that  the  act  of  March  29th,  1881,  did 
not  contain  similar  provisions.  In  this  the  appellee  is  mis- 
taken, as  the  last  named  act  literally  re-enacted  section  227  of 
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the  act  of  December  21st,  1872,  and  also  re-enacted  section 
228  of  said  act  so  &r  as  the  same  is  above  set  out.  These 
sections  in  the  act  of  March  29th,  1881,  are  sections  217  and 
218,  and  section  259  of  said  act  makes  the  entire  act  appli- 
cable to  cities,  as  the  act  of  December  21st,  1872,  had  there- 
tofore been.  It  will  thus  be  seen  that  the  remedy  which  the 
appellant  invokes  has  existed  continuously  since  the  act  of 
December  21st,  1872,  went  into  force,  unless  the  repeal  of  these 
sections  by  the  very  act  which  re-adopted  them  breaks  the 
continuity.  That  it  does  not  in  such  sense  as  to  affect  the 
appellant's  right  to  such  remedy  is  clear  upon  principle  and 
upon  authority.  The  re-enactment  of  these  sections  evinces 
an  intention  upon  the  part  of  the  Legislature  to  continue  in 
force  uninterruptedly  this  remedy,  and  it  must  be  deemed  to 
have  been  in  force  since  its  enactment,  notwithstanding  its 
repeal  and  re-adoption.  It  can  not  be  that  the  Legislature 
intended  by  this  act  to  extend  this  remedy  to  all  subsequent 
purchasers  and  to  deny  it  to  all  prior  ones,  and  the  act  should 
not  thus  be  construed.  Fullerton  v.  Spring,  3  Wis.  588 ; 
Wright  v.  Oakley,  5  Met.  400;  Gorky  v.  Sewelly  77  Ind.  316. 

Again,  if  this  remedy  is  not  a  continuing  one,  the  new  is 
a  mere  substitute  for  the  old,  and  the  appellant,  though 
his  purchase  was  made  before  its  adoption,  is  entitled  to  the 
l)enefit  of  such  remedy.  Flinn  v.  Parsons,  60  Ind.  573 ; 
Grecdius  v.  Mann,  84  Ind.  147. 

As  the  land  assessed  in  this  case  was  not  liable  to  taxation, 
the  appellant  could  not,  by  his  purchase,  acquire  the  title  or 
a  lien,  and  was,  therefore,  entitled  to  avail  himself  of  this 
statutory  remedy.  We,  therefore,  conclude  that  the  api^el- 
lant,  upon  the  facts  stated,  is  entitled  to  recover  from  the  ap- 
pellee the  purchase-money  and  the  interest  thereon. 

This  conclusion  is  not  in  conflict  with  the  case  of  City  of 
Logansport  v.  Humphrey,  supra.  It  was  there  held  that  the 
purchaser  of  personal  property  for  city  taxes,  on  failure  of 
title,  could  not  recover  back  his  money,  as  there  was  no  stat- 
ute authorizing  sucb  recovery,  and  in  the  absence  of  such 
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statute  the  rule  of  caveat  emj^tor  applies.  This  is  in  strict 
harmony  with  the  conclusion  here  reached.  There  was  in 
such  case  no  statute  and  no  remedy,  and  hence  there  could  be 
no  recovery. 

For  the  reasons  given,  we  are  of  opinion  that  the  court 
erred  in  sustaining  the  demurrer  to  the  complaint,  and  for 
such  error  the  judgment  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  reversed,  at  the  appellee's  costs, 
with  instructions  to  overrule  the  demurrer  to  the  complaint. 

Filed  March  14, 1886 ;  petition  for  a  rehearing  overruled  May  25, 188&. 


No.  11,482. 

Crim  et  al.  v.  Fleming. 

Principal  and  Subety.— iZe/ecue  by  Surrender  of  OolUUetrxl  SeeurUif*.— 
Where  a  creditor  has  notice  of  the  relation  of  principal  and  suretj,  he 
holds  collateral  securities  in  trust  for  the  benefit  of  the  surety,  and  the 
release  of  such  securities  releases  the  surety  to  the  extent  of  the  whole 
value  thereof. 

SAMi:,—Amgnmenl  of  Fees  Due  Debtor. — Suirender. — Where  a  creditor  re- 
ceives an  assignment  of  fees  due  the  debtor  as  a  public  officer,  and  agrees 
to  collect  them  and  apply  the  proceeds  to  the  payment  of  his  claim,  and, 
without  the  consent  of  the  surety,  he  allows  the  debtor  to  collect  and 
appropriate  the  proceeds,  the  surety  is  proportionally  released. 

Same. — Diligence  of  Creditor. — Upon  a  failure  of  the  creditor  to  use  reason- 
able diligence  to  make  collateral  securities  available,  he  is  responsible 
to  the  surety  for  conseq^ient  loss,  and  without  notice  from  the  surety. 
And  this  docs  not  violate  the  rule  that  mere  passive  negligence  will  not 
release  the  surety  from  obligation  to  pay  on  default. 

Same. — Indemnifying  a  Surely. — Where  a  principal  pays  to  the  surety 
sufficient  money  to  indemnify  him,  the  surety  holds  the  money  for  the 
benefit  of  the  creditor,  to  whom  he  occupies  the  position  of  a  debtor. 

From  the  Hamilton  Circuit  Court. 

J.  W.  Sansberry,  M.  A.  Chijwian  and  J,  W.  San^berry^  Jr., 
for  appellants. 

E.  P.  Schlatej',  C.  L,  Henri/  and  H..C.  Ryan,  for  appellee. 
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Elliott,  J. — The  material  averments  of  the  first  para- 
graph of  the  appellee's  complaint  may  be  thus  summarized : 
On  the  13th  day  of  March,  1877,  William  Crim  obtained 
judgment  against  Thomas  J.  Fleming  as  principal  and  the 
appellee  as  surety  for  $1,389.79.  The  principal  debtor  was 
the  clerk  of  the  county  of  Madison  from  October,  1870,  to 
the  15th  day  of  October,  1874,  and  there  was  due  him  as  fees 
on  the  12th  day  of  April,  1878,  J4,000.  On  that  day  these 
fees  were  by  him  assigned  to  Crim  by  the  following  written 
instrument:  "For  value  received  I  hereby  assign  to  William 
Crim,  of  Anderson,  Indiana,  all  unpaid  fees  due  me  as  the 
clerk  of  the  Madison  Circuit  Court,  as  the  same  are  taxed  and 
charged  upon  the  fee-records  of  said  court,  hereby  authoriz- 
ing said  William  Crim  to  receive  and  receipt  for  said  fees  as 
the  same  may  be  paid."  This  instrument  was  entered  of 
record  in  the  order-book  of  the  Madison  Circuit  Court  on  the 
day  it  was  executed.  At  the  time  the  assignment  was  made 
the  uncollected  fees  due  Thomas  J.  Fleming  were  of  the  value 
of  more  than  $2,000.  The  assignment  was  made  as  a  security 
for  the  judgment  on  which  the  appellee  was  surety,  and  was 
accepted  by  the  appellant  as  additional  security  for  its  pay- 
ment. In  1880  the  appellant  assigned  back  to  Thomas  J. 
Fleming  all  the  fees,  and  did  it  without  the  knowledge  of 
the  appellee. 

The  second  paragraph  differs  from  the  first  in  this,  that  it 
does  not  aver  that  the  fees  were  assigned  back  to  Thomas  J. 
Fleming.  It  does,  however,  aver  that  Crim  received  of  the 
fees  the  sum  of  $471.53,  and  that  he  suffered  Thomas  J.  Flem- 
ing to  collect  the  fees  to  the  amount  of  $500,  and  that  Crim 
neglected  to  collect  the  remainder  of  the  fees,  and  suffered 
those  owing  them  to  become  insolvent.  It  is  also  averred 
that  "  The  said  assignment  was  made  for  a  security  on  said 
judgment,  and  to  be  held  and  collected  by  said  William  Crim 
and  paid  on  said  judgment,  and  William  Crim  accepted  the 
assignment  of  said  fees  as  security  on  said  judgment,  and  to 
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collect  and  pay  the  same  thereon/'     The  insolvency  of  the 
assignor  and  principal  debtor  is  also  averred. 

The  release  of  securities  held  by  the  creditor  releases  the 
surety  to  the  extent  of  the  value  of  the  securities  released. 
The  first  paragraph  of  the  complaint  is  good,  for  the  reason 
that  it  shows  the  release  of  securities  exceeding  in  value  the 
amount  of  the  debt  due  the  creditor. 

The  second  paragraph  of  the  complaint  is  good,  for  the  rea- 
son that  it  shows  that  the  creditor  undertook  to  collect  the 
fees  assigned  to  him,  and  that  he  negligently  failed  to  do  so. 
The  complaint  shows  more  than  mere  passiveness  on  the  part 
of  the  creditor,  for  it  shows  that  he  permitted  the  principal 
debtor  to  collect  the  fees  and  appropriate  them  to  his  own  use. 
It  is  quite  clear  that  a  creditor  who  receives  from  the  princi- 
pal debtor  securities  which  he  undertakes  to  collect  and  apply 
on  the  debt  is  guilty  of  positive  negligence  if  he  surrenders 
them  to  the  principal  debtor,  and  permits  him  to  collect  and 
appropriate  the  proceeds.  Equity  will  not  suffer  the  rights 
of  the  surety  to  be  thus  frittered  away.  There  was  here  an 
express  agreement  to  collect  and  apply  the  money  to  the  pay- 
ment of  the  debt,  and  it  was  a  violation  of  this  agreement  tc 
permit  the  principal  debtor  to  regain  possession  of  the  secu- 
rities and  use  them  for  his  own  benefit.  The  case  fells  wathin 
the  rule,  thslt  "  The  surety  is  discharged  where  collateral  se- 
curities held  by  the  creditor  from  the  principal  debtor  are 
voluntarily  returned  without  the  consent  of  the  surety,  at  least 
to  the  value  of  such  collateral  securities."  Colebrooke  Col- 
lateral Securities,  311,  section  240. 

The  second  paragraph  of  the  answer  alleges  that  the  assign- 
ment was  ineffective,  because  not  entered  on  or  attached  to 
the  judgment-docket  or  fee-book.  This  theory  can  not  be 
sustained.  The  assignment  was  an  equitable  one,  and  oper- 
ated to  vest  in  the  assignee  the  equitable  title,  and  this  is  suf- 
ficient. Buraon  v.  Blair,  12  Ind.  371 ;  JScobey  v.  Fintoriy  39 
Ind.  275;  Cravens  v.  Duncan,  55  Ind.  347;  Adams  v.  Ijce, 
82  Ind.  587.     The  question  here  is,  not  as  to  the  rights  of  the 
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debtor,  but  as  to  the  rights  of  the  surety,  and  section  604  of 
the  statute  has  no  application  whatever. 

The  complaint  avers,  and  the  answer  admits,  because  the 
averment  is  not  denied,  that  the  fees  were  due  the  appellee^s 
.principal,  and  no  question  is  presented  as  to  his  right  to  as- 
sign them.' 

The  fourth  paragraph  of  the  answer  purports  to  answer  so 
much  of  the  second  paragraph  of  the  complaint  as  seeks  to 
recover  for  the  fees  and  costs  collected  by  Thomas  J.  Flem- 
ing, and  it  is  alleged  that  the  assignment  was  not  entered  on 
the  judgment  docket  nor  attached  thereto;  that  the  persons 
owing  the  fees  paid  them  to  Thomas  J.  Fleming  without  the 
knowledge  of  the  appellant.  We  regard  this  paragraph  as 
clearly  bad.  "As  the  appellant  had  accepted  the  assignment 
and  agreed  to  collect  the  fees,  he  was  bound  to  take  such  steps 
as  were  reasonably  necessary  to  make  the  assignment  effective. 
"A  creditor  holding  collateral  securities  is  chargeable  with  a 
trust  concerning  the  same  for  the  benefit  of  the  surety,  where 
he  has  notice  of  the  existence  of  such  relation  as  between 
the  parties  to  the  note."  Colebrooke  Collateral  Securities, 
section  239.  When  we  add,  as  must  be  done  in  this  case,  to 
the  duty  created  by  law  the  duty  created  by  the  express 
agreement  of  the  creditor  to  collect  the  collateral  security 
assigned  him,  it  seems  clear  that  his  failure  to  use  reasonable 
diligence  to  make  the  securrty  available  should  operate  to  re- 
lease the  surety.  The  effect  of  such  an  agreement,  when 
combined  with  the  general  duty  imposed  by  law,  is  to  assure 
the  surety  that  the  creditor  will  do  what  is  reasonably  neces- 
sary to  make  the  security  effective,  and  that  if  there  is  a  vio- 
lation of  the  duty  created  by  contract  and  by  law,  and  con- 
sequent loss,  the  surety  is  discharged.  The  surety  has  a  right 
to  rely  upon  the  creditor's  agreement,  and  to  permit  the  lat- 
ter to  disregard  it,  would  operate  to  ensnare  and  mislead  the 
former.  We  do  not  believe  that  a  surety  is  bound  to  notify 
the  creditor  to  keep  his  engagement,  but  do  believe  that  the 
creditor  must  perform  it  without  notice.     We  can  perceive 
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no  reason  for  discriminating  such  an  agreement  from  any 
other,  and  we  know  of  no  principle  that  denies  one  contract- 
ing party  compensation  for  a  breach  of  a  contract,  because 
the  other  party  was  not  prodded  into  performing  it  by  no- 
tice. There  is  a  stubborn  conflict  in  the  authorities  as  to 
the  soundness  of  the  doctrine,  adopted  in  Philbrooks  v.  J/c- 
Ewerij  29  Ind.  347,  that  a  creditor  who  accepts  a  mortgage 
as  a  collateral  security  does  not  release  a  surety  by  an  omis- 
sion to  record  it  within  the  time  required  by  law.  Brandt 
Suretyship  &  Guaranty,  sections  384,  385,  386,  387 ;  Cole- 
brooke  Collateral  Securities,  section  241.  But  the  case  in 
hand  is  not  within  that  rule,  for  here  there  was  an  express 
agreement  to  collect,  and  this  makes  an  essential  difference,  for 
a  breach  of  an  agreement  can  not  be  justly  regarded  as  inac- 
tion or  passive  neglect.  In  stating  the  rule  declared  by  the 
authorities  which  support  the  doctrine  of  Philbrooks  v.  Mc- 
Ewen,  supra,  the  author  last  referred  to  uses  this  language : 
"  In  the  absence  of  an  express  agreement  to  use  diligence,  or 
of  such  special  circumstances  as  to  render  prompt  action  of 
the  creditor  an  absolute  duty,  the  mere  inaction  or  passive 
delay,  or  omission  of  the  creditor  to  enforce  the  collection  of 
collateral  securities  held  by  him  from  the  principal  debtor,  is 
not  sufficient  of  itself  to  discharge  or  release  a  surety  from 
his  obligation  to  pay  the  debt  upon  default."  Colebrooke 
Collateral  Securities,  section  241.  It  is  evident  from  this 
statement  that  the  fact  that  there  was  an  express  agreement 
to  collect  the  securities  assigned  by  the  creditor  takes  the  case 
out  of  the  general  rule,  for  it  adds  a  new  element  of  eon- 
trolling  importance. 

The  seventh  paragraph  of  the  answer  avers  that  Thomas 
J.  Fleming  fully  paid  to  the  plaintiff  the  whole  of  the  judg- 
ment, principal,  interest  and  costs,  before  the  commencement 
of  the  suit.  In  our  opinion  this  answer  is  good.  If  the 
surety  had  been  paid  the  full  amount  for  which  he  was  liable, 
he  could  not  be  injured  by  any  wrong  or  omission  of  the  cred- 
itor.    The  money  received  by  him  from  his  principal  indem- 
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nified  him,  and  no  matter  what  the  creditor  did  with  the  col- 
lateral  securities,  he  could  lose  nothing.  The  money  received 
was  his  only  as  an  indemnity,  and  if  he  should  be  compelled 
to  use  it  in  paying  the  creditor,  he  would  lose  nothing.  Where 
a  surefy  is  indemnified  by  the  principal,  he  is  not  released  by 
any  indulgence  granted  by  the  creditor,  nor  by  any  negligence 
on  his  part  in  regard  to  the  collection  of  the  collateral  secu- 
rities assigned  to  him  by  the  principal  debtor.  Story  Eq.  Juris. 
(10th  ed.),  section  502  6.  The  authorities  upon  this  subject 
go  very  far,  for  it  is  said:  "A  surety  who  is  fully  indemnified 
is  not  discharged  by  the  release  of  the  principal.  In  such 
case  the  surety  himself  occupies  the  position  of  a  principal.'^ 
Brandt  Suretyship  &  Guaranty,  section  123.  Payment  to  the 
surety  by  the  principal  is  the  most  ample  indemnity  that  could 
well  be  made,  for,  with  the  money  in  his  hands,  the  surety  ia 
absolutely  safe  from  loss,  and  no  act  that  the  creditor  can  do 
can  injure  him. 

If,  as  the  answer  avers  and  the  demurrer  admits,  the  money 
was  paid  by  the  principal  to  the  surety  on  the  judgment,  the 
only  just  claim  that  the  latter  can  have  to  it  is  that  which  ac- 
crues to  him  in  his  character  of  surety,  and  in  equity  he  really 
holds  the  money  for  the  benefit  of  the  creditor,  to  whom  he 
occupies  the  position  of  a  debtor.  It  is  logically  inconceiv- 
able that  any  acts  of  the  creditor  could  cause  him  injury,  for 
no  additional  burden  or  risk  can  be  imposed  on  him  while  he 
has  the  money  to  pay  the  debt  in  his  own  hands. 

It  is  too  plain  to  be  fairly  debatable  that  the  defence  pleaded 
is  not  admissible  under  the  general  denial. 

Judgment  reversed. 

Filed  March  19, 1886. 
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No/11,501. 

Higham  v.  Vanosdol. 

Husband  and  Wipe. — Enticing  Wife  Away.—AduUery,^Damages. — Evi- 
dence,— Privileged  Communications. — In  an  action  by  a  husband  to  recover 
damages  for  enticing  away,  debauching,  and  alienating  the  affections 
of  his  wife,  the  fact  as  to  whether  adultery  had  been  committed  by  the 
defendant  and  the  plaintiff's  wife  can  neither  be  proved  nor  disproved 
by  any  communications  had  between  the  plaintiff  and  his  wife  after  her 
return. 

Same. — Declarations  of  Wife, — Bes  Oestoi. — Mitigation  of  Damages. — In  such 
case,  declarations  made  by  the  wife  to  a  third  person,  on  the  day  she 
eloped  with  the  defendant,  or  within  the  time  when  she  was  presumably 
under  his  influence,  as  to  the  causes  of  her  leaving,  which  are  not  part 
of  the  res  gestae  accompanying  the  act  of  leaving,  and  which  do  not  im- 
pute to  her  husband  any  violence  or  cruel  treatment,  are  not  admissible 
in  mitigation  of  damages. 

Same. — Sufficiency  of  Cause  of  Action, — Where  a  stranger,  knowing  a  woman 
to  be  the  wife  of  another,  and  having  no  reason  to  suspect  mistreatment 
of  her  by  her  husband,  entices,  persuades  and  takes  her  away  to  an- 
other State  and  keeps  her  in  different  places  for  ten  days,  all  without 
the  consent  of  her  husband,  such  husband  can  maintain  an  action  for 
damages  without  proof  of  adultery. 

Same. —  Wife^s  Consent. — In  such  case,  it  is  no  defence  that  the  wife  con- 
sented, or  that  the  defendant  did  not  otherwise  perE,uade  or  entice  her 
away,  except  to  furnish  the  means  and  opportunity  for  the  elopement, 
where  he  carries  and  keeps  her  away  until  at  his  pleasure  she  is  re- 
turned, as  the  wife  has  no  power  to  consent. 

Practice. —  Witness. — Cross- Examination,— A  question  to  a  witness  on  croes- 
examination,  which  seeks  to  elicit  testimony  regarding  a  matter  not  in 
any  way  referred  to  in  the  direct  examination,  is  improper. 

Same. — Exclusion  of  Testimony, — How  Question  Reserved, — The  exclusion  of 
testimony  can  only  be  made  available  by  asking  some  pertinent  ques- 
tion of  a  witness  on  the  stand,  and,  if  objection  is  made,  stating  to  the 
court  what  testimony  the  witness  would  give  in  answer  thereto. 

From  the  Switzerland  Circuit  Court. 

J.  A.  Works,  L.  0.  Schroeder  and  W.  R.  Johnson^  for  appellant. 

A.  C  Dovmey,  for  appellee. 

Mitchell.,  J. — Benjamin  F.  Vanosdol  brought  his  com- 
plaint in  the  court  below  against  Thomas  Higham,  alleging 
therein  that  the  defendant,  on  the  17th  day  of  September, 
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1882,  well  knowing  that  Clara  Vanosdol  was  the  plaintiff's 
wife,  unlawfully  persuaded,  procured  and  enticed  her  to  leave 
his  home  and  society,  and  after  carrying  her  away,  with  in- 
tent to  injure  the  plaintiff,  wrongfully  debauched  and  had 
carnal  knowledge  of  her,  without  plaintiff's  consent,  and 
that  by  the  means  above  mentioned  he  had  alienated  her 
affections  from  plaintiff  and  deprived  him  of  her  society,  etc., 
to  his  damage,  etc. 

The  questions  in  the  record  relate  to  rulings  of  the  court 
in  excluding  certain  communications  had  between  the  hus- 
band and  wife,  and  certain  declarations  made  by  the  wife  to 
others,  and  in  giving  and  refusing  certain  instructions  to 
the  jury. 

The  evidence  showed  that  Vanosdol  and  his  wife  were 
married  on  the  26th  day  of  March,  1882,  he  being  twenty- 
two  and  she  seventeen  years  of  age  at  the  time.  They  lived 
together,  so  far  as  appears,  amicably  until  the  17th  day  of 
September  of  the  same  year,  when,  without  any  previous  in- 
timation of  dissatisfaction  with  her  husband,  she  clandestinely 
eloped  with  the  defendant,  Higham,  an  unmarried  man,  about 
forty  years  old.  The  evidence  tends  to  show  that  after  a 
number  of  secret  interviews  had  with  the  wife,  Higham  took 
her  in  his  buggy  in  the  evening,  in  the  absence  and  without 
the  knowledge  of  her  husband,  and  drove  rapidly  with  her 
to  the  Ohio  river,  where,  procuring  an  acquaintance  to  row 
them  over,  they*  crossed  the  river  into  Kentucky  where  they 
remained  in  various  places,  Newport  and  Louisville  among 
the  rest,  for  about  ten  days  when  they  returned  to  Indiana. 
While  the  circumstances  shown  in  evidence  were  almost  irre- 
sistible, there  was  no  direct  proof  of  adultery,  or  that  they 
occupied  the  same  room  with  each  other  at  night  during  their 
absence.  The  plaintiff  and  his  wife  never  lived  together 
afterwards.  The  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  J3,250. 

At  the  trial  the  plaintiff  was  a  witness  in  his  own  behalf. 
Vol.  101.— 11 


162  SUPREME  COURT  OF  INDIANA, 

Higham  r.  Vanosdol. 

and  on  cross-examination  he  was  asked  whether  or  not  at  the 
time  he  met  his  wife  after  her  return  from  the  trip  taken  with 
the  defendant,  she  did  not  say  to  the  plaintiff,  "  If  you  will  go 
with  me  and  my  father  we  will  take  you  to  all  the  places  w^here 
Mr.  Higham  and  I  stopped,  and  I  will  prove  to  you  that  I 
have  been  guilty  of  nothing  except  going  away  with  Mr. 
Higham,"  and  whether  he  did  not  say  in  reply  to  her :  **  I 
have  full  confidence  in  you ;  I  believe  what  you  say." 

Objection  was  sustained  to  this  question,  and  it  is  now  in- 
sisted by  counsel  that  it  was  competent  evidence  for  the  pur- 
pose of  showing  that  the  plaintiff  did  not  then  believe  his 
wife  guilty  of  adultery. 

The  evidence  was  properly  excluded  on  two  grounds : 

1.  Whatever  conversation  was  had  on  the  occasion  referred 
to  between  the  plaintiff  and  his  wife  constituted  such  commu- 
nication between  husband  and  wife  as  fell  directly  within  the 
terms  of  the  last  clause  of  section  497,  R.  S.  1881.  The  wife 
could  not  have  testified  if  she  had  been  called  as  a  witness  in 
the  defendant's  behalf,  to  any  communication  made  by  her 
to  her  husband,  or  by  him  to  her,  on  the  occasion  referred  to, 
and  it  is  clear  that  the  husband,  for  the  same  reason,  could 
not  be  compelled  to  give  in  evidence  in  the  defendant's  favor 
the  conversation  imputed  to  them  in  the  question  propounded. 
Whether  the  defendant  had  been  guilty  of  adultery  or  not 
with  the  plaintiff's  wife  could  neither  be  proved  nor  disproved 
by  any  communication  made  by  the  wife  to  the  husband.  Dye 
V.  Davis,  65  Ind.  474 ;  Kingen  v.  State,  50  Ind.  557. 

2.  As  there  was  no  inquiry  made  of  the  plaintiff  on  his  di- 
rect examination,  and  nothing  said  by  him  concerning  any 
conversation  had  with  his  wife  after  her  return,  the  testimony 
objected  to  was  properly  excluded,  on  the  additional  ground 
that  it  was  not  proper  cross-examination. 

The  next  point  argued  is  that  the  court  erred  in  excluding 
certain  declarations  made  by  the  plaintiff's  wife  to  Mrs.  Lit- 
tlefield. 

The  point  is  presented  in  the  bill  of  exceptions  in  this- 
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way :  "And  here  the  defendant  oflPered  to  prove  in  mitigation 
of  damages  by  the  witness,  Mrs.  Belle  Littlefield,  that  at  her 
house  on  the  day  on  which  she  is  alleged  to  have  eloped  with 
the  defendant,  and  before  she  started,  she  had  a  conversation 
with  plaintiff  ^s  wife,  in  which  she  said  to  this  witness :  *  My 
husband  does  not  treat  rae  like  he  should  treat  a  wife,  and  I 
can  not  and  will  not  return  to  him ;  I  shall  never  live  with 
him  any  more ;  I  have  left  him  for  good/  "  This  was  ob- 
jected to. 

It  does  not  appear  that  any  question  was  asked  the  witness, 
and  objected  to  by  the  plaintiff;  nor  does  it  appear  what  the 
witness  would  have  testified  to,  or  whether  she  would  have 
testified  to  anything  concerning  the  proposition  which  was 
made.  The  exclusion  of  testimony  can  only  be  made  avail- 
able by  asking  some  pertinent  question  of  a  witness  on  the 
stand,  and,  if  objection  is  made,  stating  to  the  court  what  tes- 
timony the  witness  would  give  in  answer  to  the  question 
proposed.  Letvia  v.  Lems,  30  Ind.  257 ;  Adams  v.  Cosby,  48 
Ind.  153;  Baltimore,  etc.,  R,  R,  Co.  v.  Lansing ,  52  Ind.  229. 
For  the  same  reason  no  question  is  available  in  respect  to 
the  offer  made  in  relation  to  the  other  witness,  Littlefield. 

The  testimony  was,  however,  inadmissible,  and  even  if  the 
question  had  been  properly  made  the  ruling  of  the  court  was 
right.  Where  declarations  are  made  by  a  wife,  in  connection 
with  an  act  done  by  her,  as  the  exhibition  of  marks  or  injuries 
upon  her  person,  such  declarations,  if  they  are  explanatory 
of  the  manner,  or  tend  to  show  by  whom  the  injury  was  in- 
flicted, are  received,  as  in  Gilchrist  v.  Bale,  8  Watts,  355 ;  Ber- 
dell  V.  Berdell,  80  111.  604;  Cattison  v.  CaUison,  22  Pa.  St. 
275 ;  or  where  the  wife  seeks  safety  from  the  violence  of  her 
husband  in  flight,  declarations  made  at  or  so  near  the  time 
of  the  flight  as  to  be  part  of  the  res  gestce  are  also  admissible, 
as  in  Avesonv.  Lord  Kinnaird,  6  East,  188.  But,  ordinarily, 
declarations  of  the  wife  which  are  not  part  of  the  res  gestce, 
accompanying  the  act  of  leaving,  or  of  the  exhibition  of  in- 
juries to  her  person,  or  some  other  substantive  act  which  is 
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explained  by  the  declaration,  can  not  be  admitted.  In  the 
case  before  us,  none  of  the  declarations  fall  within  the  rules 
above  stated. 

There  is  yet  another  rule  in  cases  of  this  kind  which  may 
sometimes  be  invoked,  to  admit  declarations  of  the  wife 
imputing  to  the  husband  cruel  treatment  of  her  and  showing 
a  want  of  conjugal  affection  for  and  discontent  with  her  sit- 
uation and  treatment  by  the  husband.  This  rule  governed 
the  case  of  Palmer  v.  Crook,  7  Gray,  418.  But  declarations 
of  this  character  from  a  previously  chaste  wife  are  always 
subject  to  grave  suspicion,  and  are  only  to  be  received  under 
the  closest  scrutiny,  and  are  in  no  case  to  be  admitted  unless 
it  aiBrmatively  appears  that  they  were  made  before  the  wife 
was  the  subject  of  intrigue  with,  or  under  the  influence  of, 
the  paramour  in  whose  favor  they  are  sought  to  be  intro- 
duced. Wharton  Law  of  Evidence,  section  225.  The  rea- 
sons for  this  rule  are  so  obvious  that  they  need  not  be  stated. 
Edwards  v.  Crock,  4  Esp.  39. 

The  evidence  offered  and  excluded  falls  directly  within  the 
inhibition  of  this  rule.  Most  of  the  declarations  which  it 
was  proposed  to  prove  were  made  on  the  very  day  when  the 
plaintiff's  wife  eloped  witli  the  defendant,  when  all  their  plans 
had  doubtless  been  fully  contrived,  and  all  of  the  declarations 
were  within  the  time  when  she  was  presumably  under  his  in- 
fluence to  a  greater  or  less  degree. 

For  aught  that  appears,  the  wife  was  treated  with  tender^ 
ness  by  the  husband,  and  her  attachment  for  him  seems  to 
have  been  undiminished  until  afl^r  the  secret  conferences  and 
conversations  with  the  defendant. 

It  should  not  be  understood  that  proof  of  unhappy  rela- 
tions existing  between  a  husband  and  wife,  however  such  proof 
may  be  made,  would  in  any  degree  palliate  or  justify  the  of- 
fence of  the  defendant,  nor  would  it  make  his  conduct  less 
reprehensible.  Such  a  condition,  when  proved,  may  show 
that  the  injury  which  the  husband  sustained  was  less  aggra- 
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vated  than  it  otherwise  might  have  been.  Hadley  v.  Hey- 
wood,  121  Mass.  236 ;  Coleman  v.  WhUe^  43  Ind.  429. 

At  the  request  of  the  plaintiff  the  court  gave  the  jury  the 
following  instruction :  "  If  the  evidence  satisfies  the  jury  that 
the  plaintiff  and  Clara  Vanosdol  were,  at  and  before  the  time 
referred  to  in  the  complaint,  husband  and  wife,  and  that  the 
defendant,  knowing  of  such  relation,  took  the  said  Clara  from 
where  she  was  staying  in  this  county,  without  the  consent  of 
the  plaintiff,  and  carried  her  to  the  State  of  Kentucky,  and 
kept  her  there  at  various  places  for  ten  days,  when  he  again 
returned  her  to  the  State  of  Indiana,  the  jury  must  find  a 
verdict  for  the  plaintiff  without  any  proof  of  the  commission 
of  adultery  with  her." 

The  court,  at  the  request  of  the  defendant,  also  gave  the 
following  instruction,  pertinent  to  the  same  subject :  "  If  the 
evidence  in  the  case  fails  to  establish  the  fact  that  the  defend- 
ant and  the  plaintiff  ^s  wife  had  sexual  intercourse  together, 
then  it  remains  for  you  to  determine  whether  or  not  the  de- 
fendant enticed  the  plaintiff  ^s  wife  to  absent  herself  from  him, 
and  to  entitle  the  plaintiff  to  recover  upon  that  ground  he 
must  have  proven  by  a  preponderance  of  the  evidence,  that 
the  defendant  wrongfiiUy  either  persuaded,  procured  or  en- 
ticed the  plaintiff's  wife  to  absent  herself  from  her  husband  ; 
and  unless  you  find  from  the  evidence  that  he  used  some  means 
to  entice  and  persuade  plaintiff's  wife  to  leave  him,  whereby 
he  has  been  deprived  of  her  society  and  assistance,  your  ver- 
dict should  be  for  the  defendant." 

These  instructions  relate  to  the  same  subject,  and  are  not  in- 
consistent with  each  other,  and,  taken  together,  they  state  the 
law  more  fevorably  to  the  defendant  than  he  had  a  right  to  ask. 

Knowing  that  she  was  the  wife  of  another,  having  no  rea- 
son to  suspect  any  mistreatment  of  her  by  her  husband,  the 
mere  feet  of  taking  her  off  in  the  clandestine  and  aggravating 
manner  disclosed  in  the  evidence,  and  keeping  her  away  against 
the  consent  of  her  husband,  entitled  the  husband  to  maintain 
the  action,  and  it  was  not  necessary  for  him  to  show  anything 
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more  than  the  taking  and  keeping  her  away  under  the  equiv- 
ocal relations  shown,  without  his  consent.  This  was  enough 
to  put  the  burden  upon  the  defendant  to  give  some  proper 
and  reasonable  explanation  for  his  conduct. 

That  a  state  of  circumstances  might  exist  where  a  stranger 
would  be  justified  in  carrying  a  wife  beyond  the  reach  of  her 
husband  with  her  consent,  and  without  his,  can  not  be  denied ; 
but  such  an  adventure  on  the  part  of  a  stranger  is  always  at- 
tended with  the  peril  of  his  being  able  to  show  to  the  satis- 
faction of  a  court  that  the  safety  of  the  wife,  apparently,  at 
least,  demanded  his  intervention,  and  that  what  he  did  was 
meant  in  good  faith  for  her  protection. 

The  husband^s  right  of  action  is  complete  against  any 
stranger  who  has  lent  countenance  to  the  breaking  up  of  his 
household,  and  it  is  no  defence  for  such  person  to  show  that 
the  wife  consented,  or  that  he  did  not  otherwise  persuade  or 
entice  her  away,  except  to  furnish  the  means  and  opportunity 
for  the  elopement,  he  himself  carrying  and  keeping  her  away 
until  at  his  pleasure  she  was  returned.  The  wife  had  no  power 
to  consent.     White  v.  Murtland,  71  111.  250  (22  Am.  R.  200). 

The  distinction  between  this  case  and  the  case  of  Wood  v. 
Mathews,  47  Iowa,  409,  which  is  relied  on  by  the  appellant, 
is  in  this,  that  was  a  case  for  debauching  the  plaintiff's  wife, 
and  contained  no  element  of  persuading,  enticing  or  procur- 
ing her  to  abandon  him.  What  was  said  in  the  complaint 
in  that  case  concerning  the  alienation  of  the  wife's  affections, 
etc.,  was  merely  by  way  of  aggravation  of  damages,  and  so 
it  might  well  have  been,  as  it  was  held  by  the  learned  court, 
that  an  instruction  was  erroneous  which  told  the  jury  that 
the  alienation  of  the  wife's  affections,  without  more,  was  suffi- 
cient to  make  the  defendant  liable. 

What  has  been  said  renders  it  unnecessary  that  we  should 
examine  the  other  instructions,  about  which  some  question  is 
made.     The  verdict  is  sustained  by  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  31,  1885. 
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County  et  al. 

Obavel  Road. — Taxes  in  Aid  of.— County  ()nmmimoners.''Speeial  Session, — 
Injundion, — An  order,  made  by  a  board  of  commissioners  at  a  special  ses- 
sion not  legally  convened,  levying  a  special  tax  to  aid  in  the  construc- 
tion of  a  gravel  road,  is  illegal  and  void,  and  the  collection  thereof  may 
be  enjoined  at  the  suit  of  a  taxpayer. 

Same. — Statute  Qmstrued.—TYie  sessions  of  the  board  of  commissioners,  pur- 
suant to  section  4441,  R  S.  1881,  are  held  for  the  sole  purpose  of  receiv- 
ing from  the  school  trustees  the  reports  therein  provided  for  and  taking 
action  thereon,  and  the  board  has  no  power  to  transact  any  other  business. 

From  the  Wells  Circuit  Court. 
N.  Burwell,  for  appellant. 

Colerick,  C. — This  action  was  brought  by  the  appellant 
to  enjoin  the  collection  of  certain  taxes  levied  upon  and  as- 
sessed against  his  lands  by  the  appellee,  The  Board  of  Com- 
missioners of  Wells  County,  for  the  construction  of  a  gravel 
road,  and  which  the  appellee  John  P.  Deam,as  county  treas- 
urer, was  demanding,  and  threatening  to  collect. 

Separate  demurrers  by  the  appellees,  severally,  to  the  com- 
plaint, on  the  ground  that  the  same  did  not  state  facts  suffi- 
•cient  to  constitute  a  cause  of  action,  were  sustained  by  the  * 

court,  and  the  appellant  refusing  to  amend  his  complaint,  final 
judgment,  on  demurrer,  was  rendered  against  him,  from  which 
he  has  appealed  to  this  court,  and  assigns  as  errors  that  the 
<K)urt  below  erred  in  sustaining  said  demurrers. 

The  complaint  averred,  in  substance,  that  the  appellant 
then  was,  and  for  more  than  ten  years  past  had  been,  the 
owner  of  certain  real  estate  therein  described ;  that  said  board 
of  commissioners  had  attempted  to  levy  a  special  tax  upon 
said  real  estate  to  aid  in  the  construction  of  a  gravel  road 
designated  "  The  Bluflfton  and  Rockford  Gravel  Road,''  and 
had  caused  the  auditor  of  said  county  to  enter  upon  the  tax 
duplicate  provided  for  the  purpose,  against  said  real  estate,  a 
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tax  of  1218.40;  to  be  paid  in  five  years,  in  semi-annual  instal- 
ments; that  said  duplicate  for  said  tax  for  the  year  1882  Avas 
then  in  the  hands  of  said  county  treasurer  for  collection,  and 
that  he  had  demanded  payment  thereof,  and  was  threatening 
to  collect  the  same  by  distress  and  sale  unless  they  were  paid ; 
that  said  taxes  had  created  a  cloud  on  the  appellant's  title  to 
said  real  estate,  and  that  the  same  had  been  assessed  and  en- 
tered upon  said  tax  duplicate,  under  and  pursuant  to  certain 
proceedings  claimed  and  purporting  to  have  been  had  before 
said  board  of  commissioners,  and  under  and  in  pursuance  of 
its  orders  entered  upon  the  record  of  the  proceedings  of  said 
board,  a  copy  of  which  was  filed  with  the  complaint.  It  wa* 
then  averred  that  the  proceedings  for  the  levy  and  collection 
of  said  taxes,  including  the  appointment  of  the  three  viewers 
and  engineer  to  examine,  view  and  lay  out  said  gravel  road^ 
and  all  subsequent  proceedings  connected  therewith,  were  de- 
fective, illegal  and  void,  for  the  reason  that  said  board  of  com- 
missioners were  not  in  legal  session  on  the  20th  day  of  Oc- 
tober, 1881,  when  the  petition  was  presented  asking  and 
praying  for  the  construction  of  said  gravel  road,  and  when 
the  order  was  made  appointing  said  viewers  and  engineer,  and 
fixing  a  day  when  they  should  meet  and  proceed  to  examine, 
view  and  lay  out  said  gravel  road ;  that  the  board  was  not  iu 
general  session,  because  the  law  prescribed  another  and  dif- 
ferent time  for  such  general  session,  and  was  not  legally  in 
special  session,  because  no  summons  had  been  issued  by  the 
auditor,  or  any  other  officer  of  Wells  county,  to  the  sheriff 
of  said  county,  convening  the  said  board  on  that  day,  or  any 
previous  day  from  which  the  board  had  adjourned  to  that  day ; 
that  no  such  notice  was  served  on  said  board,  nor  on  a  ma- 
jority thereof;  that  said  board  received  the  said  petition  for 
the  construction  of  said  gravel  road,  and  appointed  viewers 
and  engineer  to  examine,  view  and  lay  out  the  same,  on  Thurs- 
day, the  20th  day  of  October,  1881,  and  then  claimed  and 
pretended  to  be  in  legal  session  for  the  transaction  of  general 
business,  and  for  the  transaction  of  this  particular  business. 
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because  the  law  authorized  the  said  board  to  hold  a  session 
on  the  first  Monday  after  the  second  Tuesday  in  October  to 
receive  reports  from  the  school  trustees  of  the  receipts  and 
expenditures  of  the  school  revenue ;  that  besides  receiving 
said  reports  they  had  pretended  to  transact  other  business, 
and  adjourned  from  day  to  day  till  Thursday,  the  20th,  as 
aforesaid ;  that  said  pretended  session  for  the  transaction  of 
the  general  business  of  the  county,  or  for  the  transaction  of 
any  business  pertaining  to  the  construction  of  gravel  roads, 
or  of  receiving  petitions  therefor,  or  for  the  appointment  of 
viewers  and  surveyor  or  engineer  to  examine,  view  and  lay 
out  the  same,  was  unauthorized  by  any  law  then  in  force,  and 
was  absolutely  void,  and  its  acts  were  of  no  binding  force  or 
validity  whatever.  Wherefore  the  appellant  prayed  that  said 
taxes  be  declared  illegal  and  void,  and  that  the  appellees  be 
enjoined  from  collecting  or  attempting  to  collect  the  same,  or 
any  part  thereof,  and  for  all  other  proper  relief. 

The  question  presented  for  our  consideration,  by  the  rul- 
ing of  the  court  below  on  the  demurrer  to  the  complaint,  is, 
Were  the  proceedings  of  the  board  of  commissioners,  recited 
in  the  complaint,  illegal  and  void  ?  The  case  of  Columbits, 
ete.,  R.  W.  Co.  V.  Board,  etc.y  65  Ind.  427,  is  directly  in  point 
and  decisive  of  the  question.  It  was  an  action  to  enjoin  the 
collection  of  a  tax  levied  by  the  board  of  commissioners 
of  Grant  county,  pursuant  to  an  order  of  the  board  made 
at  a  special  session  thereof  not  legally  convened,  granting  the 
prayer  of  a  petition  for  an  election  by  the  voters  of  a  town- 
ship upon  a  proposed  appropriation  to  aid  in  the  construction 
of  a  railroad.  The  complaint,  in  that  case,  averred,  among 
other  facts,  that  "  the  board  of  commissioners  of  Grant  county 
were  not  in  legal  session  on  the  15th  day  of  April,  1874, 
when  the  petition  was  presented,  asking  that  Mill  township 
might  make  an  appropriation  to  aid  said  Cincinnati,  Wabash 
and  Michigan  Railroad  Company  in  the  construction  of  its 
railroad  through  said  township,  and  when  the  order  was 
made  thai  the  polls  be  opened  for  the  votes  of  said  township 
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on  the  subject  of  said  appropriation;  that  the  board  was  not 
in  general  session,  because  the  law  prescribed  another  and 
different  time  for  such  general  session ;  that  the  board  was  not 
legally  in  special  session,  because  no  summons  had  been  issued 
by  the  auditor  or  any  other  officer  of  Grant  county  to  the 
sheriff  of  said  county,  convening  said  board  on  that  day,  or  on 
any  previous  day,  from  which  the  board  had  adjourned  to  that 
day ;  that  no  such  notice  was  served  on  said  board  nor  on  a 
majority  thereof,  nor  was  six  days'  notice  given  of  said  spe- 
cial session,  nor  was  there,  in  the  opinion  of  the  officer  call- 
ing said  board,  an  emergency  requiring  a  shorter  time ;  and 
that  said  pretended  special  session  of  said  board  was  unau- 
thorized by  any  law  of  this  State  then  in  force,  and  was  ab- 
solutely void,  and  its  acts  were  of  no  binding  force  or  va- 
lidity whatever.'^ 

A  demurrer  was  sustained  to  the  complaint,  and  final  judg- 
ment, 6n  demurrer,  was  rendered  against  the  plaintiff,  from 
which  it  appealed  to  this  court.  It  was  there  said  by  this 
court,  per  HowK,  C.  J.,  in  considering  the  sufficiency,  on  de- 
murrer, of  the  averments  in  the  complaint  above  set  forth :  "  It 
seems  to  us  that  the  appellant's  complaint  in  this  case  stated 
facts  sufficient  to  show  a  present  cause  of  action,  when  the  suit 
was  commenced.  If  the  facts  stated  in  the  complaint  were 
true,  and  as  they  were  well  pleaded  the  appellees'  demurrers, 
admitted  their  truth,  the  taxes  levied  and  assessed  by  the  board 
of  commissioners  of  Grant  county,  upon  the  appellant's  prop- 
erty in  Mill  township,  in  said  county,  to  aid  the  Cincinnati, 
Wabash  and  Michigan  Railroad  Company  in  the  construc- 
tion of  its  railroad,  were  clearly  illegal,  invalid  and  void. 
The  proceedings,  which  led  to  the  levy  and  assessment  of  the 
taxes  sought  to  be  enjoined,  were  evidently  intended  to  be 
had  and  held  under  and  pursuant  to  the  provisions  of  the  act 
of  May  12th,  1869,  authorizing  counties  and  townships  to 
aid  in  the  construction  of  railroads.  It  was  indispensably 
necessary,  we  think,  to  the  legality  of  those  taxes,  that  the 
proceedings  in  question,  in  their  inception  and  in  every  ma- 
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terial  step  subsequently  taken,  should  have  conformed  strictly 
to  the  requirements  of  the  statute.  If  it  be  true,  as  alleged 
in  the  complaint,  that  the  board  of  commissioners  of  Grant 
county  were  not  in  legal  session,  when  the  petition  was  pre- 
sented for  an  appropriation  by  Mill  township  to  aid  in  the 
construction  of  said  railroad,  and  when  the  order  was  made 
for  submitting  the  question  of  such  appropriation  to  the  votes 
of  the  legal  voters  of  said  township,  it  is  clear  that  the  proceed- 
bgs  of  the  board  were  illegal  in  their  inception,  and  that 
the  levy  and  assessment  of  taxes  pursuant  thereto  were  ille- 
gal, invalid  and  void/^  For  the  error  of  the  court  below 
in  sustaining  the  demurrer  to  the  complaint  the  judgment 
was  reversed. 

It  will  be  observed  that  the  averments  of  the  complaint  in 
the  case  cited,  and  in  the  one  under  consideration,  so  far  &s 
they  related  to  the  invalidity  of  the  orders  of  the  board  of 
commissioners  in  each  case,  were  substantially  alike.  Be- 
lieving, as  we  do,  that  the  law  was  properly  enunciated  in 
the  case  cited,  and  adhering  to  that  decision,  as  a  correct  ex- 
position of  the  law,  we  must  hold,  in  this  case,  that  the  court 
below  erred  in  sustaining  the  demurrers  to  the  complaint. 

The  only  difference  between  the  two  complaints  is,  that  in 
the  one  under  consideration  it  was  averred  that  the  board  of 
commissioners  asserted  the  right  to  make  the  order  in  ques- 
tion, because  the  statute  authorizes  the  board  to  hold  sessions 
on  the  first  Monday  after  the  second  Tuesday  in  October,  to 
receive  reports  from  the  school  trustees  of  the  receipts  and 
expenditures  of  the  school  revenue,  and  that  said  order  was 
made  while  the  board  was  then  in  session.  By  an  examina- 
tion of  the  statute  authorizing  the  holding  of  such  sessions 
of  the  board  of  commissioners,  R.  S.  1881,  section  4441,  it 
will  be  seen  that  such  sessions  are  to  be  held  for  the  sole 
purpose  of  receiving  from  the  school  trustees  the  reports 
therein  mentioned  and  taking  action  thereon.  The  board 
has  no  power,  at  such  sessions,  to  transact  any  other  busi- 
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ness^  and  hence  the  order  in  question  was,  for  the  reasons 
above  stated,  a  nullity. 

The  court  erred  in  sustaining  the  demurrers  to  the  com- 
plaint, and  for  the  error  so  committed  the  judgment  should 
be  reversed. 

Per  Curiam. — The  judgment  of  the  court  below  is  re- 
versed at  the  costs  of  the  appellees,  and  the  cause  is  remanded 
with  instructions  to  the  court  to  overrule  the  demurrers  to 
the  complaint,  and  for  further  proceedings  in  accordance  with 
this  opinion. 
Filed  April  2,  1885. 


jJUl  No.  11,462. 

Ballenger  v.  Drook  et  al. 

Will.  —  Life-Esiale.  —  Bemainder. —  TUle, — Judgrmenl  Lien,  —  A  will  di- 
rected that  after  the  termination  of  a  life-estate  in  the  surviving  widow, 
the  executor  should  sell  the  testator's  real  estate,  and  divide  the  pro- 
ceeds, one- tenth  to  each  of  the  testator's  ten  children.  During  the  life 
of  the  widow,  a  creditor  of  one  of  the  children  recovered  judgments 
against  him.  After  the  death  of  the  widow,  the  administrator  with  the 
will  annexed  sold  the  real  estate  under  the  power  in  the  will. 

Hdd,  that  on  the  death  of  the  testator,  the  title  to  the  land  vested  at  once 
in  the  children,  subject  to  the  widow's  life-estate,  and  the  executor's 
power  of  sale  under  the  will,  and  that  the  judgments  were  liens  upon 
the  one-tenth  interest  of  the  judgment  defendant. 

Heldy  also,  that  the  liens  followed  the  fund  in  the  hands  of  the  adminis- 
trator, and  became  liens  thereon  superior  to  any  claim  of  the  judg- 
ment defendant  or  his  grantee,  subsequent  to  the  judgment. 

From  the  Grant  Circuit  Court. 

J,  L,  Ouster,  for  appellant. 

T.  D.  Evans,  A.  Steele  and  R.  T.  St.  John,  for  appellees. 

2jOLLARS,  C.  J. — A  demurrer  having  been  sustained  to  aj)- 
pellant's  complaint,  he  appealed,  and  assigns  that  ruling  as 
error. 

The  material  averments  of  the  complaint  may  be  summa- 
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rized  as  follows :  John  Drook  died  testate  in  1870,  the  owner 
of  real  and  personal  property,  and  left  surviving  his  wife  and 
ten  children.  After  a  provision  for  the  payment  of  debts  and 
funeral  expenses,  there  is  a  provision  in  the  will  for  the  dis- 
position of  the  remainder  of  the  personal  estate,  and  of  the 
real  estate,  as  follows :  "  The  remainder  thereof'^  (personal  es- 
tate), "  if  any  there  be,  I  give  and  bequeath  unto  my  wife  Sa- 
loma,  to  remain  her  absolute  property  if  she  shall  l^  living 
at  the  time  of  my  decease ;  and  if  there  should  be  more  than 
she  uses,  she  may  give  it  into  the  hands  of  my  executors,  and 
they  shall  dispose  of  the  same  at  public  sale,  and  divide  the 
proceeds  thereof  equally  among  ray  surviving  children,  or 
their  heirs,  in  way  and  manner  hereafter  directed.  I  also  di- 
rect that  my  wife  Saloma  have  the  full  possession  and  care  of 
my  ferm  whereon  I  live,  during  her  lifetime.  I  also  direct 
that  my  executors  shall,  after  the  decease  of  my  wife,  sell  and 
dispose  of  all  my  property,  both  real  and  personal,  that  may 
remain,  at  public  sale,  *  *  and  divide  the  proceeds  thereof 
among  my  ten  children  in  the  following  manner,  *  *  to  wit : 
First.  I  give  to  my  son  Daniel  F.  Drook  one-tenth.'*  A  like 
dii*ection  is  made  as  to  each  child. 

In  1879  appellant  recovered  two  judgments  against  Daniel 
F.  Drook.  On  the  4th  day  of  December,  1882,  Daniel  F. 
Drook  sold  and  executed  a  deed  to  James  Dill  for  his  one- 
tenth  interest  in  the  real  estate.  In  April,  1883,  executions 
were  issued  upon  appellant's  judgments,  and  in  June  of  the 
same  year  they  were  levied  upon  the  undivided  one- tenth  in- 
terest of  the  real  estate,  as  the  property  of  Daniel  F.  Drook. 
Subsequent  to  the  death  of  the  widow,  the  administrator  with 
the  will  annexed  sold  the  land  and  personal  property  as  di- 
rected by  the  will,  and  has  the  proceeds  in  his  hands  for  dis- 
tribution. Whether  he  made  these  sales  before  or  subsequent 
to  the  issuing  and  levy  of  the  executions,  is  not  shown.  The 
prayer  of  the  complaint  is  that  the  one-tenth  of  the  proceeds 
of  these  sales  may  be  subjected  and  applied  to  the  payment 
of  the  executions  and  judgments  upon  which  they  were  issued. 
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in  preference  to  any  claims  of  Daniel  F.  Drook  or  his  grantee, 
James  Dill. 

This  same  will  was  involved  in  the  recent  case  of  JSnim- 
field  V.  Drook,  post,  p.  190,  and  it  was  decided,  following  the 
case  of  Simonda  v.  Harris,  92  Ind.  505,  and  previous  cases, 
that  upon  the  death  of  the  testator  the  title  to  the  land  vested 
at  once  in  the  children,  subject  to  the  widow's  life-estate  and 
the  executor's  power  of  sale  under  the  will,  and  that,  there- 
fore, they  might  convey  their  interest  by  deed.  Following 
these  cases,  it  must  be  held  here  that  appellant's  judgments 
were  liens  upon  Daniel  F.  Drook's  undivided  one-tenth  in- 
terest in  the  land.  As  Dill's  deed  was  subsequent  to  these 
judgments,  he  took  Drook's  interest  subject  to  them.  When 
the  land  was  sold  by  the  administrator  with  the  will  annexed, 
under  the  power  conferred  by  the  will.  Dill's  title  and  ap- 
pellant's judgment  liens  were  at  an  end,  so  far  as  they  could 
affect  the  land  in  the  hands  of  the  purchaser  from  the  admin* 
istrator.  The  judgment  liens,  however,  are  transferred  to  the 
proceeds  of  the  sale  in  the  hands  of  the  administrator,  and 
as  they  are  prior,  and  hence  superior,  to  any  title  that  Dill 
acquired  by  his  deed  from  Drook,  they  must  be  paid  out  of 
that  fund,  as  against  any  claim  that  Dill  or  Daniel  F.  Drook 
can  assert.  Gimbel  v.  Stotte,  59  Ind.  446 ;  Milligan  v.  Pooky 
35  Ind.  64 ;  Spray  v.  Rodman,  43  Ind.  225 ;  Wilson  v.  Rudd, 
19  Ind.  101 ;  Simonds  v.  Harris,  supra.  As  to  the  proceeds 
from  the  sale  of  the  real  estate,  therefore,  the  complaint  makes 
a  case,  and  the  demurrers  thereto  should  have  been  overruled. 

The  facts  stated  in  the  complaint  are  not  sufficient  to  en- 
title appcrllant  to  any  portion  of  the  proceeds  from  the  sale  of 
the  personal  property. 

For  the  reasons  stated  the  judgment  is  reversed,  with  in- 
structions to  the  court  below  to  overrule  the  several  de- 
murrers to  the  complaint,  and  to  proceed  in  accordance 
with  this  opinion. 

Filed  April  7, 1885. 
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Bosworth  v.  The  Wayne  Pike  Company. 

Appeal. — Supreme  Oourt — Action  Originating  Before  Justice  of  Peace, — 
AmovaU  in  Qmtroversy. — Under  section  632,  R.  S.  1881,  no  appeal  will  lie 
to  the  Supreme  Court  from  any  judgment  of  a  circuit  or  superior  court, 
in  any  action  originating  before  a  justice  of  the  peace  or  mayor  of  a 
city,  where  the  amount  in  controversy,  exclusive  of  interest  and  costs, 
does  not  exceed  fifty  dollars,  unless  such  action  is  one  involving  the 
validity  of  a  town  or  city  ordinance. 

From  the  Jay  Circuit  Court. 

/.  R.  Ferdiew,  0.  H.  Adair  and  T.  Bosworth^  for  appellant, 
D.  T.  Taylor,  J.  M.  Smith,  J.  W.  Headington  and  J.  J.  M. 
LaFollette,  for  appellee. 

HowK,  J. — The  appellee  commenced  this  suit  before  a  jusr- 
tice  of  the  peace  of  Jay  county,  by  filing  its  complaint  in 
thirty-si x  paragraphs  against  the  appellant,  Bosworth .  In  each 
of  these  paragraphs  the  appellee  sought  to  recover  of  the  ap- 
pellant the  statutory  penalty  imposed  in  and  by  section  3644^ 
R.  S.  1881,  for  the  use  of  its  road  by  him  without  paying  his 
legal  toll,  and  with  intent  to  defraud  the  appellee.  The  trial 
of  the  cause  before  the  justice  resulted  in  a  finding  and  judg- 
ment for  the  appellee,  from  which  judgment  Bosworth  ap- 
pealed to  the  circuit  court  of  the  county.  There  the  cause 
was  tried  by  the  court,  and,  at  the  request  of  the  parties,  the 
court  made  a  special  finding  of  the  facts,  and  thereon  stated^ 
as  its  conclusion  of  law,  that  the  appellee  ought  to  recover  of 
the  appellant  ten  several  penalties,  of  $3  each,  amounting  in 
the  aggregate  to  the  sum  of  $30,  and  rendered  judgment  ac- 
cordingly. From  this  judgment  Bosworth  has  appealed  to 
this  court,  and  has  here  assigned  as  error  that  the  trial  court 
erred  in  its  conclusion  of  law. 

The  appellee,  however,  has  interposed  its  written  motion 
to  dismiss  this  appeal,  for  the  following  reason  :  "  This  cause 
having  been  commenced  before  a  justice  of  the  peace,  and  the 
amount  in  controversy,  exclusive  of  interest  and  costs,  being 
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only  $30,  this  court  has  no  jurisdiction  to  hear,  try  or  deter- 
mine the  cause." 

For  the  reason  given  appellee^s  motion  must  be  sustained, 
and  this  appeal  must  be  dismissed.  Under  the  provisions  of 
section  632,  R.  S.  1881,  no  appeal  will  lie  to  the  Supreme 
Court  from  any  judgment  of  a  circuit  court  or  superior  court, 
in  any  action  originating  before  a  justice  of  the  peace  or  mayor 
of  a  city  "  where  the  amount  in  controversy,  exclusive  of  in- 
terest and  costs,  does  not  exceed  fifty  dollars;"  unless  such 
action  is  one  "  involving  the  validity  of  an  ordinance  passed 
by  an  incorporated  town  or  city."  It  is  manifest  from  what 
we  have  said  in  relation  to  apixjllee's  complaint  that  this  ac- 
tion does  not  involve  the  validity  of  any  ordinance  passed  by 
any  incorporated  town  or  city.  It  originated,  as  we  have  seen, 
before  a  justice  of  the  peace,  and,  as  the  appellee  is  content 
with  the  judgment  for  $30  it  recovered  in  the  circuit  court, 
it  is  clear  that  the  amount  in  controversy,  exclusive  of  interest 
and  costs,  does  not  exceed  $50.  It  follows  that  this  appeal 
is  not  authorized  by  the  statute.  Painter  v.  Guirl,  71  Ind. 
240;  Wagner  v.  Kastner,  79  Ind.  162;  Louisville,  etc^  R.  W. 
Co.  V.  Chyle,  85  Ind.  516 ;   Winship  v.  Block,  96  Ind.  446. 

This  api)eal  is  dismissed,  at  appellant's  costs. 

Filed  March  31, 1885. 


No.  10,981. 

Ludlow  et  al.  v.  The  Marion  Township  Gravel  Road 
Company  et  al. 

Former  Adjudication. — Pleading. — B-aetice.—UncertairUy, — In  pleading 
a  former  adjudication,  it  is  material  to  set  out  with  certainty  the  date 
on  which  the  judgment  was  given  and  the  court  in  which  it  waa  ren- 
dered; but  if  the  date  is  left  blank,  or  is  otherwise  uncertain,  the 
remedy  is  by  motion  to  make  the  pleading  more  specific,  and  not  by 
demurrer. 

Same. — Identity  of  Causes  of  Action, — ^Where  an  answer  of  former  adjudica- 
tion, taking  it  as  a  whole  and  considering  its  scope,  shows  that  the  mat- 
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ter  in  controverBy  in  the  former  and  present  actions  is  the  same,  it  is, 
in  that  respect,  sufficient  on  demarrer. 

From  the  Shelby  Circuit  Court. 
T,  B.  Adams  and  i.  T.  Michener,  for  appellants. 
0.  /.  GlessneVy  E.  K.  Adams  and  i.  J.  Hackney,  for  ap- 
pellees. 

Mitchell,  J. — The  only  question  presented  in  this  record 
relates  to  the  ruling  of  the  court  on  the  second  paragraph  of 
the  appellants'  answer. 

The  action  was  brought  to  enjoin  the  Marion  Township 
Gravel  Road  Company  from  collecting  an  assessment  of  ben- 
efits which  had  theretofore  been  made  on  the  lands  of  the  ap- 
pellants. 

It  was  alleged  that  the  viewers  appointed  to  make  the  ap- 
praisement did  not  assess  all  the  lands  lying  within  one  and 
one-half  miles  of  the  road,  and  that  the  assessment  was  not 
made  upon  an  actual  view  and  examination  of  the  lands,  but 
from  a  map  or  plat,  on  which  the  lands  were  designated  as 
belonging  to  the  several  owners ;  that  they  did  not  enter  upon 
the  land  and  view  and  inspect  it  for  the  purpose  of  determin- 
ing the  benefits,  etc. 

To  this  complaint  the  defendants  answered,  in  substance, 

that  on  the  —  day  of ,  18 — ,  a  judgment  was  recovered 

by  the  Marion  Township  Gravel  Road  Company  in  the  circuit 
court  of  Shelby  county  against  the  plaintiffs  Stephen  D.  Lud- 
low and  Samuel  Montgomery,  Sr.,  the  deceased  ancestor,  under 
whom  the  other  plaintiffs  claim  title  to  certain  lands  in  plain- 
tiffs' complaint  mentioned,  in  a  certain  cause  then  pending,  in 
which  Stephen  D.  Ludlow  and  Samuel  Montgomery,  Sr.,  were 
plaintifife,  and  the  Marion  Township  Gravel  Road  Company 
was  defendant,  in  which  the  identical  facts  here  in  dispute 
were  adjudicated  adversely  to  the  plaintiffs  below. 

The  objections  which  are  made  to  this  answer  are :  1.  That 
the  date  of  the  judgment  in  which  the  matters  here  involved 
Vol.  101.— 12 
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are  alleged  to  have  been  adjudicated  is  uncertain ;  and,  2. 
That  the  averment  in  the  answer,  that  the  adjudication  was 
had  with  reference  to  "  certain  lands  mentioned  in  the  com- 
plaint," was  not  an  averment  that  the  adjudication  covered 
the  assessments  involved  in  this  complaint. 

The  practice  of  leaving  blank  dates  in  pleadings  ought  to 
be  corrected  by  the  rigorous  interposition  of  the  trial  courtij, 
but  it  is  nevertheless  not  a  ground  for  demurrer. 

While  it  is  true  that  in  pleading  a  former  adjudication  it  is 
material  to  set  out,  among  other  things,  the  date  on  which 
the  judgment  was  given  with  certainty,  and  the  court  in  which 
it  was  rendered,  yet,  if  the  date  given,  or  attempted  to  be 
given,  is  uncertain,  the  remedy  is  by  motion  to  make  the 
pleading  more  specific  by  supplying  a  certain  date.  Baugh 
V.  Boles,  66  Ind.  376. 

With  respect  to  the  second  objection  made,  all  we  need  say 
is,  that  taking  the  whole  answer,  and  considering  its  scope, 
we  think  it  fairly  appears  that  the  lands  described  in  the  com- 
plaint, and  the  assessments  thereon,  are  the  same  concerning 
which  the  former  adjudication  was  had. 

Judgment  affirmed,  with  costs. 
Filed  March  13, 1885 ;  petition  for  a  rehearing  overruled  June  10, 1885^ 


No.  11,578. 

Peirce  v.  Higgins  et  al. 

SuiUBTY. — SubrogaJtion, — Equities  of  Surety  on  Appeal  Bond  Agctinsi  Purehaa- 
era. — A  surety  on  an  appeal  bond  has  a  right  to  be  subrogated  to  the 
lien  of  the  judgment  appealed  from  and  paid  by  him,  and  his  equities 
are  superior  to  those  of  a  purchaser  in  good  faith  who  buys  the  land 
on  which  the  judgment  is  a  lien  after  the  ezeciUion  of  the  appeal  bond. 

Same,— Appeal  Bond. — Effect  of. — The  undertaking  of  the  surety  in  an  ap- 
peal bond  to  pay  the  judgment  does  not  cut  off  his  right  to  subrogation, 
and  persons  who  buy  after  the  execution  of  the  bond  are  chargeable 
with  notice  of  his  right  to  subrogation.  • 


NOVEMBER  TERM,  1884.  179 

Peirce  v,  Higgins  et  oL 

From  the  Shelby  Circuit  Court. 

T.  B.  AdaTna  and  L.  T,  Michener,  for  appellant. 

B.  F,  Love,  A.  Major  and  H,  C,  Morrison,  for  appellees. 

Elliott,  J. — The  contest  is  here  waged  between  the  ap- 
pellant and  James  C.  Collett,  one  of  the  appellees,  and  it  is 
only  necessary  to  state  such  facts  as  relate  to  that  contest. 
We  extract  from  the  special  finding  and  state  in  an  abridged 
form  those  fects.  On  the  9th  day  of  March,  1879,  William 
Peirce,  the  appellant,  bought  a  tract  of  land  from  Martin 
Higgins,  paid  the  purchase-money  in  cash  and  by  discharg- 
ing a  mortgage  lien  existing  on  the  land,  and  received  a 
warranty  deed.  On  the  3d  day  of  July,  1878,  Zerelda  Ken- 
dall obtained  a  judgment  against  Higgins  for  $424.14,  and 
the  court  decreed  that  the  judgment  was  a  lien  on  the  land 
^vhich  Higgins  afterwards  conveyed  to  the  appellant.  In 
November,  1878,  Higgins  appealed  from  that  judgment  and 
executed  an  appeal  bond  with  Collett  as  surety,  wherein  it 
^wiis  agreed  that  Higgins  should  prosecute  his  appeal  and  pay 
the  judgment  that  might  be  rendered  or  affirmed  against  him 
in  the  Supreme  Court.  The  appeal  was  unsuccessful,  and  in 
May,  1881,  the  judgment  was  affirmed.  Of  the  judgment  in 
fiivor  of  Zerelda  Kendall  and  of  the  appeal  the  appellant  had 
notice  at  the  time  he  bought  the  land.  Sale  was  made  on 
that  judgment  and  decree,  and  Zerelda  Kendall  bought  the 
land  for  $686.86  and  received  a  sheriff^s  certificate.  This 
certificate  subsequently  passed  into  the  hands  of  William  and 
Isaac  Thompson.  In  June,  1882,  the  appellant,  to  protect  his 
title  and  prevent  eviction,  purchased  the  sheriff's  certificate. 
-  It  is  argued  with  much  force  and  no  little  ingenuity,  that 
the  appellant  by  operation  of  the  doctrine  of  subrogation  is 
entitled  to  the  rights  which  Zerelda  Kendall  had  against  Col- 
lett upon  the  appeal  bond.  As  not  infrequently  happens,  an 
elaborate  argument  is  sapped  by  one  defect  in  the  foundation 
upon  which  it  is  constructed.  A  defect  in  one  spot  in  the 
foundation  of  a  structure  may  sometimes  overthrow  it  as 
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effectually  as  many,  and  that  happens  in  this  instance.  The 
infirmity  here  is,  that  the  foundation  of  counsel's  argument 
rests  upon  the  implied  assumption  that  the  purchase  from 
Higgins  was  made  prior  to  the  judgment  in  favor  of  Mrs. 
Kendall  and  prior  to  the  appeal ;  while  the  truth  is  that  the 
appeal  was  taken  several  months  before  the  purchase.  This 
is  a  ruling  fact,  and  it  stands  in  the  appellant's  path  to  success, 
effectually  barring  his  progress. 

The  surety  in  the  appeal  bond  had  a  right  to  assume  that 
the  judgment  bound  the  land,  and  that  if  he  was  ultimately 
compelled  to  pay  it,  he  would  be  subrogated  to  the  rights  of 
the  creditor  and  could  seize  and  sell  the  land  upon  which  the 
judgment  lien  rested.  When  the  appellant  purchased,  he  was 
bound  to  take  cognizance  of  the  legal  rights  of  the  surety. 
It  is  a  fundamental  principle  that  a  party  who  has  full  knowl- 
edge of  the  facts  is  bound  to  know  their  legal  consequences. 
Trentman  v.  Eldridge,  98  Ind.  525 ;  Anderson  v.  Hubble,  93 
Ind.  570 ;  S.  C,  47  Am.  R.  394 ;  Dodge  v.  Pope,  93  Ind.  480, 
vide  p.  487;  Barnes  v.  McKay,  7  Ind.  301.  The  essential 
thing  in  such  cases  as  this,  and  in  cases  of  a  kindred  char- 
acter, is  knowledge  of  the  facts,  for,  when  this  exists,  knowl- 
edge of  legal  consequences  is  necessarily  implied. 

The  surety's  right  to  subrogation  comes  into  existence  with 
his  contract;  his  rights  flow  from  that  contract  and  accrue 
when  it  is  executed.  His  own  acts  may  impair  them;  the  acts 
of  others  can  not.  These  rights  continue  in  undiminished 
vigor  from  their  inception  until  the  termination  of  his  liability. 
It  needs  no  particular  form  of  contract  to  create  them,  for 
they  are  created  by  law  and  are  legal  incidents  of  the  under- 
taking. Parties  who  subsequently  acquire  rights  with  notice 
of  a  lien  securing  the  debt  for  which  the  surety  has  bound 
himself  can  not  deprive  him  of  his  rights  to  be  subrogated  to 
that  lien.  The  plainest  principles  of  justice  forbid  that  a 
purchaser  of  land  bound  by  a  judgment  lien  should  be  pre- 
ferred to  a  surety  who  has  undertaken  to  pay  the  judgment 
in  order  to  secure  for  his  principal  the  benefit  of  an  appeal. 
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The  surety  contracts  with  reference  to  the  facts  existing  at 
the  time  the  contract  is  entered  into,  and  it  is  then  that  his 
rights  are  fixed.  If,  when  he  enters  into  the  contract,  the 
creditor  is  secured  by  a  lien  on  the  property  of  the  principal, 
that  lien  enures  to  his  benefit,  and  no  subsequent  intervening 
rights  can  displace  those  vested  in  him  by  the  law.  The  case 
of  McClung  v.  Beirrie,  10  Leigh,  394,  closely  resembles  the 
present,  and  it  was  held  that  the  equities  of  the  surety  on  an 
appeal  bond  were  superior  to  those  of  a  subsequent  purchaser, 
the  court  saying :  "  I  am  of  opinion  that  there  is  no  error  in 
the  decree  in  substituting  the  appellee  *'  (the  surety  on  the 
appeal  bond)  "  to  all  the  rights  and  remedies  of  Callison  "  (the 
judgment  creditor)  "under  his  original  judgment.  To  the 
benefit  of  it  he  had  the  clearest  right,  upon  the  ordinary  and 
well  established  principles  of  the  court.'^  This  conclusion  is 
in  harmony  with  long  settled  principles  of  equity.  In  speak- 
ing of  the  principle  of  subrogation,  Lord  Brougham  said, 
**  It  is  hardly  possible  to  put  this  right  of  substitution  too 
high,  and  the  right  results  more  from  equity  than  from  con- 
tract or  qtuisi  contract ;  unless  in  so  far  as  the  known  equity 
may  be  supposed  to  be  imported  into  any  transaction,  and  so 
to  raise  a  contract  by  implication."  Hodgson  v.  Shaw,  3 
Mylne  &  K.  183.  This  principle  has  been  so  often  recog- 
nized, and  the  general  doctrine  of  subrogation  has  been  so 
ofken  discussed  by  this  court,  and  is  so  well  understood,  that 
we  deem  it  unnecessary  to  refer  to  the  cases. 

It  is  true  that  the  surety  on  the  appeal  bond  undertook  to 
pay  the  judgment,  but  the  principles  of  equity  entered  into 
that  contract  as  a  silent  but  potent  factor.  The  principles  of 
law  enter  into  all  contracts,  and  parties  in  contracting  assume 
that  the  law  is  one  of  the  elements  of  their  contract.  It  is 
never  neceasary  to  embody  the  law  in  an  agreement ;  it  goes 
into  it  without  any  express  provision.  The  law  entered  into 
the  contract  of  CoUett  and  gave  him  a  right  of  subrogation, 
and  that  element  can  no  more  be  excluded  than  can  any  other. 
He  contracted,  therefore,  upon  the  assumption  that  the  lien 
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of  the  creditor  would  enure  to  his  benefit,  for  this  the  law 
affirms.  The  law  vested  in  him  this  right  of  subrogation  just 
as  much  as  it  vests  in  a  surety  a  right  to  recover  from  the 
principal  money  which  he  has  been  compelled  to  pay  for  him. 
The  rights  pf  the  surety  in  this  instance  were  fully  fixed  be- 
fore the  appellant  acquired  an  interest  in  the  land,  and,  as 
one  of  the  rights  vested  in  the  surety  was  that  of  subrogation 
to  the  lien  of  the  judgment  which  he  undertook  to  pay,  the 
right  of  the  surety  to  compel  the  land  to  pay  the  judgment 
is  superior  to  any  equity  of  the  appellant.  The  surety  was 
first  in  point  of  time,  and,  under  the  well-known  equity 
maxim,  must  prevail. 

As  the  surety  had  a  clear  right  of  subrogation  from  the 
time  he  entered  into  the  contract  of  suretyship,  he  has  the 
senior  equity  as  against  the  appellant  who  bought  after  that 
right  had  fully  vested,  and  the  latter  can  not  save  his  land  at 
the  expense  of  the  former.  The  conclusion  of  the  whole 
matter  is  that  the  action  against  the  surety  has  no  foundation, 
for  a  surety  can  not  be  postponed  in  favor  of  a  purchaser  who 
purchased  with  full  knowledge  of  his  rights. 

The  special  finding  affirmatively  shows  that  no  injury  re- 
sulted to  the  appellant  from  the  ruling  on  thie  motion  to  strike 
out  part  of  the  complaint,  and  even  if  there  was  error  in  that 
ruling,  it  was  a  harmless  one,  not  warranting  a  reversal. 

Judgment  affirmed. 

Filed  March  20, 1886. 
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Real  Estate. — EesenxUion  in  Deed. — Agreement  to  Sefund  I^ice, — Measure 
of  Damages, — Where,  in  deeds  of  conveyance  to  separate  tracts  of  land, 
but  which  adjoin  each  other,  made  at  different  times,  there  is  a  clause 
reserving  minerals,  the  right  of  way  thereto,  and  the  right  to  take  and  use 
any  or  all  of  said  land  for  purposes  convenient  for  mining  and  transport 
tatlon,  the  grantor  agreeing  to  pay  actual  damages  to  improvements  and 
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to  *'  refund  the  price  paid  for  so  much  of  said  land  as  may  be  so  taken 
or  used,  with  interest/'  the  measure  of  damages  for  the  taking  of  a  part 
of  each  tract  b  to  be  determined  by  ascertaining  what  ratio  the  value  of 
the  part  so  taken  bore,  at  the  time  of  the  conveyance,  to  the  value  of 
the  whole  of  the  tract  from  which  it  was  taken,  and  upon  a  proportionate 
part  of  the  price  of  such  tract  computing  interest  to  the  time  of  the 
trial ;  and  the  whole  damages  for  the  land  taken  is  determined  by  ad- 
ding the  damages  for  the  parts  so  taken  from  the  several  tracts. 

From  the  Perry  Circuit  Court. 

H.  J.  Mayy  for  appellant. 

&  B,  Hatfidd  and  W.  Henning,  for  appellee. 

Black,  C. — The  appellee  was  the  owner  of  four  tracts  of 
land  adjoining  each  other  in  Perry  county,  holding  them,  one 
as  the  immediate  grantee  of  the  appellant,  and  the  others  as 
its  remote  grantee. 

The  deeds  of  conveyance  from  the  appellant  to  the  appel- 
lee and  his  grantors  were  warranty  deeds,  each  containing  a 
clause  as  follows:  "Said  company  reserving  the  coal  and 
minerals  in  or  under  said  land,  with  the  right  of  way  thereto, 
and  the  right  of  way  to  any  mine  or  mines  that  may  be  opened 
or  used  by  said  company,  its  lessees  or  assigns,  on  other  lands, 
and  the  right  of  taking  and  using  any  or  all  of  said  land  for 
entries,  depots,  ways  or  other  purposes,  convenient  for  min- 
ing and  transporting  minerals ;  said  company  agreeing  to  pay 
for  all  actual  damage  to  the  improvements  that  may  be  placed 
on  said  land,  and  refund  the  price  paid  for  so  much  of  said 
land  as  may  be  so  taken  or  used,  with  interest." 

The  appellant,  by  its  agents,  entered  upon  these  tracts  so 
owned  by  the  appellee  and  constructed  upon  and  through  them 
a  railroad,  to  be  used  in  its  business  of  mining  and  transport- 
ing coal.  The  appellee,  not  having  received  compensation 
for  the  land  so  taken  and  the  damage  so  suffered  by  him, 
brought  this  action  therefor. 

The  only  question  before  us  relates  to  the  measure  of  dam- 
ages for  such  a  taking  of  the  appellee's  land. 

One  of  the  deeds  of  conveyance  above  mentioned  was  dated 
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March  10th,  1856 ;  the  traxjt  thereby  conveyed  contained  three 
and  sixty-five  one-hundredths  acres ;  the  price  expressed  was 
$87.  The  quantity  taken  by  the  appellant  from  this  tract  wa:? 
one  acre  and  sixty-seven  hundredths. 

Another  deed  bore  date  February  13th,  1860,  conveying  a 
tract  of  ten  acres,  the  price  being  $110.  The  quantity  taken 
by  the  appellant  from  this  tract  was  fifty-six  hundreths  of  an 
acre. 

Another  deed  was  executed  May  10th,  1860,  the  tract  being 
seven  and  thirteen  hundredths  acres,  the  price  being  $250. 
Of  this  tract  the  appellant  took  thirty-four  hundredths  of  an 
acre. 

The  remaining  deed  was  executed  May  6th,  1878 ;  the  tract 
conveyed  contained  four  and  thirty-one  hundredths  acres ;  the 
price  was  $100.  The  part  taken  by  the  appellant  from  this 
tract  was  twenty-seven  hundredths  of  an  acre. 

All  the  land  taken  by  the  appellant  was  cleared  land.  The 
portion  taken  from  the  tract  conveyed  by  the  last  mentioned 
deed,  which  was  the  deed  from  the  appellant  to  the  appellee, 
was  cleared  when  the  appellee  bought  it.  The  portions  so 
taken  which  were  embraced  in  the  second  and  third  deeds  were 
cleared  by  the  appellant's  grantee,  who  was  the  grantor  of 
the  appellee.  The  portion  taken  from  the  tract  conveyed  by 
the  first  deed  had  been  cleared  by  the  appellee. 

The  whole  quantity  of  the  land  so  owned  by  the  appellee 
was  about  twenty-four  acres.  The  whole  quantity  so  appro- 
priated by  the  appellant  was  about  three  acres. 

The  appellee  asked  several  of  his  witnesses, "  What  portion 
of  the  real  estate  in  value  was  taken  by  the  American  Cannel 
Coal  Company?'' 

Over  objections  of  the  appellant,  the  witnesses  were  per- 
mitted to  answer.  One  answered:  "They  took  the  one- 
fourth  or  one-fifth  part  in  value  of  the  whole  lands."  Another 
answered:  "About  one-fourth  or  one-fifth  of  the  whole  laud 
was  taken ;  say  one-fourth."  Another  answered :  "  The  land 
taken  by  the  company  is  worth  one-fourth  in  value  of  all  the 
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land/'  Another  answered :  "  Think  they  hav^  taken  one- 
foarth  the  land  in  value,  taking  it  in  all."  Another  answered ; 
"  The  company  has  taken  from  one-fourth  to  one-fifth  in  value 
of  all  of  said  land."  Another  answered :  "  In  my  opinion 
they  have  taken  one-fourth  in  value  of  all  the  land."  Two 
others  answered :  "  One-fourth  in  value  of  the  whole  land 
was  taken."  Another  answered :  "  The  company  has  taken 
one-fifth  or  one-sixth  in  value  of  the  whole  land." 

The  measure  of  damages  for  breach  of  covenants  for  title 
in  deeds  of  conveyance  of  land,  where  there  is  an  entire  fail- 
ure of  title,  is  the  whole  purchase-money,  with  interest.  If 
the  eviction  be  from  only  a  specific  part  of  land  conveyed 
for  a  gross  sum,  the  damages  are  to  be  computed  by  adding 
interest  to  the  sum  bearing  the  same  ratio  to  the  whole  pur- 
chase-money that,  at  the  time  of  the  conveyance,  the  value 
of  such  specific  part  of  the  land  bore  to  the  value  of  the 
whole  land  conveyed ;  that  is,  for  ascertaining  on  what  por- 
tion of  the  purchase-money  to  compute  interest,  the  relative 
value,  instead  of  the  average  value,  of  the  specific  part  from 
which  there  has  been  an  eviction,  is  to  be  regarded,  and  such 
relative  value  is  to  be  ascertained  with  reference  to  the  time 
of  the  conveyance,  instead  of  the  .time  of  the  trial.  4  Kent 
Com.  475,  477;  Phillips  v.  Reichert,  17  Ind.  120;  Hoot  v. 
Spade,  20  Ind.  326 ;  Boatvian  v.  Smithy  50  Ind.  403 ;  Wood 
V.  Bibbins,  58  Ind.  392;  First  NaVl  Bank  v.  Colter,  61  Ind. 
153.  In  the  case  before  us,  the  deeds  provided  for  the  re- 
funding of  the  price  paid  for  so  much  of  the  land  as  might 
be  taken  or  used,  with  interest.  If  the  whole  of  any  tract 
so  conveyed  had  been  appropriated,  the  damages  for  the 
taking  thereof  would  have  been  the  purchase-money  of  such 
tract,  with  interest.  If  all  the  tracts  had  been  wholly  appro- 
priated, the  damages  would  have  been  the  amount  of  the 
damages  for  the  tracts  severally.  A  part  only  of  each  tract 
having  been  taken,  the  measure  of  damages  would  be  analo- 
gous to  that  in  actions  for  breach  of  covenants  for  title, 
where  there  has  been  an  eviction  from  a  specific  part;  that 
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is,  the  damages  for  the  part  taken  from  each  tract  would  be 
determined  by  ascertaining  what  ratio  the  value  of  the  part 
so  taken  bore,  at  the  time  of  the  conveyance,  to  the  value  of 
the  whole  of  the  separate  tract  from  which  it  was  takeq,  and 
upon  a  proportionate  part  of  the  price  of  such  tract  com- 
puting interest  to  the  time  of  the  trial ;  and  the  whole  dam- 
ages for  the  land  taken  would  be  found  by  adding  the  dam- 
ages thus  ascertained  for  the  parts  taken  from  the  several  tracts. 

The  question  to  which  the  appellant  objected  manifestly 
called  for  a  comparison,  which  the  witnesses  in  their  answers 
made,  of  all  the  land  appropriated  from  the  several  tracts 
with  the  whole  of  said  tracts  considered  together,  instead  of 
a  comparison  of  the  part  taken  from  each  tract  with  the 
whole  of  such  separate  tract ;  whereby  a  portion  taken  from 
one  tract  was  compared  with  other  tracts  conveyed  by  other 
deeds  at  other  times ;  and  it  is  evident  that  it  was  intended 
that  the  comparison  should  be  made,  and  that  it  was  made, 
with  reference  to  the  values  at  the,  time  of  the  trial  instead 
of  the  times  at  which  the  deeds  were  made. 

It  would  have  been  proper  to  prove  the  relative  value  of 
the  part  taken  from  each  tract,  comi>ared  with  the  whole  tract 
from  which  it  was  takerf,  having  reference  in  making  the 
comparison  to  the  date  of  the  deed  by  which  the  tract  was 
conveyed  by  the  appellant. 

The  question  as  asked  called  for  and  elicited  comparisons 
which  did  not  furnish  a  proper  basis  for  the  computation  of 
damages.  All  other  questions  presented  by  counsel  are  in- 
volved in  and  decided  by  what  we  have  said. 

The  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  is  remanded  for  a  new  trial. 

Filed  April  4, 1885. 
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No.  10,601. 

Allen  et  al.  v.  Davis.  |i»   ^ 

m  1871 

Married  Woman.— Jtfbr^grc  of  her  Real  EsiaU  to  Secure  Husband^s  Debt-^  ^^  ^ 

Under  the  statute,  R.  S.  1881,  section  5119,  a  married  woman  can  not  1 144   ^js 

execute  a  binding  mortgage  upon  her  real  estate  to  secure  her  husband's  >'^..  ^ 

debt.  101    1871 

150    336 

Witness. — Contradictory  StatemerUa. —  Evidence  of,  for  Impeachment  Only, —  -^ 

The  contradictory  statements  of  a  witness,  introduced  on  cros»-examin- 
ation  to  impeach  him,  can  only  be  considered  for  that  purpose,  and  can 
not  be  regarded  as  substantial  proof  of  the  facts  in  dispute  between  the 
parties. 

$Aac£. — The  contradictory  statements  of  a  husband,  in  the  absence  of 
his  wife,  on  a  former  trial  between  other  parties,  about  the  property 
for  which  the  note  and  mortgage  in  suit  were  given,  while  competent 
for  the  purpose  of  impeachment,  are  not  evidence  against  the  wife  in 
this  suit. 

From  the  Grant  Circuit  Court. 

W.  i.  Lenfesty  and  /.  //.  Comptorif  for  appellants. 

/.  F.  McDowell,  G.  L.  McDowell,  T.  A.  Hendricks,  A.  W. 
Hendricks,  C.  Bakei%  0.  B.  Hord,  A.  Baker  and  E.  Daniels, 
for  appellee. 

Franklin,  C. — Appellee  sued  appellants  on  a  promissory 
note,  and  to  foreclose  a  mortgage  given  to  secure  its  payment. 
Appellant  Joseph  G.  Allen  was  defaulted.  Mary  E.  Allen 
appeared  and  defended.  She  answered  that  at  the  date  of  the 
execution  of  the  note  and  mortgage,  to  wit,  on  the  21st  day 
of  September,  1881,  she  was  a  married  woman,  and  the  owner 
of  the  real  estate  described  in  the  mortgage  ;  that  the  note 
was  given  for  a  debt  of  her  husband  and  co-defendant,  Joseph 
G.  Allen,  and  that  she  executed  the  note  and  mortgage  jointly 
with  him  as  his  surety.  Issue  was  formed  by  a  denial  in  reply. 

There  was  a  trial  by  the  court,  finding  for  the  plaintiff,  and 
over  a  motion  fot  a  new  trial  by  Mary  E.,  judgment  was 
rendered  for  the  plaintiff.  She  has  appealed  to  this  court, 
and  notified  her  husband  of  the  appeal,  who  has  appeared  and 
declined  to  join  in  the  appeal. 
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The  error  complained  of  by  appellant  Mary  E.  is,  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial.  The 
reasons  stated  for  a  new  trial  are,  that  the  finding  of  the  court 
is  not  sustained  by  sufficient  evidence,  and  is  contrary  to  law. 

The  finding  of  the  court  was  for  the  plaintiff,  that  both  the 
defendants  had  executed  the  note  and  mortgage,  for  the 
amount  due  thereon  to  the  plaintiff.  No  personal  judgment 
was  rendered  against  Mary  E.,  but  a  judgment  and  decree  of 
foreclosure  of  the  mortgage  was  rendered  against  both  of 
them.  The  mortgage  contained  an  express  promise  to  pay 
the  money  secured. 

Appellant  insists  that  the  note  and  mortgage  are  both  void 
as  to  her,  and  can  not  be  enforced  against  her.  The  transac- 
tion occurred  after  the  Acts  of  1881  went  into  force,  the 
provisions  of  which,  so  far  as  applicable  to  this  case,  read  as 
follows : 

Section  5115.  "All  the  legal  disabilities  of  married  women 
to  make  contracts  are  hereby  abolished,  except  as  herein  other- 
wise provided." 

Section  5116.*  "No  lands  of  any  married  woman  shall  be 
liable  for  the  debts  of  her  husband ;  but  such  lands,  and  the 
profits  therefrom,  shall  be  her  separate  property,  as  fully  as 
if  she  were  unmarried  :  Provided,  That  such  wife  shall  have 
no  power  to  encumber  or  convey  such  lands,  except  by  deed 
in  which  her  husband  shall  join." 

The  last  part  of  section  5117  reads  as  follows:  "But  she 
shall  not  enter  into  any  executory  contract  to  sell  or  convey 
or  mortgage  her  real  estate,  nor  shall  she  convey  or  mortgage 
the  same,  unless  her  husband  join  in  such  contract,  conveyance, 
or  mortgage :  Provided,  however,  That  she  shall  be  bound  by 
an  estoppel  in  pain,  like  any  other  person." 

Section  5119.  "A  married  woman  shall  not  enter  into  any 
contract  of  suretyship,  whether  as  indorser,  guarantor,  or  in 
any  other  manner ;  and  such  contract,  as  to  her,  shall  be  void." 

The  court  doubtless  came  to  the  conclusion,  from  the  evi- 
dence, that  she  signed  the  note  as  security  for  her  husbands 
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The  record  shows  that  the  court  found  that  they  both  exe- 
cuted the  note,  and  the  mortgage  to  secure  its  paymentj  and 
found  the  amount  due  the  plaintifiP  on  the  note,  and  then 
gave  a  personal  judgment  against  the  husband,  but  none 
against  the  wife,  and  rendered  a  decree  of  foreclosure  of  the 
mortgage  against  both  of  them.  If  she  was  not  bound  by 
the  note  because  she  was  security  on  it,  we  do  not  see  how 
she  could  be  bound  by  the  mortgage,  for  she  was  as  much 
isecurity  in  the  mortgage  as  she  was  in  the  note,  and  the 
promise  to  pay  the  debt  in  the  mortgage  could  be  no  more 
binding  upon  her  than  the  promise  contained  in  the  note  to 
pay  the  same  debt  of  her  husband;  if  a  security  in  part,  she 
must  have  been  security  in  whole.  But  as  the  court  found 
against  her  as  to  the  mortgage,  it  becomes  necessary  to  ex- 
amine the  evidence. 

The  reasons  stated  for  a  new  trial  are,  that  as  to  appellant 
the  evidence  was  not  sufficient  to  sustain  the  finding,  and 
that  the  finding  was  contrary  to  law. 

Appellant  testified  in  her  deposition,  that  at  the  date  of 
the  execution  of  the  note  and  mortgage  sued  on,  she  was  a 
married  woman  and  the  wife  of  her  co-defendant;  that  the 
note  was  given  for  the  debt  of  her  husband,  and  the  mort- 
gage given  to  secure  its  payment ;  that  she  owned  the  mort- 
gaged lands,  and  signed  the  note  and  mortgage  as  security 
for  her  husband,  and  not  otherwi^ ;  that  she  had  no  interest 
in  the  matter  other  than  any  other  wife  would  have  in  her 
husband's  transaction.  The  husband's  evidence  corroborated 
the  wife's  deposition.  In  cross-examination  of  the  husband, 
appellee  attempted  to  impeach  his  testimony  by  asking  him 
if  he  had  not  stated  upon  a  former  trial,  between  other  par- 
ties, about  the  mill  for  which  the  note  was  given,  that  he  had 
bought  the  mill  as  agent  of  his  wife  and  for  her  use,  which 
he  denied.  Other  impeaching  witnesses  were  offered,  who 
testified  that  upon  said  former  trial  he  had  so  stated. 

While  this  impeaching  testimony  was  competent  to  con- 
tradict and  impeach  the  husband's  testimony  in  this  case,  it 
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was  no  evidence  against  the  appellant  of  the  fact  that  the 
husband  had  bought  the  mill  as  the  agent  of  his  wife  and  for 
her  use.  If  he  had  so  formerly  testified,  it  was  in  her  absence, 
and  she  could  not  be  bound  or  affected  by  it.  The  contra- 
diction was  only  admitted  in  evidence  for  the  purpose  of  im- 
peachment.    This  was  all  the  evidence  given  in  the  case. 

The  facts  in  appellant^s  answer  were  fully  proved,  and  there 
was  no  evidence  in  conflict  therewith.  The  finding  of  the 
court  against  appellant,  as  to  the  mortgage^  was  not  sustained 
by  the  evidence,  nor  was  there  any  evidence  tending  to  sus- 
tain it.  The  court  erred  in  overruling  the  motion  of  appel- 
lant for  a  new  trial. 

The  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  reversed,  at  appellee's  costs,  and  that  the  cause 
be  remanded  with  instructions  to  the  court  below  to  sustain 
appellant's  motion  for  a  new  trial,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 
Filed  Jan.  11, 1885;  petition  for  a  rehearing  overruled  June  27, 1885. 


1!^.  11,517. 

Brumpield  et  al.  V,  Drook  et  al. 

Wills. — Consti-udion  of. — All  the  parts  of  a  will  are  to  be  construed  in  re- 
lation to  each  other  so  as,  if  possible,  to  form  one  consistent  whole,  and 
so  as  to  uphold  all  of  its  provisions,  if  this  can  be  4one  consistently 
with  established  rules  of  law. 

Same.— IFA«n  "  Heirs"  vrUl  be  Ccmstrued  "  Children:'— The  word  "heirs,"  as 
used  in  a  will,  will  be  construed  to  mean  "  children  "  when  it  is  appa- 
rent that  the  testator  employed  it  in  that  sense. 

Same. — lA/e-EalaU.  —  Devise  to  a  Daughter  "  and  her  Heirs,  Subject  to  their 
Control  OrUyJ*— Executor, — Naked  Power  to  Sell,— A  testator,  after  devis- 
ing a  life-estate  in  land  to  his  wife,  directed  his  executors,  after  her 
death,  to  "sell  and  dispose  of  all  my  property,  both  real  and  personal, 
that  may  remain,  *  *  *  and  divide  the  proceeds  thereof  among  my  ten 
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children,  in  the  following  manner,  or  their  heirs,  as  the  case  may  be, 
to-wit,"  to  each  son  one-tenth,  and  to  each  daughter,  naming  each  sepa- 
rately, and  following  each  name  with  the  words,  "  and  her  heirs  one- 
tenth,  subject  to  their  control  only,  it  being  my  intention  that  my  said 
daughters  and  their  children  shall  have  the  sole  benefit  of  their  shares 
of  my  estate."  Before  the  death  of  the  widow  four  daughters  conveyed 
away  their  interest  in  the  land. 

Beldy  that  each  daughter  took  one-tenth  of  the  proceeds  of  such  property 
free  from  the  control  of  her  husband,  and  in  case  of  her  death  her 
children  would  take  such  portion,  but  until  then  such  children  have  no 
interest  in  the  estate. 

EdAy  also,  that  a  mere  naked  power  to  sell  having  been  conferred  upon 
the  executors,  they  were  not  invested  with  any  interest  in  or  title  to  the 
property. 

Hdi^  also,  that  during  the  life-estate  of  the  mother,  the  title  was  not  in 
abeyance,  but  it  was  in  the  testator's  children,  and  the  conveyances  by 
the  daughters,  during  such  life-estate,  divested  them  of  title  to  the  land 
and  precludes  them  from  claiming  any  interest  in  its  proceeds. 

Pleading. — Complaint  Must  be  Sufficient  as  to  all  Plaintiffs, — A  complaint 
must  be  sufficient  as  to  all  the  plaintiffs,  or  it  is  not  sufficient  as  to  any. 

From  the  Grant  Circuit  Court. 

H.  J".  Pavlua  and  G,  T.  B,  Carry  for  appellants. 

A.  Steele,  R.  T.  St.  John  and  T.  D.  Evans,  for  appellees. 

Best,  C— On  the  22d  day  of  December,  1860,  John  Drook 
made  his  last  will,  and  on  the  16th  day  of  March,  1870,  he 
died  the  owner  of  considerable  personal  property  and  a  quarter 
section  of  land  in  Grant  county,  in  this  State,  leaving  surviv- 
ing him  his  widow,  Saloma  Drook,  and  ten  children,  five  sons 
and  five  daughters,  viz.,  Daniel  F.,  Jacob  F.,  William  F., 
Alfred  F.,  James  Monroe  F.,  Mary  F.  Brumfield,  Marilles  F. 
Taylor,  Susanna  F.  Anderson,  Cynthia  F.  Fisher  and  Martha 
F.  Snyder,  now  Martha  F.  Warrenburg.  Each  of  these  daugh- 
ters, at  the  time  of  their  father's  death,  had  from  six  to  ten 
children,  and  they  and  their  children  bring  this  action  against 
the  five  sons  of  said  testator,  one  of  whom  was  the  adminis- 
trator with  the  will  annexed,  and  several  other  persons,  three 
of  whom  had  purchased  from  four  of  said  daughters  the  inter- 
est they  acquired  in  said  real  estate  by  virtue  of  said  will. 

The  complaint  consisted  of  three  paragraphs,  to  each  of 


192  SUPREME  COURT  OF  INDIANA, 


Brum  field  et  al.  v.  Drook  et  al. 


which  separate  demurrers,  for  the  want  of  facts,  by  the  ad- 
ministrator and  by  two  of  the  purchasers,  were  siistained,  and 
these  rulings  are  assigned  as  errors. 

The  paragraphs  are  substantially  alike,  and  aver,  in  sub- 
stance, that  the  last  will  of  said  testator  was  duly  probated, 
and  by  its  terms  the  real  estate  was  devised  and  the  per- 
sonal property  bequeathed  to  the  widow  for  life;  that  she 
accepted  the  provision  thus  made  for  her,  took  possession  of 
said  property,  and  retained  the  same  until  her  death,  which 
occurred  on  the  6th  day  of  March,  1883 ;  that  the  executors 
named  in  the  will  were  directed  to  sell  said  property  after  the 
death  of  the  widow,  and  divide  the  proceeds  between  the  tes- 
tator's sons  and  his  daughters  and  their  children,  giving  to 
each  son  one-tenth  and  to  each  daughter  and  her  children  one- 
tenth  ;  that  the  persons  named  in  said  will  as  executors  failed 
to  qualify,  and  that  thereupon  Jacob  F.  Drook,  one  of  said 
sons,  qualified  as  administrator  with  the  will  annexed;  that 
thereafter  said  administrator  obtained  an  order  from  the  proper 
court  to  sell  said  land,  and,  in  pursuance  of  said  order,  on  the 
2d  day  of  June,  1883,  he  sold  the  same  to  William  Highly, 
one  of  the  appellees,  for  f  6,579.37,  one-third  of  which  was 
paid  in  cash,  and  the  residue  was  secured  by  notes,  one-half 
of  which  was  payable  in  obe  and  the  other  in  two  years  from 
the  day  of  sale;  that  said  administrator  still  holds  said  money 
and  said  notes  for  distribution  under  said  will ;  that  before 
the  death  of  said  widow,  to  wit,  in  March,  1882,  four  of  said 
daughters,  viz.,  Mary  F.  Brumfield,  Susanna  F.  Anderson, 
Cynthia  F.  Fisher  and  Martha  F.Warrenburg,  conveyed  their 
interests  in  said  land  to  William  Drook,  one  of  the  appellees, 
and  that  neither  they  nor  their  children  had  any  notice  of  the 
application  by  said  administrator  for  an  order  to  sell  such  real 
estate.  Prayer  that  said  conveyances  be  set  aside,  that  the  sale 
of  said  real  estate  be  vacated,  and  that  the  will  of  said  testa- 
tor be  construed  so  as  to  give  each  of  said  daughters  and  their 
children  a  tenth  of  the  proceeds  of  said  land. 

A  copy  of  the  will  accompanied  the  complaint.  After  giv- 
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ing  directions  for  the  appraisement  of  the  property  and  for 
the  payment  of  debts,  the  testator  proceeds : 

"I  also  direct  that  so  much  of  my  personal  estate  be  sold 
at  public  sale  as  shall  be  necessary  to  pay  just  debts  as  soon 
as  possible.  The  remainder  thereof,  if  any  there  be,  I  give 
and  bequeath  unto  my  wife,  Saloma,  to  remain  her  absolute 
property  if  she  shall  be  living  at  the  time  of  my  decease.  And 
if  there  should  be  more  than  she  needs,  she  may  give  it  into 
the  hands  of  my  executors,  and  they  shall  dispose  of  the  same 
at  public  sale,  and  divide  the  proceeds  thereof  equally  among 
my  surviving  children,  or  their  heirs  in  case  of  the  death  of 
any  of  them,  in  way  and  manner  hereafter  directed.  I  also 
direct  that  my  wife,  Saloma,  have  the  full  possession  and  care 
of  my  farm  whereon  I  live  during  her  lifetime.  I  also  direct 
that  my  executors  shall,  after  the  decease  of  my  wife,  sell  and 
dispose  of  all  my  property,  both  real  and  personal,  that  may 
remain^ at  public  sale,  except  one-half  acre  for  burying  ground 
where  the  graveyard  now  is,  and  divide  the  proceeds  thereof 
among  my  ten  children  in  the  following  manner,  or  their 
heirs,  as  the  case  may  be,  to  wit :  First.  I  give  to  my  son 
Daniel  F.  Drook  one-tenth,  to  my  son  Jacob  F.  Drook  one- 
tenth,  to  my  son  William  F.  Drook  one-tenth,  to  my  son 
Alfred  F.  Drook  one-tenth,  and  to  my  son  James  Monroe  F. 
Drook  one-tenth  of  the  same.  Also,  to  my  daughter  Mary 
F.  Brumfield  and  her  heirs  one-tenth,  subject  to  their  con- 
trol only,  to  my  daughter  Marilles  F.  Taylor,  wife  of  Robert 
Taylor,  and  her  heirs  one-tenth,  subject  to  their  control  only, 
to  my  daughter  Susanna  F.  Anderson,  wife  of  James  Ander- 
son, and  her  heirs  one-tenth,  subject  to  their  control  only,  to 
my  daughter  Cynthia  Ann  F.  Fisher,  wife  of  David  Fisher, 
and  her  heirs  one-tenth,  subject  to  their  control  only,  and  to 
my  daughter  Martha  Emeline  F.  Snyder,  wife  of  Philip 
Snyder,  and  her  heirs  one-tenth,  subject  to  their  control  only, 
it  being  my  intention  that  my  said  daughters  and  their  chil- 
VoL.  101.— 13 
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dren  shall  have  the  sole  benefit  of  their  shares  of  my  estate, 
both  real  and  personal." 

The  foregoing  is  the  portion  of  the  will  upon  which  the 
questions  in  this  case  turn. 

The  appellants  insist  that  the  word  "  heirs,"  wherever  it 
occurs  in  the  will,  was  employed  by  the  testator  in  the  sense 
of  "  children,"  and  in  this  conclusion  we  concur,  as  we  think 
the  last  clause  in  the  will  puts  this  question  beyond  debate. 
The  statement  of  the  testator  that  he  intends  that  his  ^'  daugh- 
ters and  their  children  shall  have  the  sole  benefit  of  their 
shares,"  renders  it  obvious  that  in  naming  them  he  designated 
the  children  as  heirs.  This  being  apparent,  the  word  will 
thus  be  construed.  Rapp  v.  MatthiaSy  35  Ind.  332 ;  Broken 
V.  Harmon,  73  Ind.  412;  Ridgeway  v.  Lanphear,  99  Ind.  251. 

The  appellants  also  insist  that  each  daughter  and  her  chil- 
dren took  one-tenth  of  the  estate  as  tenants  in  common,  or 
as  joint  tenants,  or  that  each  daughter  took  a  life-estate  in 
such  tenth,  and  her  children  the  estate  in  remainder.  This 
position  is  based  upon  that  portion  of  the  will  which  directs 
a  division  of  the  proceeds  arising  from  a  sale  of  the  prop- 
erty, in  these  words:  "To  my  daughter,"  naming  her,  "and 
her  heirs  one-tenth,  subject  to  their  control  only."  If  this 
were  the  only  clause  in  the  will  by  which  such  portion  of  the 
estate  was  devised,  we  would  not  be  prepared  to  say  that  each 
daughter  and  her  children  would  not  have  taken  such  part 
of  the  estate  as  tenants  in  common.  This,  however,  is  not 
the  only  clause.  There  are  other  clauses  in  the  will  that 
bear  directly  upon  this  question,  and  all  of  them  must  be 
considered  in  determining  the  intention  of  the  testator.  In 
a  former  part  of  the  same  general  disposition  of  the  prop- 
erty, the  testator  directs  that  such  personal  property  as  shall 
remain  shall  be  sold  by  his  executors  and  the  proceeds  be 
"  divided  equally  among  ray  surviving  children  or  their  heirs, 
in  case  of  the  death  of  any  of  them,  in  way  and  manner 
hereafter  directed."  This  clause  is  definite  and  fixes  the  fact 
that  the  proceeds  of  the  personal  property  are  to  be  divided 
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eqoally  between  the  testator's  children^  in  way  and  manner 
thereafter  directed.  The  grandchildren,  by  this  clause,  as 
their  parents  are  all  living,  are  not  entitled  to  any  portion  of 
such  property.  The  testator,  after  devising  a  life-estate  in 
the  land  to  his  wife,  also  directs  his  executors,  after  her  death^ 
to  "sell  and  dispose  of  all  my  property,  both  real  and  per- 
sonal, that  may  remain,  *  *  *  and  divide  the  proceeds  thereof 
among  my  ten  children  in  the  following  manner,  or  their 
heirs,  as  the  case  may  be,  to  wit/'  By  this  clause  the  testa- 
tor makes  precisely  the  same  disposition  of  the  proceeds  of 
the  real  as  of  the  personal  property,  and  the  same  disposi- 
tion as  the  prior  clause  made  of  the  proceeds  of  the  personal 
property.  Neither  clause  gives  any  portion  of  the  proceeds 
to  the  grandchildren  in  case  the  testator's  own  children  sur- 
vive him,  but  in  that  event  the  whole  is  given  to  such  chil- 
dren in  equal  portions.  The  way  and  manner  of  the  divis- 
ion, however,  has  not  yet  been  more  particularly  indicated, 
and  in  doing  this  the  testator  gives  to  each  son  one-tenth, 
and  to  each  daughter  says,  "  to  my  daughter,"  naming  her, 
"and  her  heirs  one-tenth,  subject  to  their  control  only."  It 
is  manifest  from  this  language  that  the  testator  intended  to 
exclude  the  husbands  of  his  respective  daughters  from  ac- 
quiring any  interest  in  or  control  over  such  estate,  and  we 
think  this  was  the  testator's  only  purpose  in  the  employ- 
ment of  such  language.  In  the  same  general  disposition,  he 
had  already  twice  explicitly  stated  that  this  property  was  to 
be  equally  divided  between  his  ten  children,  or  their  heirs  in 
case  of  the  death  of  any  of  his  children,  and  it  seems  improb- 
able that  he  changed  his  mind  and  concluded  to  divide  the 
one-tenth  of  such  property  between  each  daughter  and  her 
children.  Had  such  change  of  disposition  been  intended,  the 
testator  would  probably  have  employed  language  that  would 
have  clearly  indicated  such  purpose,  in  view  of  the  fact  that 
a  contrary  intention  had  already  been  twice  explicitly  ex- 
pressed. Inasmuch  as  he  did  not,  we  do  not  think  the  mere 
employment  of  the  conjunction  "  and,"  instead  of  "  or,"  be- 
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tween  the  words  "  daughters  and  heirs/'  and  *'  daughters  and 
children/'  can  control  the  manifest  intention  of  the  testator, 
as  is  apparent  from  the  explicit  clauses  previously  inserted, 
and  from  the  general  scheme  of  the  whole  instrument.  All 
the  parts  of  a  will  are  to  be  construed  in  relation  to  each 
other  so  as,  if  possible,  to  form  one  consistent  whole,  and  so 
as  to  uphold  all  of  its  provisions,  if  this  can  be  done  con- 
sistently with  established  rules  of  law.  Jackson  v.  Hoover^  26 
Ind.  511 ;  Grimes  v.  Harmon,  35  Ind.  198 ;  S.  C.  9  Am.R.  690. 

Construing  this  will  in  accordance  with  these  rules,  we  have 
no  doubt  that  the  testator  intended  each  daughter  to  take  one- 
tenth  of  the  proceeds  of  such  property  free  from  the  control 
of  her  husband,  and  in  case  of  the  death  of  such  daughter, 
her  children  should  take  such  portion.  We,  therefore,  con- 
clude that  the  grandchildren  had  no  interest  in  this  estate. 

It  is  next  insisted  that  the  title  to  the  land  vested  in  the 
executors,  and  that,  consequently,  the  deeds  of  conveyance 
executed  by  four  of  the  daughters  were  inoj>erative  to  convey 
any  estate,  and  that  each  of  said  daughters  is  entitled  to  the 
one-tenth  of  the  proceeds  of  the  sale  of  said  land.  The  lan- 
guage of  the  will  bearing  upon  this  question  is  in  these 
words :  "  I  also  direct  that  my  executors  shall  sell  and  dis- 
pose of  all  my  property,  both  real  and  personal,  *  *  *  and 
divide  the  proceeds  among  my  ten  children,''  etc.  This  di- 
rection conferred  upon  the  executors  a  mere  naked  power  to 
.sell,  and  did  not  invest  them  with  any  interest  in  or  title  to 
the  property.  In  the  absence  of  a  statute,  the  rule  is  uni- 
versal that  where  an  executor  is  merely  clothed  with  the  power 
to  sell  he  takes  no  title  to  the  property.  1  Perry  Trusts,  sec- 
tion 308  ;  Williams  Ex'rs,  p.  725;  1  Sugden  Vendors,  p.  175, 
and  authorities  cited. 

This  rule  prevails  in  this  State,  and  it  has  frequently  been 
held  that  such  direction  as  this  will  contains  merely  confers 
upon  the  executor  a  naked  power  to  sell.  Doe  v.  Lanius^  3 
Ind.  441;  Thompson  y.  Schenck,  16  Ind.  194;  Wilson  v. 
Budd,  19  Ind.  101 ;  Simonds  v.  Harris,  92  Ind.  505. 
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The  power  conferred  upon  the  executors  to  sell  being  a 
naked  one,  the  title  did  not  vest  in  them,  but  must  have  vested 
in  the  testator's  children,  subject  to  be  divested  by  the  execu- 
tion of  the  power.  During  the  life-estate  of  the  mother  the 
title  was  not  in  abeyance,  and  as  it  was  not  in  the  executors, 
it  must  have  been  in  the  testator's  children  by  virtue  of  the 
devise  or  by  the  law  of  descents — probably  by  the  law  of  de- 
scents. This  was  expressly  ruled  in  the  case  of  Doe  v.  ian- 
iu8,  supra. 

The  title  being  in  the  children,  it  follows  that  the  convey- 
ances by  the  four  daughters  during  the  life-estate  of  the  mother 
divested  them  of  any  title  to  the  land,  and,  consequently,  pre- 
cludes them  from  claiming  any  interest  in  its  proceeds.  Si- 
monds  v.  Harris,  supra. 

As  four  of  the  daughters  and  all  of  the  grandchildren  of 
the  testator  have  no  interest  in  the  proceeds  of  the  sale  of  this 
land,  they  can  not  maintain  an  action  to  set  aside  the  sale 
made  by  the  administrator,  and  as  the  complaint,  for  this  pur- 
pose, was  insufficient  as  to  them,  it  follows  that  it  was  insuf- 
ficient as  to  all  who  united  with  them.  A  complaint  must  be 
sufficient  as  to  all,  09  else  it  is  not  sufficient  as  to  any  of  the 
parties.  Lipperd  v.  Edwards,  39  Ind.  166;  Nave  v.  Hadley, 
74  Ind.  155,  and  cases  cited. 

For  these  reasons  we  think  the  demurrers  were  properly 
sustained,  and  that  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  affirmed,  at  the  appellants'  costs. 

FUed  April  4, 1885. 


No.  11,399. 

The  Evansville  and  Terre  Haute  Railroad  Com- 
pany V.  Tipton. 

Batlboad. — KiUing  Stock.— Complaint. — "Sufficiently  Fenced." — In  an  action 
under  the  statute,  against  a  railroad  company  for  killing  stock,  a  com- 
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plaint  averring  that  the  railroad  track  was  not  "  sufficiently  fenced  "  at 
the  place  where  the  animals  got  on  the  track  and  were  injured  and 
killed,  sufficiently  alleges  that  the  track  was  not  *^  securely  fenced,"  as 
required  by  the  statute,  and  is  good  on  demurrer. 
Supreme  Court. —  Weight  t^  Evidence, — Where  there  is  evidence  tending  to 
support  the  verdict,  the  Supreme  Court  will  not  disturb  it  on  the  weight 
of  the  evidence. 

From  the  Sullivan  Circuit  Court. 

A.  Igleharty  J.  E.  Iglehart  and  E.  Taylor^  for  appellant. 

J.  C  BriggSy  for  appellee. 

CoLERiCK,  C. — This  action  was  instituted  by  the  appellee 
to  recover  the  value  of  two  horses,  one  of  which  was  killed 
and  the  other  injured  on  the  appellant's  railroad  at  a  place 
not  securely  fenced.  The  issues  were  tried  by  a  jury,  who  re- 
turned a  verdict  in  favor  of  the  appellee  for  $200,  upon  which, 
over  a  motion  for  a  new  trial,  judgment  was  rendered  against 
the  appellant,  from  which  it  has  appealed,  and  assigns  as  er- 
rors that  the  court  below  erred  in  overruling  a  demurrer  to 
the  complaint,  and  in  overruling  the  motion  for  a  new  trial. 

The  only  objection  that  has  been  made  by  the  appellant  in 
this  court  to  the  sufiBciency  of  the  comfilaint  is,  that  it  was 
averred  therein  that  the  railroad  track  was  not  "  sufficiently 
fenced ''  at  the  place  where  the  horses  got  on  the  track,  and 
where  they  were  injured  and  killed.  It  is  insisted  by  the  ap- 
pellant that  the  words  "  sufficiently  fenced ''  merely  averred 
a  conclusion,  rather  than  a  fact.  The  language  used  in  the 
statute,  under  which  the  action  was  instituted,  is  "  securely 
fenced.''  We  think  the  word  "  sufficiently,"  as  used  in  the 
complaint,  is  of  the  same  import  and  meaning  as  the  word 
'^  securely,"  and  hence  no  error  was  committed  by  the  court 
in  overruling  the  demurrer  to  the  complaint. 

Of  the  reasons  assigned  in  support  of  the  motion  for  a  new 
trial,  the  sole  one  presented  by  the  appellant  for  our  consid- 
eration is,  that  the  verdict  was  contrary  to  the  evidence,  and 
was  not  sustained  by  sufficient  evidence,  in  this,  that  the  evi- 
dence, which  is  in  the  record,  showed  that  the  animals  were 
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injured  and  killed  at  a  place  on  the  railroad  where  the  appel- 
lant was  not  boand  to  fence.  Upon  an  examination  of  the 
evidence  we  find  that  the  appellant  introduced  evidence  tend- 
ing to  prove  that  the  construction  of  a  fence  at  the  place  where 
the  animals  got  on  the  track,  and  where  they  were  injured  and 
killed,  would  have  interfered  with  the  rights  of  the  appellant 
in  operating  its  railroad  and  transacting  its  business,  and  with 
the  rights  of  the  public  in  travelling  over  and  along  an  ad- 
jacent highway.  This  evidence  was  competent,  as  it  is  set- 
tled in  this  State,  by  the  decisions  of  this  court,  that  a  railroad 
company  is  not  required  to  fence  in  its  railroad  at  such  places, 
and  is  not  liable  to  the  owners  of  animals  injured  or  killed  at 
such  places  by  its  locomotives  or  cars  in  consequence  of  the 
absence  of  fences.  IndianapoliBy  etc.,  22,  R.  Go.  v.  Oestel,  20 
Ind.  231;  Jeffersonvilkj  etc.,  R.  R.  Co.  v.  Beattyy  36  Ind.  15 ; 
Indianapolis,  etc.,  R.  R.  Co.  v.  Christy,  43  Ind.  143 ;  Ohio, 
etc.,  R.  W.  Co.  V.  Rowland,  50  Ind.  349 ;  Louisville,  etc.,  R. 
W.  Co.  V.  FraTicis,  58  Ind.  389 ;  Wabash  R.  W.  Co.  v.  For- 
skee,  77  Ind.  158 ;  Cincinnati,  etc.,  R.  R.  Co.  v.  Wood,  82  Ind, 
593 ;  Evansville,  etc.,  R.  R.  Co.  v.  Willis,  93  Ind.  507 ;  Wahash, 
dc.,  R.  W.  Co.  V.  Nice,  99  Ind.  152;  Fort  Wayne,  etc.,  R.  R. 
a.  V.  Herbold,  99  Ind.  91. 

Bui  whenever  and  wherever  the  company  can  fence  in  its 
railroad  without  such  interference,  it  must  do  so,  or  be  held 
liable  for  all  damages  occasioned  by  such  omission.  Balti- 
more, etc.,  R.  R.  Co.  V.  Kreiger,  90  Ind.  380 ;  Banister  v. 
Pennsylvania  Co.,  98  Ind.  220.  And  the  burden  of  showing 
that  a  fence  could  not  properly  have  been  maintained  at  the 
locus  in  quo  rests  on  the  company.  Indianapolis,  etc.,  R.  R. 
Co.  v.  Lindley,  75  Ind.  426;  Terre  Haute,  etc.,  R.  R.  Co.  v. 
Penn,  90  Ind.  284 ;  Louisville,  etc.,  R.  W.  Co.  v.  Clark,  94 
Ind.  111.  It  is  also,  in  like  manner,  settled  that  if  there  is 
sufficient  spftce  between  a  railroad  and  a  highway  for  the  com- 
pany to  fence  in  its  railroad,  it  must  do  so,  even  if  it  is  com- 
pelled thereby  to  locate  the  fence  on  part  of  its  reservation 
for  a  right  of  way,      Wabash  R.   W.  Co.  v.  Forshee,  supra; 
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Banister  v.  Pennsylvania  Co.,  supra;  because  it  is  as  much 
the  duty  of  the  company  to  fence  against  animals  on  high- 
ways as  those  in  adjoining  fields  and  woods.  Evansville, 
etc.,  JR.  R.  Co,  V.  BarbeCy  74  Ind.  169;  Pittsburghy  etc., 
R.  R.  Go.  V.  Ehrhart,  36  Ind.  118 ;  Louisville,  etc.,  R.  W.  Co. 
V.  Porter,  97  Ind.  267. 

The  evidence  so  introduced  by  the  appellant,  for  the  pur- 
pose of  showing  that  no  legal  obligation  rested  upon  it  to 
erect  and  maintain  a  fence  at  the  place  where  the  animals 
were  injured  and  killed,  was  conflicting  in  its  material  aspects, 
and  was  met  by  opposing  evidence  introduced  by  the  appellee. 
It  is  neither  our  duty  nor  privilege  to  consider  this  conflicting 
and  contradictory  evidence  for  the  purpose  of  reconciling  it 
or  determining  its  preponderance.  It  related  exclusively  to 
questions  of  fact,  to  be  determined  by  the  jury  under  proper 
instructions  by  the  court,  which  were  given.  As  there  was 
evidence,  as  to  the  controverted  facts,  tending  to  sustain  the 
verdict,  we  can  not  disturb  it  on  the  weight  of  the  evidence. 
The  motion  for  a  new  trial  was  properly  overruled  by  the 
court. 

This  disposes  of  all  the  questions  submitted  for  our  con- 
sideration, and  as  there  is  no  error  in  the  record  the  judgment 
should  be  afiirmed. 

Per  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellant. 

Filed  April  4, 1885. 
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Sams. — Owtrdian^s  AtUhority  to  Dedicate. — A  guardian  of  an  infant  has  aa- 
thoritj,  when  so  ordered  by  a  court  of  competent  jurisdiction,  to  sub- 
diyide  the  lands  of  the  ward  and  to  dedicate  streets  and  highways  to 
the  public. 

Same. —  Hat.— What  IndieaUs  DedtocUion.— When  the  shape,  lines  and 
dimensions  of  a  space  marked  on  a  recorded  plat  indicate  that  it  is  a 
street,  there  is  a  valid  dedication  of  the  space  so  indicated,  although 
there  are  no  formal  words  of  dedication,  and  although  the  space  is  not 
in  express  terms  designated  as  a  street. 

^AME.— Continuing  Way  on  Second  Fiat,— Where  the  land  owner  makes 
and  records  a  plat,  on  which  there  are  lines  marking  a  way,  and  he 
afterwards  makes  and  records  a  second  plat  on  which  the  way  is  contin- 
ued of  the  same  width  as  on  the  first  plat  and  is  marked  '*  Highland 
street,"  and  lots  are  sold  with  reference  to  such  plats,  it  will  be  conclu- 
sively presumed  that  the  way  throughout  its  entire  length  is  a  pub- 
lic one. 

8A1CE. — Rights  of  Abutting  OvniMn, — The  conveyance  of  land  bounded  by  a 
street  conveys  the  fee  to  the  center  of  the  street,  and  also  conveys  an 
interest  in  the  street,  as  a  street,  of  which  the  abutter  can  not  be  de- 
prived except  by  seizure  under  the  right  of  eminent  domain. 

Sake. — FtaL — Right  of  Lot  Owners  to  <Srecto.— Purchasers  of  lots  have  a 
right  to  have  all  the  streets  marked  on  the  plat  by  which  they  pur- 
chased kept  open  as  streets,  and  their  rights  are  not  confined  to  the  part 
of  the  street  in  front  of  the  lots  purchased  by  them. 

Same. — Implied  Deduxuion,—li  is  not  necessary  that  a  dedication  should 
be  evidenced  by  a  writing,  but  it  may  be  presumed  from  the  acts  and 
conduct  of  the  owner. 

SAKE.—LUejiL — It  is  necessary,  to  constitute  a  valid  dedication,  that  there 
should  be  an  intent  to  dedicate  the  land  to  a  public  use,  but  the  intent 
which  the  law  regards  is  that  which  the  open  acts  of  the  owner  indi- 
cate and  not  a  secret  intent. 

Baxe.— When  Intent  Inferred—Where  the  acts  and  conduct  of  the  land, 
owner  are  such  as  fairly  and  naturally  lead  to  the  conclusion  that  he 
intended  to  dedicate  the  land  to  the  public  use,  and  others  have  in  good 

.  faith  acted  upon  his  open  acts  and  conduct,  he  will  not  be  permitted  to 
aver  that  there  was  no  dedication,  but  the  law  will  conclusively  infer 
that  he  intended  what  his  acts  and  conduct  indicated. 

Same. — Pfai. — Where  ways  are  shown  on  recorded  plats  and  there  appear 
as  streets,  they  will  be  so  regarded,  unless  there  is  in  the  plats  an  ex- 
press provision  to  the  contrary,  and  no  acts  or  conduct  of  the  owner  can 
change  the  effect  of  the  dedication  evidenced  by  the  plat. 

Sake. — Intent  to  Dedicate. —  When  it  may  be  Rebutted — An  intention  to  dedi- 
cate may  be  rebutted  when  there  is  an  implied  dedication,  but  not  when 
there  is  an  express  dedication. 

Sake. — RAuUing  lYesumption  of  Dedication.— Evidence.—One  of  the  usual 
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methods  of  rebutting  the  presumption  of  dedication  is  by  evidence  that 
a  gate  was  swung  across  the  way,  but  this  will  not  rebut  an  intent  to 
dedicate  in  case  of  an  express  dedication,  nor  will  it  do  so  in  cases  of 
implied  dedication  where  the  other  evidence  in  the  case  shows  that 
there  was  an  intent  to  dedicate  and  that  rights  were  acqi^ired  upon  the 
faith  that  such  an  intent  did  in  fact  exist. 

Same. —  User, — Time, — User  by  the  public,  with  the  consent  of  the  owner, 
for  such  length  of  time  that  public  accommodation  and  private  rights 
might  be  materially  affected  by  an  interruption  of  the  enjoyment,  is 
sufficient  to  raise  a  presumption  that  the  owner  intended  a  dedication 
to  the  public. 

Same. — Change  g}  ^nxaJbe  Way  to  Public, — A  private  way,  no  matter  how 
long  or  how  much  used  by  the  public,  can  not  be  transferred  into  a 
public  way  without  the  consent  of  the  owner,  but  when  the  owner  does 
consent,  and  the  public  accepts,  the  change  may  be  made. 

Same. — I^trtition. — Married  Woman, — Where  proceedings  in  partition  are 
pending,  and  one  of  the  parties  marries,  the  validity  of  the  dedication 
made  by  the  commissioners  will  not  be  affected  by  such  marriage. 

Same. — Married  Woma-n, — A  dedication  may,  in  some  cases,  be  presumed 
against  a  married  woman,  although  there  is  no  formal  deed  executed  by 
herself  and  husband. 

Same. — Questiona  of  Law  and  Fart.— Whether  land  was  or  was  not  dedi- 
cated to  the  public  is  not  a  conclusion  of  law,  but  is  a  question  of  fact 
to  be  decided  upon  the  evidence. 

Practice.— -i^jccio/  FLnding.--€kmdu8iona  cf  Law.— Conclusions  of  law  erro- 
neously cast  into  the  finding  of  facts  do  not  control,  for  the  court  acts 
upon  the  facts  found. 

From  the  Shelby  Circuit  Court. 
C  S.  Denny y  for  appellant. 

G.  W.  Gahin,  E.  P.  Ferris^  W.  W.Spencer  and  J.  8.  Ferris, 
for  appellees. 

Elliott,  J. — The  appellees  claim  title  to  a  strip  of  land  in 
the  city  of  Indianapolis,  and  brought  this  action  to  quiet  title. 
On  their  application  the  venue  M^as  changed  to  the  Shelby 
Circuit  Court,  and  the  case  comes  to  us  upon  the  special  find- 
ing of  facts  and  conclusions  of  law  stated  by  that  court. 

The  character  of  the  case  made  it  difficult  to  make  a  clear 
and  concise  special  finding,  and  that  made  by  the  court  is  very 
lengthy  and  much  confused,  for  it  blends  matters  of  evidence 
with  matters  of  fact,  and  mingles  them  with  matters  of  law. 
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It  has  been  a  task  not  free  from  difiBculty  to  eliminate  imma- 
terial matters  and  extract  the  material  facts  from  the  mass, 
but  we  hai|re  gathered  the  material  facts  and  condensed  them 
in  the  following  synopsis :  Noah  Noble  died  the  owner  of  the 
eighty-acre  tract  of  land  within  which  the  strip  claimed  by 
the  appellees  is  situated,  and  by  his  will  gave  his  wife  a  life- 
estate,  and  to  the  children  of  a  deceased  daughter  the  fee  in 
the  land  passed  by  the  will  and  by  subsequent  partition  ;  those 
children  are  Dorman,  Preston  and  Susan  Davidson,  and  Cath- 
arine Miller,  now  a  married  woman.  In  1866  a  partition  was 
adjudged  between  the  heirs  of  Noah  Noble,  and  the  land,  of 
which  the  strip  in  controversy  forms  a  part,  was  set  off  to 
Susan,  Noah  and  Catharine  Davidson,  except  that  part  of  the 
land  which  lies  south  of  Market  street.  Before  the  partition 
was  made  eight  acres  were  sold  by  order  of  the  court  upon  the 
petition  of  the  guardian,  and  embraced  in  this  eight-acre  tract 
is  that  part  of  the  strip  here  in  dispute,  which  extends  north 
from  Washington  street  three  hundred  and  thirty-three  feet. 
To  this  sale  Dorman  N.  Davidson,  an  adult  devisee,  consented, 
and,  at  the  same  term  of  court,  he  joined  the  guardian  in  pe- 
titioning the  court  to  direct  that  the  eight  acres  should  be  sub- 
divided into  town  lots  before  sale,  and  upon  this  petition  an 
order  was  made  directing  the  subdivision,  and  also  directing 
that  a  plat  should  be  made.  Pursuant  to  this  order  a  plat 
was  made  and  reported  to  the  court,  and  a  proper  order  was 
entered  approving  it.  The  plat  was  acknowledged  and  re- 
corded according  to  law.  In  the  explanation  annexed  to  the 
plat  it  was  recited  that  it  embraced  eight  acres,  more  or  less, 
and  that  Market  street,  sixty  feet  in  width,  was  donated  to 
the  public,  but  no  mention  was  made  of  the  strip  here  the 
subject  of  dispute.  The  plat,  however,  shows  the  dimensions 
of  the  lots  laid  out,  and  shows,  also,  a  strip  fifty  feet  in  width 
extending  north  from  the  National  Road,  or  what  is  now 
called  Washington  street,  to  Market  street.  This  strip  ap- 
pears on  the  plat  as  a  way,  but  it  is  not  designated  as  a  pub- 
lic street,  nor  is  it  numbered  as  a  lot,  although  the  lots  on 
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each  side  of  it  are  appropriately  and  regularly  numbered. 
The  guardian  of  the  minor  devisees  and  Dorman  N.  David- 
son sold  lots  numbered  one  to  seven  inclusive,  as  shown  by 
the  recorded  plat,  to  divers  persons,  and  these  deeds  were  duly 
reported  to  the  court  and  received  its  approval.  Under  these 
conveyances  the  grantees  have  entered  into  possession,  and 
some  of  them  have  made  valuable  and  permanent  improve- 
ments. On  lots  designated  on  the  plat  as  number  two  and 
number  three  houses  were  erected  on  the  east  and  on  the  west 
side  of  the  fiftyTfoot  strip  as  early  as  the  year  1866.  This 
strip  was  never  sold. 

The  finding  recites  that  there  was  an  agreement  between 
the  guardian  and  Dorman  N.  Davidson  that  this  strip  should 
be  reserved  as  a  private  way,  but  there  is  no  finding  that  this 
was  known  to  the  court,  nor  is  there  any  finding  that  the 
city,  or  any  of  the  purchasers  of  lots,  had  actual  or  construc- 
tive notice  of  this  agreement.  About  the  time  the  petitions 
referred  to  were  filed,  the  devisees  of  Noah  Noble  had 
opened  up  a  drive-way  over  the  line  of  the  strip  in  dispute, 
from  the  femily  residence  to  the  National  Road,  ai^d  a  gate 
was  swung  across  the  way  on  the  north  side  of  the  National 
Road,  but  in  1866  this  gate  was  discontinued.  In  1863  the 
purchasers  of  lots  two  and  three  built  fences  along  the  line 
of  the  street  for  the  purpose  of  enclosing  their  lots,  in 
April,  1868,  Susan  Lavalette  Davidson,  Catharine  Davidson, 
now  Catharine  Miller,  the  appellee,  and  Dorman  N.  David- 
son, instituted  proceedings  for  partition  of  the  lands  lying 
north  of  Market  street,  and,  in  December  of  that  year,  a 
decree  of  partition  was  entered,  and  it  was  also  decreed  that 
the  commissioners  appointed  to  make  partition  should  lay 
the  land  off  into  lots,  streets  and  alleys.  Pursuant  to  this 
decree  the  land  was  laid  off  and  a  plat  made,  this  plat  re- 
ceived the  approval  of  the  court  and  was  duly  admitted  to 
record.  On  this  plat  is  a  way  designated  as  Highland  street, 
extending  north  from  Market  street  and  continuing  in  a 
direct  line,  and  of  the  same  width  as  the  way  which  appears 
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on  the  plat  of  Jane,  1863,  as  extending  south  from  Market 
street  to  the  National  Road.  It  appears  that  on  the  31st 
day  of  December,  1868,  the  parties  inspected  and  approved 
the  plat  made  by  the  commissioners.  At  this  time  the  ap- 
pellee Catharine  Miller  was  a  married  woman,  having  been 
married  in  October  of  that  year.  After  the  gate  on  the  north 
side  of  the  National  Road  was  abandoned,  in  1866,  another 
gate  was  placed  across  the  way  at  a  point  about  two  hundred 
feet  north  of  Market  street,  and  this  gate  remained  until  the 
autumn  of  1869,  when  it  was  abandoned.  The  finding  states 
that  the  purpose  for  which  this  gate  was  placed  across  the 
way  was  to  keep  cattle  off  the  Davidson  lands.  Since  that 
time  there  have  been  no  obstructions  across  the  way,  and  the 
whole  length  of  Highland  street,  from  the  National  Road  to 
the  northern  terminus  of  the  street,  was  freely  used  by  the 
public.  Previous  to  1869,  a  lot  had  been  sold  to  James  L.- 
Mitchell,  situated  on  the  corner  of  Market  street,  and,  with 
the  exception  of  the  cost  of  improving  in  front  of  that  lot 
which  was  paid  by  Mitchell,  Dorman  N.  Davidson  graded 
and  gravelled,  at  his  own  expense.  Highland  street  from 
Market  street  north.  As  early  as  1876,  James  G.  Douglass 
constructed  a  stone  sidewalk  along  the  front  of  lot  two,  then 
and  for  some  time  prior  to  that  date,  owned  by  him.  Prior 
to  the  year  1869,  the  city  of  Indianapolis  constructed  a  board 
sidewalk  along  the  east  side  of  Highland  street,  and  diag- 
onally across  some  open  lots,  for  the  convenience  of  children 
attending  a  public  school.  In  1871,  the  city  constructed  a 
large  public  cistern  at  the  intersection  of  Market  and  High- 
land streets  for  use  of  the  fire  department  of  the  munici- 
pality. James  L.  Mitchell  bought  his  lot  in  1869,  and  bought 
with  reference  to  the  strip  now  called  Highland  street,  as  a 
public  street,  and  in  1877,  all  of  the  devisees  of  Noah  Noble 
joined  in  a  deed  to  Mitchell,  describing  his  lot  as  bounded 
by  Market  and  Highland  street,  and  a  like  mention  of  the 
latter  street  is  made  in  a  deed  to  James  6.  Douglass,  exe- 
cuted in  September,  1877,  and  in  May,  1873,  Mrs.  Miller 
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and  her  husband  joined  in  a  deed  conveying  to  the  city 
land  for  the  purpose  of  widening  Ohio  street,  and  in  this 
deed  reference  is  made  to  Highland  street.  In  April,  1881, 
Maria  G.  Cooper  bought  from  Joseph  L.  Fisher,  a  remote 
grantee  of  Mrs.  Miller  and  her  associate  owner,  a  part  of  lot 
two  in  the  subdivision  of  1868,  and  on  that  lot  Mrs.  Cooper 
built  a  house  to  front  on  Highland  street,  with  a  side  front 
on  Ohio  street,  and  there  are  no  other  means  of  egress  or 
ingress  to  and  from  the  main  front  except  Highland  street. 
A  public  school  house  was  erected  by  the  city  in  1878,  about 
three  hundred  feet  east  of  Highland  street.  This  school 
house  is  built  of  brick,  is  two  stories  high,  contains  eight 
rooms,  and  is  the  only  school  house  in  the  school  district. 
Highland  street  affords  the  most  convenient  means  of  going 
to  and  from  the  school  house,  and  if  it  is  closed  a  great 
number  of  children  will  be  compelled  to  travel  about  three 
squares  out  of  their  way  to  reach  it. 

Ordinances  for  the  improvement  of  the  street  from  the 
National  Road  north  were  introduced  in  the  common  council, 
but,  owing  to  a  disagreement  of  the  adjoining  property-owners 
as  to  the  grade  which  should  be  established,  they  were  not 
adopted.  A  remonstrance  signed  by  Mrs.  Miller  and  the 
other  devisees  of  Noah  Noble  was  addressed  to  the  common 
council  in  1878,  in  opposition  to  a  proposition  to  improve  the 
street.  This  remonstrance  speaks  of  Highland  street  as  a 
public  street  of  the  city,  calls  it  by  that  name,  and  protests 
against  bouldering  the  gutters  as  extravagantly  expensive, 
and  protests  upon  the  further  ground  that  there  are  suits  pend- 
ing to  determine  the  title  to  adjoining  lots,  but  no  question  is 
made  as  to  the  highway  being  one  of  the  public  streets  of  the 
city ;  on  the  contrary  that  fact  is  fully  affirmed.  No  taxes 
have  ever  been  paid  upon  the  strip  in  dispute  since  the  mak- 
ing and  recording  of  the  plat  of  1863.  All  of  the  devisees 
of  Noah  Noble,  on  the  3d  day  of  November,  1881,  united  in 
a  deed  purporting  to  convey  the  strip  of  land  from  the  Na- 
tional Road  north  to  George  W.  Galvin  and  Mary  K.  Gralvin, 
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and  these  parties  afterwards  joined  in  a  deed  professing  to 
fonveyit  to  Sarah  S.Kingsbury, and  she  afterwards  executed 
a  deed  for  the  one  undivided  half  to  Catharine  Miller. 

Conclusions  of  law  were  thus  stated : 

"  1st.  As  to  all  that  land  in  controversy  north  of  the  south 
line  of  Market  street,  I  find  that  the  plaintiffs  are  not  the 
owners  thereof,  but  that  the  same  has  been  dedicated  to  the 
pablic  for  street  purposes. 

"  2d.  As  to  all  that  part  of  the  land  lying  south  of  the 
south  line  of  Market  street,  and  lying  between  Market  street 
and  Washington  street,  I  find  that  this  real  estate  has  never 
vested  in  the  public  in  any  way,  and  that  the  plaintiffs  are 
the  owners  in  fee,  and  that  the  defendant  is  asserting  an  un- 
founded title  thereto,  adverse  to  the  plaintiffs,  and  that  plain- 
tifls'  title  thereto  should  be  quieted." 

The  appellant  assigns  error  upon  its  exception  to  the  sec- 
ond conclusion  of  law,  and  the  appellees  allege  cross  errors 
upon  the  first  conclusion. 

The  first  conclusion  of  law  is  clearly  right.  The  plat  was 
made  by  commissioners  acting  under  the  order  of  the  court, 
and  upon  the  petition  of  the  adult  owner  and  some  of  the  in- 
fiint  owners,  and  the  plat  made  by  the  officers  of  the  court, 
pursuant  to  its  order,  was  approved,  after  inspection,  both  by 
the  court  and  the  parties.  We  can  see  no  reason  why  a  court 
possessing  plenary  jurisdiction  may  not  direct  a  subdivision 
of  land  into  town  lots  in  cases  where  the  adult  owners  con- 
sent, and  it  is  made  to  appear  that  such  a  course  will  enhance 
the  value  of  the  property  and  promote  the  interests  of  the  in- 
fant owners.  It  is  perfectly  clear  that  if  adult  tenants  in 
common  should,  without  objection,  suffer  an  order  to  be  en- 
tered directing  that  the  land  be  laid  out  into  town  lots,  the 
plat  made  by  the  commissioners  pursuant  to  the  order  would 
be  operative  against  them,  and  a  decree  in  partition  is  just  as 
effective  against  infants,  when  they  are  properly  in  court  and 
duly  represented  by  guardian,  as  it  is  against  persons  of  full 
age.    Tyler  Infancy  and  Coverture,  p.  175.     A  court  having 
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jurisdiction  in  matters  of  partition,  and  having  jurisdiction 
of  the  persons  of  the  parties,  may  order  the  land  to  be  laid 
out  into  lots,  and  highways  to  be  dedicated  to  the  public. 
Earle  v.  Mayor,  etc.,  38  N.  J.  Law,  47 ;  Clark  v.  Parker ^  106 
Mass.  554.  But  we  need  not  rest  our  decision  upon  ad- 
judged cases  alone,  for  we  have  a  statute  fully  recognizing 
the  principle  declared  in  the  adjudged  cases.  Acts  1859,  p. 
159.  If,  in  any  case,  there  could  be  doubt  as  to  the  validity 
of  such  a  decree  as  that  rendered  in  the  partition  suit  of  1868, 
there  can  be  none  in  a  case  where  the  decree  has  been  con- 
firmed by  unequivocal  acts  and  conduct,  and  here  the  confirm- 
ation of  the  course  of  the  commissioners  and  the  decree  of 
the  court  has  been  manifested  in  the  amplest  and  most  satis- 
factory manner,  both  by  conduct  and  by  conveyances. 

The  questions  presented  by  the  second  conclusion  of  law 
stated  by  the  court  are  essentially  different  from  those  pre- 
sented by  the  first.  The  plat  of  the  addition  bounded  on  the 
south  by  the  National  Road,  and  on  the  north  by  Market 
street,  was  made  by  order  of  the  court  and  by  the  guardian 
of  infant  owners  of  land.  We  think  that  a  guardian,  acting 
under  the  order  of  a  court  of  competent  jurisdiction  and  pro- 
ceeding in  conformity  to  the  order  of  the  court,  has  authority 
to  lay  out  additions  to  cities  and  towns,  and  if  the  authority  to 
lay  out  such  additions  does  exist,  then  there  must  also  exist  the 
incidental  authority  to  dedicate  lands  to  the  public  for  streets 
and  alleys.  It  would  be  illogical  and  unreasonable  to  affirm 
the  existence  of  the  principal  and  yet  deny  the  existence  of 
the  incidental  power.  Courts  have  ample  authority  over  the 
estate  of  infant  wards,  and  may  direct  the  sale  of  their  real 
property  when  it  will  promote  their  welfare,  and  within  this 
general  and  comprehensive  authority  is  the  implied  one  that 
the  court  may  determine  what  course  will  best  subserve  the 
interests  of  the  ward,  and  this  course  it  may  direct  the  guar- 
dian to  pursue.  To  be  sure,  the  provisions  of  the  statute 
must  govern,  and  the  discretion  of  the  court  can  not  be  ex- 
ercised in  such  a  manner  as  to  infringe  upon  any  statutory 
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rule,  but  in  directing  that  plats  be  made  and  streets  and  alleys 
be  laid  out  the  court  having  jurisdiction  of  the  matter  of  the 
guardianship  does  not  contravene  any  statute ;  on  the  con- 
trary it  obeys  the  legislative  enactment.  Acts  of  1853,  p.  74. 
The  plat  executed  by  the  guardian  in  June,  1863,  exhibits 
the  strip  of  ground  extending  from  the  National  Road  north 
to  Market  street,  and  it  is  represented  as  a  way,  and  its  width 
is  stated  to  be  fifty  feet.  It  is  not  numbered  as  a  lot,  nor 
does  it  correspond  in  form  or  dimensions  with  the  lots  which 
the  plat  exhibits.  It  is  true  that  it  is  not  named  as  a  street, 
but  its  shape,  situation  and  dimensions  show  it  to  be  a  way 
of  some  kind.  We  know,  as  matter  of  general  knowledge, 
that  the  boundaries  of  lots,  of  streets,  alleys  and  other  ways, 
are  usually  indicated  upon  plats  by  appropriate  lines,  and 
we  can,  therefore,  determine  from  the  face  of  the  plat  before 
us  that  the  lines  marking  the  boundaries  of  the  strip  indi- 
cate a  way  of  some  kind.  It  is  not  necessary  that  in  the 
explanation  attached  to  a  plat  there  should  be  a  minute  de- 
scription of  all  the  ways  laid  out  upon  it,  for  it  is  sufficient 
if  the  lines  and  figures  used  indicate  the  existence  of  a  way. 
Lines  found  on  a  plat  and  representing  the  boundaries  of  a 
part  of  the  subdivisions  it  was  intended  to  exhibit  are  to  be 
taken  to  mean  something,  and  are  not  to  be  regarded  as  hav- 
ing been  used  without  a  purpose.  The  lines  upon  this  plat 
so  clearly  indicate  a  way  that  the  only  doubt  that  can  pos- 
sibly arise  is  as  to  its  character,  whether  it  is  a  public  or  a 
private  one,  for,  to  affirm  that  a  way  of  some  kind  is  not 
designated,  is  to  affirm  that  the  lines  marking  the  boundaries 
of  the  strip  were  used  without  a  purpose,  and  this  would  be 
an  affirmation  involving  a  palpable  violation  of  logical  rules 
and  legal  principles..  The  reasonable  presumption  is,  that  a 
way,  appropriately  designated  by  lines  drawn  from  point  to 
point,  which  appears  upon  a  plat  executed  for  the  purpose  of 
being  placed  upon  record  as  exhibiting  an  addition  to  a  city, 
is  a  public  way,  unless,  indeed,  there  is  something  in  the  plat 
Vol.  101.— 14 
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itself  exhibiting  a  contrary  intention.  There  is  nothing  in 
the  plat  of  1863  manifesting  an  intention  to  make  the  way  a 
private  one,  and,  as  there  is  no  indication  of  a  purpose  to 
make  the  way  anything  else  than  a  public  highway,  the  pre- 
sumption from  the  execution  of  the  plat  professing  to  show 
an  addition  to  the  city  should  be  that  the  way  was  dedicated 
to  public  purposes.  It  has  been  held  over  and  over  again 
that  marking  highways  on  a  plat  of  an  addition  to  a  town  or 
-city  and  selling  lots  with  reference  to  them  constitute  a  ded- 
ication. Faust  V.  City  of  Huntinffton,  91  Ind.  493;  Conner 
V.  President,  etc.,  1  Blackf.  43 ;  City  of  Emnaville  v.  Page,  23 
Ind.  525 ;  City  of  Logansport  v.  Dunn,  8  Ind.  378 ;  Doe  v. 
President,  etc.,  7  Ind.  641 ;  2  Dillon  Munic.  Corp.  (3d  ed.), 
sec.  640. 

The  purpose  for  which  this  plat  was  made  and  the  manner 
in  which  it  is  prepared  indicate,  at  least  presumptively,  that 
the  ways  marked  on  it  are  public  and  not  private  ways.  In 
Hanson  v.  Eastman,  21  Minn.  509,  the  plat  showed  a  tri- 
angular piece  of  ground  not  numbered  as  a  lot,  nor  designated 
as  a  street,  alley,  park  or  public  square,  and  it  was  held  that 
it.  evidenced  a  dedication  oi  the  ground  for  public  purposes, 
and  that  the  construction  of  the  plat  was  a  matter  of  law  for 
the  court.  The  plat  executed  by  the  land-owner  in  the  case 
of  Yates  v.  Judd,  18  Wis.  118,  designated  lots  by  numbers, 
but  left  a  space  not  so  designated,  and  represented  it  by  cu^^'ed 
lines  corresponding  to  the  bend  of  a  stream,  and  it  was  held 
to  import  a  dedication  to  the  public.  In  Sanborn  v.  Chicago, 
etc.,  R.  W.Oo.,  16  Wis.  19,  some  of  the  streets  were  named  and 
designated,  and  lots  numbered,  but  the  particular  parcel  of 
ground  was  not  described  as  a  street,  and  yet  the  court  held 
that  an  inspection  of  the  plat  showed  thdt  there  was  a  dedica- 
tion to  the  public. 

If  it  be  conceded  that  the  face  of  the  plat  of  1863  leaves 
it  uncertain  whether  ihe  way  was  laid  out  as  a  public  or  pri- 
vate one,  then  resort  should  be  had  to  the  conduct  of  the 
owners  to  determine  the  true  character  of  the  way.   The  pub- 
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lie  were  permitted  to  use  the  entire  way  from  1866  without 
let  or  hindrance,  and  prior  to  that  time  the  only  barrier  was 
a  gate  swung  across  the  south  end  of  the  strip  of  land.  Public 
improvements  were  made  with  reference  to  the  way  as  a  pub- 
lic street,  and  lots  were  sold  with  reference  to  it  as  a  street. 
The  street  designated  on  the  plat  made  by  the  commissioners 
iu  December,  1868,  and  approved  by  the  parties,  showed  a 
continuation  of  the  way  as  Highland  street.    A  building  was 
erected  fronting  upon  it  as  a  public  thoroughfare.    In  the  re- 
monstrance filed  against  improving  it,  the  grantors  of  the  ap- 
pellees, as  remonstrants,  described  it  as  a  street,  and  did  not 
question  the  right  of  the  city  to  improve  it,  but  protested 
against  the  character  of  the  improvement.     The  strip  was 
never  offered  for  sale,  and  no  taxes  were  ever  -paid  on  it  by 
the  proprietors.     Some  of  these  facts  exert  a  peculiarly  im- 
portant bearing  upon  the  question  here  in  dispute.     The  plat 
of  1868  in  express  terms  designates  the  continuation  of  the 
way  as  Highland  street,  and  such  an  act  the  Supreme  Court 
of  Wisconsin  held  sufficient  to  outweigh  the  figures  placed 
on  the  plat,  and  to  make  it  perfectly  obvious  that  it  was  the 
intention  that  the  street  should  be  continued  as  of  the  same 
width  throughout.   Sanborn  v.  Chicago,  etc.,  E.  W.  Co,,  supra. 
The  immunity  from  taxation  is  attributable  to  the  fact  that 
the  community  and  the  owners  regarded  it  as  a  public  high- 
way, and,  for  that  reason,  not  taxable.     The  conveyance  of 
lots  bounded  on  a  public  way  conveys  the  fee  to  the  grantee 
to  the  center  of  the  street.  Terre  Haute,  etc.,  R.  R.  Co.  v.  Rodely 
89  Ind.  128;    S.  C,  46  Am.  R.  164;    2  Dillon  Mun.  Corp. 
(3d  ed.),  p.  632,  auth.  n.     Such  a  conveyance  vests  in  the 
grantee  a  right  as  an  abutter  of  which  the  State  itself  can  not 
divest  him,  except  upon  the  payment  of  just  compensation  as- 
sessed according  to  law.  State  v.  Berdetta,  73  Ind.  185  (38 
Ara.R.  117)  ;  Common  Council,etc.,  v.Croas,  7  Ind.  9 ;  Haynea 
V.  Thmojn,  7  Ind.  38;  TcUe  v.  Ohio,  etc.,  R.  R.  Co.,  7  Ind. 
479 ;  Protzman  v.  Indianapolis,  etc.,  R.  R.  Co.,  9  Ind.  467 ; 
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Cummins  v.  OUy  of  Seymour,  79  Ind.  491,  vide  p.  498  (41  Am. 
R.  618) ;  Ro88  v.  Thompson,  78  Ind.  90,  vide  p.  94. 

The  sale  of  lots  implies  that  the  purchaser  shall  have  the 
use  of  the  street  as  a  street,  and  his  rights  are  not  confined 
to  the  space  immediately  in  front  of  the  ground  bought  by 
him,  but  extend  to  the  street  as  it  appears  upon  the  plat.  It 
would  be  of  little  benefit  to  the  purchaser  to  confine  his  rights 
to  the  narrow  limits  of  the  street  immediately  adjoining  his 
lot,  and  the  law  does  not  circumscribe  it  within  such  narrow 
bounds.  Little  good  would  it  do  a  purchaser  to  have  an  open 
street  directly  in  front  of  him  but  blocked  on  either  side. 
The  law  goes  much  beyond  our  statement,  for  it  entitles  the 
owner  to  all  the  streets  and  ways  as  such  laid  out  upon  the 
plat  by  which  he  purchases.  So  runs  the  great  current  of 
judicial  opinion.  Rowan  v.  Tovm  of  Portland,  8  B.  Mon. 
232 ;  Trustees  of  Augusta  v.  Perkins,  8  B.  Mon.  207 ;  Oity  of 
Winonay.  Huff,  11  Minn.  119;  Hubert.  Gazley,  18  Ohio,  18; 
Totvn  of  Derby  v.  Ailing,  40  Conn.  410 ;  Moale  v.  Mayor,  etc., 
5  Md.  314.  This  principle  is  recognized  in  Gty  of  Logans- 
port  V.  Dunn\  8  Ind.  378,  and  in  City  of  Evansville  v.  Evans, 
37  Ind.  229,  vid^  p.  236. 

In  addition  to  these  important  facts,  all  tending  to  strengthen 
the  presumption  created  by  the  plat,  that  the  strip  was  dedi- 
cated to  public  purposes,  there  is  the  express  and  unequiv- 
ocal recognition  of  the  way  as  a  street  in  the  remonstrance 
addressed  to  the  municipal  legislature.  If  we  should  apply 
to  this  case  the  rule  which  applies  in  ordinary  contracts, 
even  where  there  has  been  neither  such  express  representa- 
tions, nor  such  strong  implication  from  conduct  as  there  is 
here,  and  should  also  treat  the  plat  as  ambiguous,  we  should 
be  compelled  to  declare  that  the  plat  evidences  a  dedication, 
for  it  is  a  settled  rule  that  where  parties  by  their  conduct  and 
acts  have  given  a  construction  to  contracts,  the  courts  will 
adopt  it  as  the  true  construction.  Willcuts  v.  Northwestern 
M.  L.  Ins.  Co.,  81  Ind.  300;  Reissner  v.  Oxley,  80  Ind.  580; 
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Johnson  V.  Gibson,  78  lod.  282 ;  Aimen  v,  Hardin,  60  Ind. 
119;  Vinton  v.  Baldwin,  96  Ind.  433,  vide  p.  436. 

We  folly  agree  with  counsel  for  the  appellees  that  an  es- 
sential element  of  dedication  is  the  intent  of  the  owner  to 
devote  his  land  to  a  public  purpose,  and  we  unhesitatingly 
affirm  that  without  such  an  intention  it  is  impossible  that 
there  should  be  a  valid  dedication.  President,  etc.,  v.  Cifi/ 
of  Indianapolis,  12  Ind.  620;  Mansur  y.  State,  60  Ind.  357; 
Bidinger  v.  Bishop,  76  Ind.  244;  2  Dillon  Munic.  Corp. 
(3ded.),  section  636.  But  the  intention  to  which  courts  give 
heed  is  not  an  intention  hidden  in  the  mind  of  the  land- 
owner, but  an  intention  manifested  by  his  acts.  It  is  the  in- 
tention which  finds  expression  in  conduct,  and  not  that  which 
is  secreted  in  the  heart  of  the  owner,  that  the  law  regards. 
Acts  indicate  the  intention,  and  upon  the  intention  clearly 
expressed  by  open  acts  and  visible  conduct  the  public  and 
individual  citizens  may  act.  Nor  is  it  to  mere  secret  agree- 
ments or  arrangements  unknown  to  public  officers  and  to 
purchasers  of  lots  that  courts  are  to  look.  What  they  do 
look  to,  and  what  good  conscience  and  &ir  dealing  require 
they  should  regard,  is  the  conduct  of  the  land-owner ;  that 
is  open  to  the  scrutiny  and  knowledge  of  the  community  and 
its  members.  In  speaking  of  a  similar  question  we  said : 
"  If  a  land-owner,  by  open  and  visible  acts,  unequivocally  in- 
dicates to  the  public  and  to  citizens  that  he  intended  to,  and 
did,  throw  open  a  street  to  the  public,  and  the  citizens  and 
public  have  acted  upon  the  faith  that  there  was  a  dedication, 
the  law  will  treat  the  acts  of  the  owner  as  constituting  an 
irrevocable  dedication."  Faust  v.  City  of  Huntington,  supra. 
In  Gwynn  v.  Homan,  15  Ind.  201,  it  was  said,  in  speaking 
of  a  dedication,  that:  "Such  fact  may  be  shown  by  proof 
of  acts  on  the  part  of  the  owner,  such  as  selling  lots  on  oppo- 
site sides  of  a  strip  of  ground  suitable  for  a  street  or  highway, 
and  standing  by  and  seeing  it  used  by  the  public  as  such ;  or 
standing  by  and  permitting  such  user,  for  a  time,  and  under 
circumstances,  evidencing  a  dedication."     The  court  said  in 
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City  of  Columbus  v.  Dahn,  36  Ind.  330,  that  "Wc  think 
that  the  question,  whether  a  person  intends  to  make  a  dedi- 
cation of  ground  to  the  public  for  a  street  or  other  purpose, 
must  be  determined  from  his  acts  and  statements  explanatory 
thereof,  in  connection  with  all  the  circumstances  that  sur- 
round and  throw  light  upon  the  subject,  and  not  from  what 
he  may  subsequently  testify  as  to  his  real  intent  in  relation  to 
the  matter.  And  this  is  on  the  principle  that  the  public  have 
a  right  to  suppose  that  a  man  intends  what  his  outward  con- 
duct and  statements  indicate,  inasmuch  as  they  pan  not  dis- 
cover his  intention  in  any  other  manner.  Men,  in  all  the 
affairs  of  life,  are  presumed  to  intend  what  is  fairly  and 
clearly  indicated  by  their  acts  and  conduct;  and  where  the 
rights  of  the  public  or  third  parties  are  concerned  they  have 
a  right  to  act  upon  such  presumption/'  A  strongly  illus- 
trative case  18  that  of  Lamar  County  v.  Clements,  49  Texas, 
347,  where  it  was  said :  "  But  where  the  dedication  is  clearly 
manifested  by  unequivocal  acts  or  declarations,  upon  which 
the  public,  or  those  interested  in  such  dedications,  have  acted, 
the  fact  that  the  owner  may  have  entertained  a  different  in- 
tention from  that  manifested  by  his  acts  or  declarations,  is  of 
no  consequence/'  In  the  case  of  City  of  Denver  v.  Clements, 
3  Col.  484,  the  court  said  :  "  If  there  exist. an  actual  intent 
to  reserve  any  portion  of  the  lands  so  platted  into  streets, 
otherwise  than  by  express  reservation  on  the  plat,  certainly 
it  should  be  made  manifest  in  some  manner  not  only  of  equal 
certainty,  but  of  equal  publicity  as  the  plat,  otherwise  an  ac- 
tual intent  can  not  be  permitted  to  prevail  against  an  intent 
on  which  the  law  will  and  must  insist,  as  being  shown  by 
unequivocal  acts  upon  which  the  public  had  a  right  to  rely." 
We  refer  to  the  following  authorities  as  supporting  our  posi- 
tion, regretting  the  lack  of  space  and  time  to  comment  upon 
them.  Barradough  v.  Johnson,  8  Ad.  &  E.  99,  see  opinions 
of  LiTTLEDALE  and  Coleridge,  J  J. ;  Elizahethtown,  etc.,  R. 
R.  Co.  V.  Co7nbs,  10  Bush  (Ky.)  382;  Noyes  v.  Ward,  19 
€k)nn.  250;    City  of  Denver  v.  Clements,  supra;    Gamble  v. 
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Gty  of  St.  Louis,  12  Mo.  617;  1  Addison  Torts,  sec.  302; 
Morgan  y.  Railroad  Co,,  96  U.  8.  716. 

The  intention  to  dedicate  is  here  inferable  from  the  conduct 
of  the  land-owners,  and  is  unequivocally  manifested  by  their 
open  conduct,  upon  which  the  citizens  and  the  public  had  a 
right  to  rely,  and  the  secret  intention  or  the  private  agreement 
of  the  owners  among  themselves,  that  the  way  should  be  a 
private  one,  can  not  prevail  against  the  force  of  the  conduct 
and  acts  upon  which  the  public  and  the  citizens  relied. 

An  intention  to  dedicate  may  be  rebutted  in  cases  where  an 
implied  dedication  is  relied  on,  but  where  there  is  an  express 
dedication,  evidenced  by  a  properly  executed  and  recorded 
plat,  upon  which  the  public  and  the  purchasers  of  lots  have 
acted,  the  intention  can  not  be  rebutted  and  acquired  rights 
overthrown.  OUy  of  Denver  v.  Clements,  supra.  If  we  should 
treat  the  case  as  one  of  express  dedication  by  the  plat,  then 
this  proposition  would  effectually  dispose  of  this  branch  of 
the  case. 

If  we  treat  the  case  as  one  of  implied  dedication,  the  in- 
tention to  dedicate,  so  clearly  manifested  by  the  acts  and  con- 
<liict  to  which  we  have  referred,  is  not  rebutted.  Swinging 
a  gate  across  a  way  is  an  appropriate  method  of  giving  notice 
that  the  way  is  a  private  and  not  a  public  one,  and  in  many, 
perhaps  in  most,  cases  of  implied  dedication  such  an  act  would 
be  sufficient  to  rebut  an  intention  to  dedicate.  2  Smith's 
Leading  Cases,  147.  But  where,  as  here,  the  facts  clearly 
and  unequivocally  show  an  intention  to  dedicate,  and  show 
rights  justly  acquired  by  third  persons  and  the  public,  upon 
the  faith  that  the  land  was  dedicated  for  a  highway,  such  an 
act  will  not  defeat  the  dedication ;  it  will  be  treated  as  a  mere 
temporary  use  of  the  highway,  and  not  as  a  divestiture  of  the 
rights  of  the  public,  or  as  an  announcement  of  an  intention 
to  maintain  a  private  and  not  a  public  way.  Boyer  v.  State, 
16  Ind.  461. 

The  gate  was,  as  the  special  finding  shows,  abandoned  in 
1866,  and  in  1869  another  was  swung  across  the  way  north  of 
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Market  street.  Since  that  time  the  public  has  used  the  way 
as  a  street,  private  rights  were  acquired  on  the  faith  that  it 
was  a  street,  public  improvements  were  made  on  the  faith 
•  that  it  was  a  street,  conveyances  were  made  recognizing  it  as 
a  street,  and  in  the  remonstrance  addressed  to  the  common 
council  in  1878  the  existence  of  the  street  was  deliberately 
and  unequivocally  affirmed.  These  facts  are  of  controlling 
importance,  and  fully  authorize  the  conclusion  that  even  if 
there  was  no  street  in  existence  prior  to  the  year  1866,  there 
has  been  one  in  existence  from  that  time.  These  facts  show, 
with  great  force  and  clearness,  that  the  owners  of  the  fee  cre- 
ated the  easement,  and  that  the  public  accepted  it,  so  that 
going  no  further  back  than  1866,  and  leaving  out  of  consid- 
eration the  important  occurrences  of  preceding  years,  there 
are  facts  abundantly  sufficient  to  establish  a  dedication  to  the 
public.  It  does  not  require  any  specific  period  of  user  to  con- 
stitute a  valid  dedication.  We  have  in  our  own  reports  very 
many  cases  in  which  a  user,  with  the  knowledge  of  the  owner,, 
for  a  much  shorter  period  of  time  than  that  which  elapsed 
betwe^  the  year  1866  and  the  assertion  of  a  claim  in  this 
case,  was  held  to  make  an  eflFectual  dedication.  In  the  case 
which  counsel  for  the  appellees  cite  as  favorable  to  their  view, 
it  was  said:  "The  use  of  land  for  a  highway  for  such  length 
of  time  that  public  accommodation  and  private  rights  might 
be  materially  affected  by  an  interruption  of  the  enjoyment, 
is  sufficient  to  raise  a  presumption  that  the  owner  intended 
a  dedication  to  the  public.*'  Bidinger  v.  Bishop,  76  Ind.  244. 
This  statement  of  the  rule  is  quite  as  favorable  to  the  ap- 
pellees as  any  that  can  be  found  in  our  reports,  and  yet  it  is 
sufficient  to  decide  the  point  against  them.  Stronger  cases 
than  the  present  are  found  in  our  reports,  and  yet  the  ruling 
has  invariably  been  in  favor  of  the  public.  Carr  v.  Kotby 
99  Ind.  53;  Faust  v.  City  of  Huntington^  supra;  Green  v. 
EllioU,  86  Ind.  53 ;  Ross  v.  Thompson,  78  Ind.  90 ;  Sum- 
mers V.  Stale,  51  Ind  201 ;  Holcraft  v.  King,  25  Ind.  352 ; 
Fisher  v.  Hobbs,  42  Ind.  276 ;  City  of  Evansmlle  v.  ErnnSy 
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37  Ind.  229;  State  v.  Hill,  10  Ind.  219;  Hays  v.  State,  8 
Ind.  425.  The  fiicts  show,  with  convincing  force,  that  the 
owners  of  the  land  assented  to  the  use  of  the  strip  of  ground 
as  a  public  street  and  that  they  not  only  assented  to  the  ac- 
quisition of  private  rights  with  reference  to  it  as  a  street,  but 
they  themselves  created  these  rights.  In  no  case  could  as- 
sent be  more  clearly  shown  even  though  we  reckon  the  time 
of  the  public  user  from  1866,  and  give  no  heed  to  what  oc- 
curred anterior  to  that  date. 

A  private  way  can  not  be  transformed  into  a  public  high- 
way by  user  by  the  public,  no  matter  how  long  continued. 
A  private  way,  notwithstanding  a  general  use  by  the  com- 
munity, remains  as  the  donor  intended  to  dedicate  it  at  the 
time  it  was  laid  out,  unless  h^  assents  to  its  transformation 
into  a  public  highway.  While  the  way  can  not  be  changed 
by  an  unilateral  act  it  may  be  changed  if  the  public  and  the 
land-owner  unite  in  assenting  to  the  change.  It  is  unrea- 
sonable to  assert  that  the  owner  of  the  fee  may  not  change 
the  easement  from  a  private  to  a  public  one  where  all  others 
interested  concur  in  his  acts.  The  question  here  is,  not 
whether  the  public  may  without  the  assent  of  the  owners 
change  the  character  of  the  servitude,  but  whether  such  a 
change  may  be  made  where  the  owner  assents.  We  think  it 
perfectly  clear  that,  granting  (but  by  no  means  deciding) 
that  the  way  was  originally  a  mere  private  easement,  it  has 
been  for  many  years  treated  by  all  the  interested  parties  as  a 
street  of  the  city,  and  the  conduct  and  acts  of  the  owners  of 
the  fee  have  been  such  as  to  supply  the  clearest  and  most  sat- 
isfiustory  ptx>of  of  assent. 

What  we  have  said  disposes  of  all  of  the  questions  arisin<^ 
on  the  &ct8,  and  also  disposes  of  the  merits  of  the  case  as  to 
all  the  interests  involved  except  those  of  Catharine  Miller. 
It  is  asserted  by  her  counsel  that  the  fact  that  she  became  a 
feme  eo!?er^  in  October,  1868,  prevents  the  acquisition  of  any 
easement  in  her  lands.  We  understand  counsel  to  base  their 
argument  upon  the  general  doctrine  that  a  married  woman 
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can  not  convey  her  land,  except  in  cases  in  which  her  hus- 
band joins  in  the  deed,  and  that  she  could  not,  prior  to  the 
act  of  1881,  lose  title  to  her  land  by  an  estoppel  in  pais. 
This  statement  of  the  general  rule  is  correct,  and  if  this  case 
is  governed  by  that  rule  then  the  second  conclusion  of  law, 
as  far  as  it  concerns  the  rights  originally  vested  in  Mrs.  Mil- 
ler, may  be  sustained,  but  in  our  judgment  this  case  is  not 
governed  by  that  general  rule.  There  are  several  reasons 
which  very  satisfactorily  support  this  conclusion. 

The  plat  of  1863  was  fully  confirmed  by  that  of  1868,  and 
conceding  the  former  to  be  ambiguous  as  regards  the  char- 
acter of  the  way,  that  ambiguity  was  removed  by  the  latter 
and  the  acts  subsequently  done  under  both  plats.  This  we 
say  because  the  suit  for  partition  was  commenced  by  Mrs. 
Miller  before  her  marriage,  and  the  proceedings  were  con- 
firmed by  her  after  marriage.  The  proceedings  in  partition 
were  not  discontinued  by  her  marriage,  and  the  decree  rendered 
in  that  suit  related  back  to  the  commencement  of  the  pro- 
ceedings, and  bound  all  interests  acquired  aft«r  the  suit  was 
instituted.  This  proposition  rests  upon  the  familiar  doctrine 
that  parties  and  privies  who  acquire  rights  while  a  suit  is 
pending  are  concluded  by  the  judgment  pronounced.  The 
estoppel  worked  by  the  judgment  rendered  on  the  petition  of 
the  guardian  in  1863,  and  the  judgment  rendered  on  the  pe- 
tition of  Mrs.  Miller  and  her  brother  Dorman  and  sister  Susan, 
in  1868,  is  an  estoppel  by  judgment,  and  we  suppose  that  no 
lawyer  doubts  that  the  estoppel  of  a  judgment  operates  upon 
a  feme  covert.  The  fact  that  the  plaintiff  in  a  partition  euit 
is  an  infant  does  not  affect  the  validity  of  the  decree,  for  par- 
tition may  be  enforced  by,  or  against,  persons  under  age. 
f^chee  V.  McQuilken^  59  Ind.  269;  Richards  v.  Richards,  17 
Ind.  636 ;  Freeman  Cotenancy  and  Partition,  sec.  457.  As 
the  court  had  jurisdiction  of  the  parties  and  the  subject-matter, 
its  decree  would  repel  a  collateral  attack  even  though  erro- 
neous, but  the  case  here  is  stronger  than  a  case  of  that  char- 
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acter,  for  there  is  nothing  showing  that  the  decree  was  er- 
roneous. 

A  married  woman  may  by  her  acts  give  construction  to  a 
contract  where  there  is  a  doubt  as  to  its  effect,  and  where 
there  is  a  mistakQ  in  the  description  of  the  property  con- 
veyed it  may  be  corrected,  notwithstanding  her  opposition. 
Hamar  v.  Medaker^  60  Ind.  413 ;  Carper  v.  Munger,  62  Ind. 
481 ;  Wilson  v.  Stewart,  63  Ind.  294 ;  Siyers  v.  Bobbins,  76 
Ind.  547. 

If  a  court  may  compel  parties  to  make  a  contract  justly  ex- 
press their  intention  in  this  respect,  there  is  no  reason  why 
their  own  acts  done  under  it  may  not  be  treated  as  giving  to 
it  a  just  construction  and  effect.  We  are  not  unmindful  of 
the  rule,  existing  prior  to  the  recent  statutes,  that  a  married 
woman  is  not  bound  by  an  executory  contract,  but  while  rec- 
ognizing that  rule,  we  deny  its  applicability  here,  for  the  plain 
and  adequate  reason  that  the  dedication  here  was  executed 
prior  to  marriage  and  subsequently  confirmed. 

A  dedication  of  land  need  not  be  evidenced  by  a  written 
conveyance.  A  text-writer  says :  "  There  is  no  necessity  for  a 
grant  or  conveyance  by  deed  or  writing  on  the  part  of  the 
owner  of  land  in  order  to  constitute  a  dedication.*'  Herman 
Estop.,  section  520 ;  Reed  Stat,  of  Frauds,  752.  Our  cases  and 
our  statutes  deny  the  authority  of  a  wife  to  convey  lands  except 
by  deed  in  which  her  husband  joins,  and  if  a  deed  was  essen- 
tial to  constitute  a  dedication,  then  the  decision  upon  this 
point  must  be  for  Mrs.  Miller ;  but,  as  no  deed  is  required,  it 
can  not  be  said  that  the  statute  or  the  decisions  close  the  dis- 
pute. It  has  been  decided  that  a  married  woman  may  execute 
a  lease  where  a  writing  is  not  essential  to  its  validity,  and  the 
principle  upon  which  these  decisions  rest  is  the  same  as  that 
which  governs  this  case.  Pearcy  v.  Henley,  82  Ind.  129; 
Nash  V.  Berhneir,  83  Ind.  536.  The  principle  to  be  de- 
duced from  these  decisions  is,  that  where  a  written  instrument 
is  essential  to  convey  an  interest  in  the  land  of  a  wife,  then, 
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in  order  to  give  it  eflScacy,  both  husband  and  wife  must  join 
in  executing  it.  This  principle  has  been  applied  to  dedica- 
tions in  a  case  much  weaker  than  the  present.  The  case  to 
which  we  refer  is  that  of  Schenley  v.  Oommonwealthy  36  Pa.  St. 
29,  wherein  it  was  said :  "  But  it  is  not  to  ha  maintained,  that 
a  married  woman  may  not  dedicate  her  land  for  a  public  high- 
way. Joining  with  her  husband,  she  may  convey,  and,  there- 
fore, a  dedication,  which  is  but  a  limited  conveyance,  may  be 
presumed  against  her  and  her  husband.'^ 

A  dedication  is  in  many  essential  respects  different  from  a 
conveyance,  and  some  of  these  differences  appear  in  what  has 
been  already  said,  and  it  remains  to  notice  some  of  the  others. 
A  dedication  does  not  take  the  fee  from  the  owner,  it  simply 
adds  an  easement,  which,  in  many  instances,  as  in  this,  becomes^ 
as  it  is  important  to  keep  in  mind,  an  appurtenant  to  the  estate. 
A  dedication  by  the  husband  alone  bars  the  inchoate  rights 
of  the  wife  in  his  lands.  Duncan  v.  City  of  Terre  HmUey  85 
Ind.  104 ;  2  Dillon  Munic.  Corp.  (3d  ed.),  section  594.  Upon 
the  principle  which  governs  in  cases  like  that  cited,  it  is  held 
that  in  proceedings  to  condemn  land  the  rights  of  the  wife 
are  barred  although  she  is  not  a  party  to  the  proceedings.  2 
Dillon  Munic.  Corp.,  supra.  These  are  essential  things  and 
they  very  clearly  show  that  a  dedication  differs  very  mate- 
rially from  an  ordinary  conveyance.  But  in  the  present  in- 
stance it  appears  that  the  highway  was  appurtenant  to  the 
land  of  the  owner,  and  the  court  can  not  refuse  to  take  no- 
tice of  the  fact  that  such  appurtenances  add  to  the  value  of 
land,  and  are  really  for  its  betterment.  It  is  so  obvious  that 
town  lots  not  accessible  by  streets  would  be  of  little  value 
that  courts  can  not  refuse  to  take  judicial  notice  of  the  fact. 
Town  lots  shut  off  from  streets  and  unprovided  with  means 
of  ingress  and  egress  would  be  so  inaccessible  and  so  isolated 
as  to  be  of  comparatively  little  value.  Our  law  gives  to  a 
married  woman  the  full  benefit  of  her  separate  estate  "as  fully 
as  if  she  was  unmarried."     1  R.  S.  1876,  p.  550.     Pearcy 
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V.  Henleyj  supra.  If  this  be  true — and  that  it  is,  the  plain 
words  of  the  statute,  wliich  we  have  quoted,  incontestably 
prove — then  it  would  seem  to  follow  that  executed  contracts 
made  for  its  improvement  or  betterment  are  valid.  At  com- 
mon law  a  wife  could  make  even  executory  contracts  con- 
cerning the  improvement  of  her  separate  property  enforceable 
in  equity.  Kelly  Contracts  of  Married  Women,  185,  auth. 
n.  3;  2  Bishop  Law  of  Married  Women,  sections  201, 202.  Our 
decisions,  not,  however,  without  much  wavering,  are  that  she 
can  not  bind  herself  by  an  executory  contract,  but  these  decis- 
ions do  not  govern  such  a  case  as  this,  for  here  the  act  was  fully 
executed.  The  question  is  not  what  she  may  agree  to  do,  but 
whether  she  may  undo  what  has  been  fully  consummated  and 
upon  the  faith  of  which  third  persons  have  acquired  rights 
of  property.  The  controlling  question  is,  may  she  do  an  act 
not  requiring  a  written  conveyance  for  the  betterment  of  her 
separate  property  ?  Suppose,  for  the  sake  of  illustration,  that 
a  married  woman  builds  a  mill  on  her  own  land,  and,  over 
other  lots  owned  by  her,  lays  out  a  highway  which  aflfords 
the  means  of  access  to  the  mill  and  renders  it  beneficial  to 
her  and  gives  it  value,  and  that  the  public  improves  this 
strip  and  she  conveys  to  others  lots  bounded  on  the  highway, 
and  suppose  further,  that  she  afterwards  sells  the  mill,  is  it 
not  clear  that  it  would  be  beyond  her  power  to  undo  what 
she  had  done,  revoke  the  dedication,  impair  the  value  of  the 
lots  sold  by  her,  and  destroy  the  value  of  the  mill  property 
bv  cutting  off  all  means  of  access  ?  In  such  case  it  is  quite 
clear  that  the  highway  would  be  deemed  an  appurtenance 
and  would  pass  with  the  grant  of  the  mill.  We  have  seen 
no  case  that  intimates  that  a  married  woman  who  conveys 
property  does  not  also  convey  all  appurtenances.  Where  a 
highway  is  created  as  an  appurtenance  to  land,  that  appur- 
tenance passes  with  the  sale  of  the  land.  Washburn  Ease- 
ments, 35;  Ross  v.  Thompson^  supra,  and  cases  cited.  That 
18  the  case  here ;  the  street  was  made  an  appurtenance  for  the 
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betterment  of  the  lots  platted  by  the  duly  authorized  repre- 
sentatives of  Mrs.  Miller,  acting  under  the  order  of  the  court, 
and  lots  were  conveyed  by  deeds,  in  which  her  husband  united, 
with  reference  to  this  street.  The  conveyances,  as  we  have 
already  demonstrated,  did  more  than  pass  a  right  to  the  street 
in  front  of  the  lots  sold,  for  they  passed  a  right  to  the  use  of 
the  street,  as  a  street,  from  end  to  end  as  designated  on  the 
plats  by  which  the  lots  were  bought  and  sold.  All  the  cases 
agree,  that  the  sale  and  conveyance  of  a  lot  bounded  by  a 
highway  conveys  the  fee  to  the  center  of  the  way,  and  an  in- 
terest in  the  highway,  as  such,  throughout  its  whole  length. 
When  the  conveyances  were  made  to  the  purchasers  of  lots 
on  Highland  street  the  purchaser  of  each  lot  acquired  the 
fee  in  front  of  bis  lot  to  the  center  of  the  street,  and  his  deed 
also  conveyed,  as  appurtenant  to  the  principal  thing  granted, 
a  right  to  enjoy  an  easement  in  the  street  as  a  street.  We 
are  clearly  of  the  opinion  that  the  second  conclusion  of  law 
was  wrong  as  to  all  of  the  appellees. 

Much  stress  is  placed  upon  a  statement  contained  in  one 
of  the  specifications  of  the  special  finding  that  the  street 
south  of  Market  street  was  never  dedicated  to  the  public. 
But  this  18  a  mere  conclusion  of  law  improperly  blended  with 
matters  of  feet,  and  can  not  govern  the  facts.  Courts  always 
act  upon  the  fects  found  and  never  upon  mere  conclusions  of 
law  wrongly  cast  into  the  special  finding.  Dixon  v.  Ditie, 
85  Ind.  434;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Spencer,  98  Ind. 
186;  Anderson  v.  Donnell,  66  Ind.  150. 

Judgment  reversed,  with  instructions  to  restate  the  second 
conclusion  of  law,  and  to  render  judgment  upon  the  whole 
finding  in  favor  of  the  appellant. 

Filed  Dec.  30, 1884;  petition  for  a  rehearing  overruled  June  27, 1885. 
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No.  12,200. 

The  State,  ex  rel.  Howard,  v.  Johnston.  |t86  m 

Pbosbcutinq  Attorney. — Residence. — JvdicUU  Circuit — Constitutional  Law. 
— Under  sections  9  and  11  of  article  7  of  the  Constitution  of  this  Stale, 
of  1851,  the  prosecuting  attorney,  like  the  judge  of  each  judicial  circuit, 
is  required  to  reside  within  his  circuit. 

Same. — Judicial  Circuits, — Legislative  Pmver  and  Discretion^ — Constitutional  Re- 
stridion. — ^The  General  Assembly  has  the  power,  in  its  discretion,  to  di- 
vide a  judicial  circuit  at  any  time  during  the  terms  of  office  of  the  judge 
and  prosecuting  attorney  of  such  circuit,  subject  only  to  the  restrictions 
that  the  Legislature  can  not,  by  any  legislation,  abridge  the  official  terms 
of  either  of  such  officers,  nor  deprive  either  of  them  of  a  judicial  cir- 
cuit, wherein  he  may  serve  out  the  constitutional  term  for  which  he  was 
elected.  Section  5  of  the  act  of  February  25th,  1885  (Acts  1885,  p. 
29),  in  so  far  as  it  relates  to  the  office  of  prosecuting  attorney,  b  uncon- 
stitutional and  void. 

From  the  Montgomery  Circuit  Court. 
E.  C.  Snyder,  A.  B.  Anderson  and  F,  M.  Howard,  for  ap- 
pellant. 
/.  if.  Seller  and  C  Johnston,  for  appellee. 

HowK,  J. — This  was  an  information  in  the  nature  of  a  qtio 
VKirranio,  filed  by  the  appellant's  relator,  Howard,  against  the 
appellee,  Johnston.  The  appellee  demurred  to  the  informa- 
tion, upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  demurrer  was  sustained  by 
the  court,  and  this  ruling  is  the  only  error  assigned  here  by 
the  appellant's  relator. 

In  his  information  the  relator  alleged  that,  at  the  general 
election  in  November,  1884,  he  was  duly  elected  prosecuting 
attorney  of  the  Twenty-second  Judicial  Circuit  of  this  State, 
then  composed  of  the  counties  of  Montgomery  and  Parke ; 
that,  at  the  time  of  his  election  to  such  office,  the  relator  was 
and  had  since  continued  to  be  a  practicing  lawyer,  duly  ad- 
mitted to  practice  in  all  of  the  courts  of  this  State,  and  wa.s 
then  and  since  had  been  a  resident  citizen  and  qualified  voter 
of  the  State,  and^  in  all  respects,  eligible  to  such  office ;  that, 
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on  the  18th  day  of  November,  1884,  the  relator  was  duly 
commissioned  by  the  governor  of  the  State  as  such  prosecut- 
ing attorney,  and  on  the  same  day  he  duly  qualified  as  such 
officer  by  filing  his  official  bond  and  taking  the  oath  of  office, 
as  required  by  law,  and  entered  upon  the  discharge  of  his  of- 
ficial duties  as  the  prosecuting  attorney  of  such  judicial  cir- 
cuit ;  that,  at  the  time  of  his  election  and  qualification  as  afore- 
said, the  relator  was  a  resident  of  Parke  county,  and  had  since 
continued  to  reside  therein ;  and  that  he  was  competent,  ready 
and  willing,  and  in  all  respects  qualified  to  perform  the  duties 
of  the  prosecuting  attorney  of  the  Twenty-second  Judicial 
Circuit. 

And  the  relator  averred  that  by  virtue  of  an  act  of  the  Gen- 
eral Assembly  of  this  State,  approved  February  25th,  1885, 
the  county  of  Montgomery  was  constituted  the  Twenty-sec- 
ond Judicial  Circuit,  and  the  county  of  Parke  and  the  county 
of  Vermillion  were  constituted  the  Forty-seventh  Judicial 
Circuit;  that,  under  the  provisions  of  the  laist  mentioned  act, 
the  governor  of  the  State  had  appointed  and  commissioned 
the  appellee  Johnston  as  the  prosecuting  attorney  of  the 
Twenty-second  Judicial  Circuit,  as  thereby  constituted  ;  that, 
on  the  2d  day  of  March,  1885,  the  appellee  had  duly  quali- 
fied as  such  prosecuting  attorney  by  filing  his  official  bond  and 
taking  the  oath  of  office,  as  required  bylaw;  that,  on  the  day 
last  named,  the  appellee  Johnston  usurped  and  intruded  into, 
and  had  since  exercised  and  unlawfully  held,  the  office  of 
prosecuting  attorney  of  the  Twenty-second  Judicial  Circuit, 
and  had  thereby  interfered  with,  hindered  and  prevented  the 
relator  Howard  in  or  from  exercising  the  functions  of  hisof- 
fice  in  such  judicial  circuit.     Wherefore,  etc. 

It  will  be  readily  seen  from  the  facts  stated  in  the  relator's 
information,  that  it  proceeds  ujwn  the  theory,  that  in  so  far  as  it 
affects  the  relator  the  recent  act  of  February  25th,  1885,  (Acts 
1885,  p.  28),  mentioned  in  the  information,  is  as  to  him  uncon- 
stitutional, inoperative  and  void.  The  case  has  been  orally 
argued  before  us,  with  much  ability  and  learning  on  both  sides. 
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and,  in  the  course  of  the  argument^  one  fact  was  admitted  by  the 
counsel  of  the  respective  parties,  which  ought  to  have  been 
but  was  not  alleged  in  the  information,  and  which  seems  to 
us  to  be  of  fundamental  value  and  importance  in  the  proper 
decision  of  the  matters  in  controversy  between  the  relator  and 
the  appellee.  The  fact  thus  admitted,  which  is  shown  to  be 
true  by  the  records  of  the  office  of  the  secretary  of  state,  of 
which  records  we  take  judicial  notice,  is  that  John  W.  Con- 
ley,  Esq,,  who  was  elected  at  the  general  election  in  Novem- 
ber, 1884,  to  the  office  of  prosecuting  attorney  of  the  Twenty- 
first  Judicial  Circuit,  as  it  existed  then  and  until  the  taking 
effect  of  the  aforesaid  act  of  February  25th,  1885,  and  was 
commissioned  and  qualified  as  such  for  the  term  of  two  years 
from  and  after  the,  17th  day  of  November,  1884,  was  at  the 
time  of  such  election,  since  has  been  and  now  is,  a  resident  of 
the  county  of  Vermillion.  In  determining  the  questions  in 
controversy  in  this  cause  we  shall  consider  and  decide  such 
questions  as  if  such  admitted  fact  had  been,  as  it  ought  to  have 
been,  alleged  in  the  relator^s  information. 

The  act  of  the  General  Assembly  of  February  25th,  1885, 
which  has  given  rise  to  this  suit,  is  entitled  *^  An  act  creating  and 
ilefining  the  Twenty-first,  Twenty-second  and  Forty-seventh 
Judicial  Circuits  of  the  State  of  Indiana,  and  fixing  the  length 
of  terms  and  time  of  holding  the  terms  of  court  therein,  and 
providing  for  the  appointment  of  a  judge  for  the  Forty-seventh 
Judicial  Circuit,  for  the  appointment  of  a  prosecuting  attor- 
ney for  the  Twenty-first  Judicial  Circuit,  for  the  appointment 
of  a  prosecuting  attorney  for  the  Twenty-second  Judicial  Cir- 
cuit, and  other  matters  connected  therewith,  and  repealing  all 
laws  in  conflict,  and  declaring  an  emergency." 

Section  1  of  this  act  provides  that  the  Twenty-first  Judicial 
Circuit  shall  be  composed  of  the  counties  of  Fountain  and 
Warren,  and  fixes  the  terms  of  court  and  their  length  in  each 
<*ounty. 

Section  2  declares  that  the  Twenty-second  Judicial  Circuit 
Vol.  101.— 15 
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shall  be  composed  of  the  county  of  Montgomery,  and  fixes 
the  terms  of  court  and  their  length  in  such  county. 

Section  3  provides  that  the  Forty-seventh  Judicial  Circuit 
shall  be  composed  of  the  counties  of  Vermillion  and  Parke, 
and  fixes  the  terms  of  court  and  their  length  in  each  county. 

Section  4  provides  for  the  return  of  process,  etc.,  and  for 
other  matters  made  necessary  by  the  passage  of  the  act. 

Section  5  reads  as  follows :  "  It  shall  be  the  duty  of  the 
Governor,  immediately  after  the  taking  efiect  of  this  act,  or 
as  soon  thereafter  as  practicable,  to  appoint  and  commission 
a  judge  for  the  Forty-seventh  Judicial  Circuit  as  constituted 
by  this  act ;  also,  to  appoint  and  commission,  as  soon  as  prac- 
ticable after  the  taking  effect  of  this  act,  a  prosecuting  attor- 
ney for  the  Twenty-first  Judicial  Circuit  as  constituted  by  this  ^ 
act ;  also,  a  prosecuting  attorney  for  the  Twenty-second  Judi- 
cial Circuit  as  constituted  by  this  act,  who  shall  hold  their 
offices  until  the  next  general  election  thereafter,  and  until 
their  successors  shall  have  been  elected  and  qualified." 

Section  6  repeals  all  laws  and  parts  of  laws  in  conflict  with 
this  act. 

And  section  7  declares  an  emergency,  and  that  this  act 
shall  take  effect  and  be  in  force  from  and  after  its  passage. 

Prior  to  the  taking  effect  of  this  act,  the  counties  named 
therein,  since  March  6th,  1873,  constituted  two  judicial  cir- 
cuits; the  counties  of  Vermillion,  Fountain  and  Warren 
composing  the  Twenty-first  Judicial  Circuit,  and  the  counties 
of  Parke  and  Montgomery  constituting  the  Twenty-second 
Judicial  Circuit.  By  the  above  entitled  act  of  February 
25th,  1885,  the  county  of  Vermillion  was  taken  out  of  the 
Twenty-first  Judicial  Circuit,  as  it  previously  existed,  and 
the  county  of  Parke  was  taken  out  of  the  Twenty-second 
Judicial  Circuit,  as  it  theretofore  existed,  and  these  two  coun- 
ties, Vermillion  and  Parke,  were  constituted  the  new  Forty- 
seventh  Judicial  Circuit. 

We  come  now  to  the  consideration  of  the  several  questions 
presented  by  the  record  of  this  cause  and  the  arguments  of 
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counsel  for  our  decision^  In  section  9  of  article  7  of  the 
State  Constitution  of  1851  (section  169,  R.  S.  1881),  it  is  de- 
clared and  ordained  as  follows :  "  The  State  shall,  from  time 
to  time,  be  divided  into  judicial  circuits;  and  a  judge  for  each 
circuit  shall  be  elected  by  the  voters  thereof.  He  shall  re- 
side within  the  circuit,  and  shall  hold  his  office  for  the  term 
of  six  years,  if  he  so  long  behave  well." 

In  section  11  of  article  7  of  the  Constitution  of  1851 
(section  171,  R.  S.  1881),  it  is  thus  ordained:  "There  shall 
be  elected,  in  each  judicial  circuit,  by  the  voters  thereof,  a 
prosecuting  attorney,  who  shall  hold  his  office  for  two  years." 

It  is  not  claimed  by  the  relator\s  counsel,  as  we  understand 
their  arguments,  that  the  General  Assembly  exceeded  their 
constitutional  powers  in  subdividing  the  Twenty-first  and 
Twenty-second  Judicial  Circuits,  as  they  previously  existed, 
in  such  manner  as  to  create  and  establish,  out  of  their  terri- 
tory, three  judicial  circuits  instead  of  the  two,  as  is  done  in 
the  above  entitled  act  of  February  25th,  1885.  In  so  far  as 
the  mere  creation  of  the  three  judicial  circuits  is  concerned, 
the  act  under  consideration  is,  beyond  doubt,  a  constitutional 
and  valid  law.  In  the  early  case  of  Stocking  v.  State,  7  Ind. 
326,  the  point  was  made  that,  under  section  9  of  article  7 
of  the  State  Constitution,  the  subdivision  of  the  State  into 
judicial  circuits  could  be  made  oiily  every  six  years,  and  that 
no  division  could  be  made,  nor  new  circuits  created,  at  any 
intermediate  time.  On  this  point  the  court  said :  "  There  is 
nothing  in  the  section  itself  requiring  such  a  construction. 
The  words  '  from  time  to  time '  do  not  import  any  particular 
period.  Certainly  these  words  will  admit,  and  the  common 
sense  of  the  case  would  seem  to  require,  that  the  Legislature 
might  create  new  circuits  ^  from  time  to  time,'  as  in  their  opin- 
ion the  exigencies  of  business  might  require."  Upon  the  same 
subject,  in  Clare  v.  State,  68  Ind.  17,  the  court  said:  "The 
formation  or  creation  of  judicial  circuits  by  legislation,  and 
the  repeal  of  such  legislation  or  its  amendment,  are  matters 
wholly  within  the  discretion  and  power  of  the  General  As- 
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sembly.  Of  course,  the  Legislature  can  not,  by  any  legisla- 
tion, abridge  the  constitutional  term  of  office  of  an  elected 
circuit  judge,^'  nor,  we  may  add,  of  an  elected  prosecuting 
attorney,  as  applicable  to  the  case  in  hand.  Moser  v.  Longy 
64  Ind.  189. 

It  is  insisted  on  behalf  of  the  relator,  that  notwithstand- 
ing the  above  entitled  act  of  February  25th,  1885,  he  still  is, 
and  will  continue  to  be  until  the  expiration  of  the  term  for 
which  he  was  elected,  the  prosecuting  attorney  of  the  Mont- 
gomery Circuit  Court,  because,  as  he  says,  residence  in  the 
judicial  circuit  is  not  a  constitutional  requisite  or  qualifica- 
tion for  his  election  to,  or  his  tenure  of,  the  office  of  prose- 
outing  attorney.  We  recognize  the  rule  that  where  the 
Constitution  prescribes  the  qualifications  of  an  officer,  the 
Legislature  can  not  add  to  or  detract  from  such  qualifica- 
tions, unless  the  power  so  to  do  is  expressly  conferred  in  the 
Constitution.  Feibleman  v.  State,  ex  reL,  98  Ind.  516,  and 
cases  cited.  This  rule  does  not  seem  to  us,  however,  to  be 
applicable  here.  Construing  together  sections  9  and  1 1  of 
article  7  of  our  State  Constitution,  the  only  sections  relating 
to  the  elected  officers  of  judicial  circuits,  we  think  it  must 
be  said  that,  under  these  sections,  the  prosecuting  attorney, 
like  the  judge,  must  reside  within  the  circuit  for  which  he 
is  elected. 

The  General  Assembly  had  the  undoubted  power,  in  its  dis- 
cretion, to  divide  the  Twenty-second  Judicial  Circuit,  as  it 
had  existed  for  almost  twelve  years,  during  the  terms  of  of- 
fice of  the  judge  and  the  prosecuting  attorney  thereof,  subject 
only  to  the  restriction  that  the  law  making  such  division, 
.should  provide  circuits  in  which  each  of  such  officers  might 
.«erve  out  the  constitutional  term  for  which  he  had  been  elected. 
In  so  far  as  the  judge  is  concerned,  who  resides  in  Mont- 
gomery county,  the  act  under  consideration  makes  such  pro- 
vision, and  that  far  forth  is  a  constitutional  and  valid  law. 
But  as  to  the  relator,  the  prosecuting  attorney  of  the  old  cir- 
cuit, the  act  provides  no  circuit.     By  reason  of  the  fisict  that 
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both  he  and  Mr.  Conley,  the  prosecuting  attorney  of  the 
Twenty-first  Judicial  Circuit,  as  it  existed  prior  to  February 
25th,  1885,  reside  within  the  limits  of  the  Forty-seventh  Ju- 
dicial Qircuit  as  now  constituted,  the  act  under  consideration 
provides  no  circuit  for  either  of  them. 

Under  the  Constitution  a  prosecuting  attorney  is  an  officer 
of  a  judicial  circuit.  During  his  term  of  office  his  circuit  may 
be  changed,  it  is  true ;  it  may  be  enlarged  or  diminished.  But 
it  is  not  in  the  power  of  the  General  Assembly  to  legislate 
him  out  of  a  circuit.  Where,  therefore,  as  in  this  case,  the 
law  changing  his  circuit  fails  to  provide  the  prosecuting  at- 
torney with  a  circuit,  it  must  be  that  such  law,  as  to  him,  is 
inoperative  and  void,  and  that  notwithstanding  such  law,  and 
precisely  as  if  it  had  never  been  enacted,  he  is  and  will  con- 
tinue to  be  the  prosecuting  attorney  of  the  circuit  for  which 
he  was  elected,  in  all  the  courts  of  the  counties  composing 
such  circuit  during  the  remainder  of  his  term. 

We  are  of  opinion,  therefore,  that  section  5  above  quoted 
of  the  act  under  consideration,  in  so  far  as  it  relates  to  the 
office  of  prosecuting  attorney,  is  unconstitutional,  inoperative 
and  void,  and  that  by  reason  of  the  fiiilure  of  the  act  to  pro- 
vide a  circuit  for  either  the  relator  or  Conley,  no  vacancy  ex- 
isted or  can  exist  in  the  office  of  prosecuting  attorney  in  any 
of  the  three  circuits  named  in  such  act  until  the  expiration 
of  the  respective  terms  of  office  of  the  relator  and  Conley. 
The  General  Assembly  can  not  create  a  vacancy  in  office  by 
any  ordinary  legislation.  They  may  create  an  office,  and,  if 
it  is  without  an  incumbent,  a  vacancy  will  exist  of  necessity, 
to  be  filled  by  the  appointing  power  until  the  next  general 
election.  In  Stocking  v.  State,  supra,  the  court  said :  "  We 
lay  no  stress  on  the  declaration  of  the  Legislature  that  there 
was  a  vacancy  in  the  office  of  circuit  judge  of  the  new  circuit. 
If  there  was  a  vacancy,  it  existed  independent  of  that  decla- 
ration. If  there  was  no  vacancy,  that  body  could  not  create 
one  by  a  declaratory  enactment.  The  vacancy  flowed  as  a 
natural  consequence  of  their  doing  what  they  had  a  right  to 
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do — to  create  a  new  circuit.  *  *  An  existing  office, 
without  an  incumbent,  is  vacant,  whether  it  be  a  new  or  an 
old  one."  We  need  hardly  add  that  at  the  expiration  of  the 
terms  of  office  of  the  relator  and  Conley,  vacancies  will  exist 
in  the  office  of  prosecuting  attorney  in  each  of  the  three  cir- 
cuits named  ih  the  aforesaid  act,  to  be  filled  at  the  next  gen- 
eral election. 

Our  conclusion  is  that  the  court  erred  in  sustaining  appel- 
lee's demurrer  to  the  relator's  information. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
information,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Filed  March  21, 1885. 
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Special  Finding. — Motion  to  Make  More  Specific-Additional  Findiriffs. — 
Venire  de  Novo. — Appeal.— Supreme  Court. — Pixictiee. — Where  an  appeal  is 
taken  to  the  Supreme  Court,  and  the  judgment  is  reversed  upon  the  ap- 
pellant's exceptions  to  conclusions  of  law  drawn  from  special  findings, 
to  which  findings  the  adverse  party  made  no  objection,  the  latter  can 
not,  upon  the  remanding  of  the  cause  to  the  trial  court,  obtain  the  ben- 
efit of  a  new  trial  indirectly  by  a  motion  to  make  the  findings  more 
specific,  and  for  leave  to  introduce  further  evidence  upon  matters  in  re- 
gard to  which  additional  findings  were  sought,  nor  is  he  entitled  to  a 
venire  de  novo. 

Same. — Leaving  Tafrue  Undetermined. — Where  a  special  finding  of  facts  leaves 
fsome  issue  undetermined,  such  issue  will  be  regarded  as  not  proved  by 
the  party  having  the  burden  of  proof. 

Same. — Motion  for  New  Trial. — If  there  is  evidence  of  a  fact  which  the  court 
ought  to  liave  found,  but  did  not,  the  remedy  is  by  a  motion  for  a  new  trial 
on  the  ground  that  the  finding  is  contrary  to  the  evidence. 

Same. — Supreme  Court. — fVcgtim/j/iVm.— Where  the  evidence  is  not  in  the 
record,  the  Supreme  Court  will  presume  that  all  the  facts  proved  on  the 
trial  were  found  by  the  court  in  its  special  finding. 

AfisiQNMENT  OF  Ebror. — Joint  Astfignment, — Practi/x. — A  joint  assignment 
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of  error  presents  no  question  upon  any  ruling  against  one  party  indi- 
vidually. 

Pabtition. — Mortgage  Lien, — Jtid^TOen/.— Where  partition  is  made  of  land 
upon  which  there  is  a  purchase-money  mortgage,  the  parties  take  their 
respective  interests  subject  to  it,  without  any  declaration  in  the  judg- 
ment to  that  effect. 

Same.— TTiAw. — Interest  in  Land  Alienated  by  Htuband.— Improvements  by 
Alienee, — In  a  proceeding  by  a  widow  to  have  her  interest  in  land,  alien- 
ated by  her  husband  alone,  set  apart  to  her,  such  interest  is  to  be  de- 
termined by  the  value  of  the  land  at  the  time  of  partition,  excluding 
all  the  increased  value  from  the  improvements  actually  made  by  the 
alienee,  and  leaving  the  widow  the  benefit  of  any  increase  of  value 
arising  from  circumstances  unconnected  with  such  improvements. 

Same. — Exception  to  Confirmation  of  Report  of  Commissioners. — Practice, — A 
mere  exception  to  the  confirmation  of  the  report  of  commissioners  in 
partition  presents  no  question  as  to  their  duty  in  making  allowance  for 
improvements. 

From  the  Hamilton  Circuit  Court. 

D.  M088,  R.  R.  Stephenson,  H,  A.  Lee,  R.  Ghraham  and  A.  C. 
HamSy  for  appellant^}. 
F.  iL  Trissal,  for  appellee. 

BiCKKELL,  C.  C. — Catharine  Brenner  brought  this  suit 
against  the  appellants,  claiming  the  undivided  one-third  of 
<?ertain  real  estate  of  which  her  deceased  husband,  Conrad  M. 
Brenner,  had  been  seized  during  their  coverture.  There  was 
a  special  finding  of  fects  by  the  court,  with  conclusions  of 
law.  There  was  no  objection  to  the  finding,  but  the  plain- 
tiff excepted  to  the  conclusions  of  law.  Judgment  was  ren- 
dered upon  the  finding  in  favor  of  the  defendants.  The 
plaintiff  appealed. 

This  court  held  on  the  appeal  that  the  plaintiff  took  her 
interest  in  the  land  in  controversy,  not  as  the  heir  of  her  hus- 
band, but  ii}  virtue  of  her  connubial  rights  under  section  27 
of  the  statute  of  descents  of  1852,  her  husband  not  having 
been  seized  of  the  land  at  the  time  of  his  death,  although 
seized  during  the  coverture,  and  she  not  having  joined  in- 
the  alienation  of  it. 

This  court  also  held  that  the  plaintiff's  caase  of  action  did 
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not  accrue  until  the  death  of  her  husband,  in  1875,  and  there- 
fore was  not  barred  by  the  statute  of  limitations,  either  of 
twenty  years  or  ten  years,  the  suit  having  been  commenced 
on  the  15th  of  September,  1881.  Ordinarily,  in  such  a  case, 
the  judgment  is  reversed,  with  instructions  to  state  conclu- 
sions of  law  in  conformity  with  the  reversing  opinion,  and  to 
render  judgment  in  accordance  therewith,  but  in  this  case 
there  was  a  simple  reversal  at  the  costs  of  the  appellees. 
Brenner  v.  Quick,  88  Ind.  546. 

After  the  cause,  was  returned  to  the  court  below,  and  after 
the  opinion  of  this  court  was  spread  upon  the  record,  the  de- 
fendants moved  the  court  for  a  more  specific  finding  of  the 
facts,  and  for  leave  to  introduce  evidence  to  enable  the  court 
to  make  a  further  finding  supplementary  to  its  special  find- 
ing. This  motion  was  overruled  by  the  court.  The  defend- 
ants then  moved  for  a  venire  de  novo,  and  this  motion  was 
overruled.  The  court  then,  upon  plaintifif's  motion,  rendered 
a  judgment  for  the  plaintiff^  in  accordance  with  the  opinion 
of  the  Supreme  Court,  declaring  that  the  plaintiff  was  the 
owner  of  the  undivided  one-third  of  the  land  in  contro- 
versy, and  was  entitled  to  partition,  and  appointing  commis- 
sioners of  partition,  and  directing  them  to  set  off  to  the  de- 
fendant Quick,  for  his  two-thirds  of  the  one  hundred  and 
sixty  acres  described  in  the  complaint,  and  to  the  defendant 
Anderson,  for  his  two-thirds  of  the  eighty  acres  described  in 
the  complaint,  the  parts  of  said  tracts  on  which  the  improve- 
ments were  situated,  if  that  could  be  done  without  injury  ta 
the  interest  of  the  plaintiff. 

The  defendant  Quick  moved  to  modify  this  judgment  so  that 
the  commissioners  of  partition  should  be  directed  not  to  allow 
the  plaintiff  any  benefit  or  advantage  of  the  improvements^ 
made  by  him  on  the  one  hundred  and  sixty  acres  aforesaid, 
.but  to  set  off  to  her  the  value  of  one-third  of  said  tract  less 
the  value  of  said  improvements,  and  to  set  off  to  the  plain- 
tiff, if  partition  can  be  made  thereby,  her  one-third  part  in 
the  unimproved  land.     The  defendant  Anderson  made  a  like 
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motion  to  modify  the  judgment  in  the  same  manner  in  refer- 
ence to  the  partition  of  the  eighty  acres  aforesaid.  These 
motions  were  overruled. 

Said  defendants  then  made  a  joint  motion  to  modify  said 
judgment  by  adding  thereto  the  following :  ^^  And  said  plain- 
tiff shall  hold  the  lands  that  may  be  set  off  to  her,  subject  to 
one-third  part  of  the  mortgage  debt  mentioned  in  the  find- 
ings of  the  court."     This  motion  was  overruled  by  the  court. 

Afterwards  the  commissioners  of  partition  made  a  report 
that  they  had  assigned  to  the  plaintiff  fifty  and  two*thirds 
acres  of  said  one  hundred  and  sixty  acres  on  the  west  side 
thereof,  and  to  the  defendant  Quick  one  hundred  and  nine 
and  one-third  acres  on  the  east  side  thereof,  and  to  the  plain- 
tiff twenty-five  acres  on  the  east  side  of  said  eighty  acres,  and 
to  the  defendant  Anderson  fifty-four  and  two-thirds  acres 
on  the  west  side  thereof,  and  that,  as  far  as  possible  without 
injury  to  the  interests  of  the  plaintiff,  they  had  assigned  to 
the  defendants  that  part  of  said  land  on  which  the  buildings 
and  orchards  stood,  and  had  given  them  the  benefit  of  all  the 
improvements  that  could  be  given  them  without  injury  to  the 
interests  of  the  plaintiff.  On  plaintiff's  motion  this  report 
was  confirmed ;  the  defendants  excepted  to  the  confirmation 
of  the  report.  The  court  then  rendered  a  final  judgment  of 
partition,  and  the  defendants  appealed. 

The  appellants  make  a  joint  assignment  of  errors  as  follows : 

1.  The  court  erred  in  directing  that  the  commissioners,  in 
making  partition  of  the  lands,  should  set  off  to  the  plaintiff 
one-third  in  severalty  in  value  at  the  time  of  such  decree  and 
partition,  whereas  it  should  have  been  one-third  at  the  time 
of  its  alienation  by  the  husband  through  the  sheriff's  sale  and 
deed;  and  in  overruling  the  motions  of  defendants  to  modify 
the  decree  so  as  to  provide  that  she  should  have  no  benefit  or 
advantage  from  or  of  the  improvements  made  by  the  appel- 
lants as  found  by  the  special  findings. 

2.  The  court  erred  in  refusing  to  order  and  decree  that  she 
should  have  and  take  her  (appellee's)  portion  of  said  lands 
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subject  to  one-third  part  and  portion  of  the  mortgage  pur- 
chase-money debt  on  said  lands,  mentioned  and  described  in 
the  special  findings,  and  to  modify  the  decree  accordingly,  as 
moved  by  the  appellants. 

3.  The  court  erred  in  charging  the  appellants  with  the 
value  of  the  uses  and  rents  had  and  enjoyed  by  them  prior  to 
the  death  of  appellant's  husband,  in  January,  1875,  and  in 
refusing  to  hear  evidence  to  amend  the  special  findings  and 
decree  so  as  to  declare  and  provide  that  in  no  event  should 
they  be  charged  with  any  portion  of  such  uses  and  rents,  ex- 
cept so  much  as  accrued  after  such  death,  as  set  forth  in  their 
joint  motion  therefor. 

4. .  The  court  erred  in  overruling  the  joint  motion  of  appel- 
lants for  a  venire  de  novo. 

5.  The  court  erred  in  awarding  to  appellee  the  one-third 
part  in  value  of  said  lands  as  they  now  are,  including  the  im- 
provements made  by  appellants  before  the  death  of  her  hus- 
band, and  in  confirming  the  report  of  such  commissioners  so 
made  accordingly,  and  in  confirming  said  report  and  decree- 
ing accordingly. 

The  special  finding  showed  that  the  land  in  controversy 
belonged  to  Adam  Brenner,  who,  in  1854,  executed  a  mort- 
gage thereof  to  one  Boston  to  secure  purchase-money,  and 
afterwards,  in  1855,  married  Catharine  Brenner,  the  appellee ; 
that  in  1857  Boston  brought  a  suit  upon  his  mortgage  and  ob- 
tained a  decree  of  foreclosure,  and  bought  in  the  land  at  a 
foreclosure  sale ;  that,  in  1858,  he  conveyed  the  land  to  Quick, 
who,  in  1859,  conveyed  eighty  acres  thereof  to  the  defend- 
ant Anderson ;  that  Quick  and  Anderson  took  possession  in 
1859,  the  land  being  then  uncleared  and  unproductive;  that 
Anderson  had  his  eighty  acres  cleared  and  under  fence  in 
1863,  and  that  Quick  began  to  clear  his  one  hundred  and  sixty 
acres  in  1860;  that  the  value  of  Qllick^K  improvements  is 
$5,100;  that  the  value  of  Andcrson^s  improvements  is  $650; 
that  Anderson  has  paid  for  taxes  $120,  and  Quick  $240;  that 
the  total  value  of  the  taxes  and  improvements  is  $6,110,  and 
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that  Quick  and  Anderson  have  received  rents  from  said  lands 
in  all  amounting  to  $6,630,  of  which  Quick  has  received  $4,- 
590,  and  Anderson  $2,040;  that  Brenner  died  on  January 
7th,  1875,  leaving  the  plaintiff  as  his  widow;  that  this  suit 
was  commenced  on  September  15th,  1881 ;  that  neither  Bren- 
ner nor  the  plaintiff  ever  resided  in  Indiana ;  that  said  fore- 
closure suit  was  commenced  by  publication,  and  that  the  affi- 
davit on  which  the  publication  was  made  contained  only  a 
statement  that  the  defendant  was  a  non-resident,  without  any 
averment  that  a  cause  of  action  existed  against  him,  er  that 
he  was  a  necessary  party  to  the  suit. 

Some  of  the  questions  sought  to  be  raised  are  not  presented 
by  the  record. 

After  the  cause  had  been  taken  to  this  court  on  appeal, 
without  any  objection  by  defendants  to  the  special  findings, 
and  after  the  judgment  had  been  reversed  on  the  plaintiff's 
exceptions  to  the  conclusions  of  law,  and  the  cause  had  been 
remanded  to  the  court  below,  the  defendants  could  not  obtain 
the  benefit  of  a  new  trial  indirectly,  by  their  motion  to  make 
the  findings  more  specific  and  for  leave  to  introduce  further 
evidence,  upon  the  matters  in  regard  to  which  additional  find- 
ings were  sought ;  and  they  were  not  entitled  to  a  venire  de 
novo. 

The  well  established  rule  in  reference  to  such  special  find- 
ings is,  that  if  the  facts  found  leave  some  of  the  issues  unde- 
termined, such  issues  must  be  regarded  as  not  proved  by  the 
party  having  the  burden  of  proof.  Ex  Parte  Walls,  73  Ind. 
95 ;  TaU>urt  v.  Berkshire  L.  Ins.  Co.,  80  Ind.  434. 

If  the  special  finding  is  silent  as  to  any  material  fact  which 
the  defendant  had  the  burden  of  proving,  such  silence  is 
equivalent  to  a  finding  against  the  defendant  as  to  that  fact. 
If  there  was  evidence  of  such  fact,  and  if  the  court  ought  to 
have  found  it,  the  remedy  is  a  motion  for  a  new  trial  on  the 
ground  that  the  finding  is  contrary  to  the  evidence.  Such 
omission  to  find  a  fact  that  might  have  been  found  is  no 
ground  for  a  venire  de  novo  in  such  a  case,  and  when,  as  in 
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the  present  case,  the  evidence  is  not  in  the  record,  this  court 
will  presume  that  all  the  facts  proved  on  the  trial  were  found 
by  the  court  in  its  special  finding.  G-rahavi  v.  State,  ex  reL,  6& 
Ind.  386 ;  Vannoy  v.  Duprez,  72  Ind.  26 ;  Martin  v.  Cauble,  72 
Ind.  67 ;  Stropea  v.  Boardy  etc.,  72  Ind.  42.  The  defendants 
had  lost  their  remedy  as  to  any  supposed  deficiency  in  the 
special  findings. 

This  disposes  of  the  fourth  specification  of  the  assignment 
of  errors,  and  of  all  that  part  of  the  third  specification  which 
alleges  error  in  the  refusal  of  the  court  to  hear  further  evi- 
dence as  to  the  rents  and  profits,  for  the  purpose  of  making 
more  specific  special  findings. 

The  appellants  assign  errors  jointly.  A  joint  assignment 
presents  no  question  upon  any  ruling  against  one  only  of  the 
parties.  Robbina  v.  Magee,  96  Ind.  174;  Jones  v.  Castor ,  96 
Ind.  307 ;  Lake  v.  Lake,  99  Ind.  339. 

The  appellants  Quick  and  Anderson  made  separate  motion* 
to  modify  the  judgment.  Each  moved  for  a  modification  to 
the  effect  that  the  commissioners  of  partition  should  not  allow 
the  plaintiff  any  benefit  of  improvements  on  the  land  claimed 
by  him,  and  should  set  off  to  her  one-third  of  such  tract  les.** 
the  value  of  such  improvements.  Any  error  of  the  court  in 
the  ruling  upon  these  separate  motions  is  not  presented  by 
the  joint  assignment  of  errors.  Boyd  v.  Pfeifer,  95.  Ind.  699, 
and  the  cases  there  cited. 

The  appellants  also  made  a  joint  motion  to  modify  the 
judgment  by  adding  thereto  the  following:  "And  said  plain- 
tiff shall  hold  the  lands  that  may  be  set  off  to  her,  subject 
to  one-third  part  of  the  mortgage  debt  mentioned  in  the 
findings  of  the  court.''  Error  in  the  overruling  of  this  mo- 
tion is  properly  presented  in  the  second  specification  of  the 
a»?ignment  of  errors.  But  the  mortgage  never  having  been 
foreclosed,  it  still  remains  a  lien  upon  the  mortgaged  prem- 
ises, and  there  was  no  error  in  refusing  to  add  to  the  judg- 
ment a  declaration  of  its  legal  effect.  The  plaintiff  will  hold 
her  share  of  the  land  subject  to  the  lien  of  the  mortgage  debt^ 
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and  that  lien  may  be  foreclosed  by  anybody  who  is  entitled 
to  be  subrogated  to  the  rights  of  the  mortgagee,  in  a  proper 
proceeding  for  that  purpose.  The  declaration,  proposed  to 
be  added  to  the  judgment,  would  have  made  no  change  in 
the  rights  of  any  of  the  parties. 

The  first  specification  of  error  charges  that  the  court  erred 
in  directing  the  commissioners  to  set  off  to  the  plaintiff  one- 
third  in  value  of  the  lands  at  the  time  of  the  decree  and  par- 
tition ;  whereas,  it  should  have  been  one-third  at  the  time  of 
its  alienation  by  the  husband. 

But  if  the  value  of  the  lands  was  increased  by  the  growth 
and  settlement  of  the  surrounding  country,  or  by  any  other 
circumstances  unconnected  with  the  improvements  on  the 
lands,  the  widow  was  entitled  to  that  increase  of  value. 

In  Smith  v.  Addleman,  5  Blackf.  406,  this  court  reversed  a 
judgment  because  dower  was  assigned  according  to  the  value 
at  the  time  of  alienation,  and  held  that  it  should  have  been 
according  to  the  value  at  the  time  of  the  assignment.  .  The 
court  said :  "  The  American  decisions  have  not  been  uniform 
on  this  subject,  but  they  preponderate  in  favor  of  making  ^  the 
value  of  the  land  at  the  time  of  the  assignment,  excluding 
all  the  increased  value  from  the  improvements  actually  made 
upon  the  premises  by  the  alienee  ^  the  criterion  by  which  to 
adjudge  dower,  ^  leaving  the  dowress  the  full  benefit  of  any 
increase  of  value  arising  from  circumstances  unconnected  with 
those  improvements.'  Such  was  the  conclusion  of  Mr.  Justice 
Story,  after  a  very  able  and  learned  review  of  the  American 
and  English  authorities,  in  the  case  of  Powell  et  ux.  v.  31,  & 
B.  M,  Co.,  3  Mason,  347.  This  doctrine  has  also  the  sanction 
of  Chancellor  Kent,  4  Kent  Com.  68,  and  may  be  considered 
as  settled  law.*'  The  cpurt,  therefore,  did  not  err  in  refusing 
to  direct  partition  according  to  the  value  of  the  land  at  the 
time  of  its  alienation  by  the  plaintiff's  husband. 

The  fifth  specification  of  the  assignment  of  errors  charges 
that  the  court  erred  in  awarding  the  appellee  one-third  of  the 
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value  of  said  lands  as  they  now  are,  including  the  improve- 
ments made  by  the  appellants  before  the  death  of  the  appel- 
lee's husband,  and  in  confirming  the  report  of  the^  commis- 
sioners so  made  and  decreeing  accordingly. 

This  question  as  to  improvements  is  the  same  which  the 
appellants  undertook  to  present  by  their  separate  motions  to 
modify  the  judgment;  they  took  no  benefit  by  those  motions 
because  their  assignment  of  errors  was  joint. 

There  is  nothing  else  in  the  record  which  can  be  supposed 
to  warrant  the  fifth  specification  of  error,  unless  it  be  the  ap- 
pellants' exception  to  the  confirmation  of  the  report. 

In  cases  of  this  kind,  however,  a  claim  for  such  improve- 
ments is  properly  made  by  cross-petition  {Martindale  v.  Alex- 
andery  26  Ind.  104),  and  such  cross-petition  ought  to  be  filed 
before  the  judgment  of  partition,  and  before  the  appointment 
of  the  commissioners,  in  order  that  the  rights  of  the  parties 
may  be  adjusted  and  the  duty  of  the  commissioners  clearly 
pointed  out.     Stafford  v.  Nvit,  35  Ind.  93. 

In  the  present  case  there  was  no  such  cross-petition  for  im- 
provements ;  there  was  no  claim  for  any  allowance  for  im- 
provements. The  appellants  seem  to  have  relied  on  their 
general  denial  and  special  defences  of  the  statute  of  limita- 
tions, and  although,  in  their  special  defences,  it  is  averred  that 
improvements  were  made  of  the  value  of  $5,000,  this  is  pleaded 
merely  in  bar.  It  would  seem  that  the  appellants  relied  on 
the  statute  of  limitations  as  a  complete  bar  to  the  action,  and, 
therefore,  when  the  report  of  the  commissioners  came,  instead 
of  moving  to  set  the  report  aside  or  vacate  it,  and  showing 
the  grounds  of  such  motion,  they  merely  excepted  to  the  con- 
firmation of  the  report. 

In  Lucas  v.  Peters,  45  Ind.  313, 318,  this  court  said  :  "  The 
report  of  the  commissioners  is  to  be  regarded  in  the  light 
of  a  verdict  of  a  jury  rendered  upon  a  trial  at  law ;  and  it 
should  be  disturbed  or  interfered  with  by  the  court  only  upon 
grounds  similar  to  those  on  which  a  verdict  would  be  set  aside^ 
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and  a  new  trial  granted."  Therefore,  a  mere  exception  to  the 
confirmation  of  the  report  of  the  commissioners  amounts  to 
nothing. 

In  Clark  v.  Stephenson^  73  Ind.  489,  the  appellants,  as  in 
the  present  case,  assigned  as  error  the  confirmation  of  the 
commissioners^  report  without  any  bill  of  exceptions.  This 
court  said :  "  If  the  objection  be  to  the  report,  or  to  the  con- 
duct of  the  commissioners,  the  proper  practice  is  to  mo  v^e  to 
set  aside  or  to  vacate  the  report,  *  *  and,  if  the  ruling  of  the 
court  be  adverse,  to  save  the  exception  by  a  bill  of  exceptions, 
showing  the  motion,  the  grounds  of  objection,  the  proofs  made, 
if  any,  and  the  action  of  the  court ;  and,  in  this  court,  the  error 
should  be  assigned  directly  on  that  action,  just  as  upon  a  rul- 
ing on  a  demurrer." 

In  the  present  case  there  was  no  motion  to  set  aside  or  va- 
cate the  report ;  there  was  nothing  but  an  exception  to  the 
confirmation  of  the  report.  The  question,  therefore,  whether 
the  commissioners'  report  ought  to  have  undertaken  to  make 
any  special  allowance  to  the  appellants  for  improvements  is 
not  presented  in  this  record.  See  Kern  v.  Maginniss^  55  Ind. 
459;  Randies  v.  Randies,  63  Ind.  93;  Griffy  v.  Enders,  60 
Ind.  23;  Radcliffv.  Radford,  96  Ind.  482,487. 

But,  even  if  it  were  properly  before  us,  the  appellant,  not 
having  objected  to  the  special  findings,  can  not  now  avail 
himself  of  any  deficiency  in  those  findings  in  regard  to  im- 
provements. The  only  matter  in  the  findings  which  states 
anything  specifically  as  to  improvements,  except  as  to  the 
clearing  of  the  land,  is  that  the  defendant  Quick  has  made 
lasting  and  valuable  improvements  on  said  land  ss  follows : 

Buildings $1,200.00 

Ditehing 1,200.00 

Fencing 1,500.00 

Orchard 300.00 

Clearing 900.00 

Total $5,100.00 
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And  that  the  defendant  Anderson's  improvements  are : 

Ditching $  50.00 

Fencing 200.00 

Clearing 400.00 

Total '.    .    .    .  $660.00 

And  that  they  have  received  rents,  as  follows : 

Defendant  Quick  has  received $4,590.00 

Defendant  Anderson  has  received '.    .    2,040.00 

Total $6,630.00 

And  that  they  have  paid  for  taxes,  as  follows : 

Defendant  Quick  has  paid $240.00 

Defendant  Anderson  has  paid 120.00 

These  findings  show  that  the  appellants  have  j)aid  out  for 
taxes  and  improvements  $6,110,  and  have  received  in  rents 
86,630,  or  $520  more  than  their  outlay.  Perhaps  the  court 
below  regarded  the  rents  as  a  fair  compensation  for  the  im- 
provements. The  court  decreed  to  the  appellee  one-third 
part  of  the  lands,  and  directed  the  commissioners  of  parti- 
tion to  set  off  to  the  appellants  for  their  shares  of  their  re- 
spective tracts,  those  parts  of  such  tracts  on  which  the  build- 
ings and  orchards  stood,  and  to  give  them  the  benefit  of  all 
the  improvements  that  could  be  given  them  without  injury 
to  the  interests  of  the  plaintiff.  We  think  that,  upon  the 
foregoing  finding  as  to  improvements,  no  more  favorable  de- 
cree for  the  appellants  could  have  been  made.  There  is 
nothing  in  the  finding  which  shows  the  date  of  the  improve- 
ments, nor  what  specific  parts  thereof  were  made  before,  and 
what  parts  were  made  after,  the  death  of  the  plaintiff's  hus- 
band, except  as  to  the  single  item  of  clearing,  and  there  is 
no  statement  of  the  rents  received  yearly. 

The  evidence  not  being  in  the  record,  the  presumption  is  that 
the  finding  contains  all  the  facts  proved  at  the  trial.  Graham 
V.  State,  ex  reLj  supra.  The  appellants  ought  to  have  shown 
the  facts  necessary  to  enable  the  court  to  make  the  ruling 
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they  sought  as  to  the  improvements.  If  they  did  show  such 
facts,  then  the  findings  were  open  to  the  objection  that  they 
were  contrary  to  the  evidence.  But  the  appellants,  having 
made  no  objection  to  the  findings,  can  not  now  claim  that 
they  are  entitled  to  the  same  decree  to  which  they  would  have 
been  entitled  if  the  findings  had  set  forth  the  facts  on  which 
alone  such  decree  could  have  been  made. 

Upon  the  findings  the  judgment  of  the  court  was  right. 
There  is  no  available  error  in  the  record. 

The  judgment  ought  to  be  affirmed. 

Peb  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
^me  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellants. 

Filed  April  8, 1885. 
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Hunter  v.  The  State.  ^^*  *  ' 

Intoxicatinq  Liquor.— /Sa/«  to  Minor.-- Evidejiee, — Under  section  2094, 
prohibiting  the  sale  of  intoxicating  liquors  to  minors,  the  charge  will 
be  sustained  by  proof  of  a  sale  directly  or  indirectly. 

Same. — BeHef  as  to  Age  cf  Minor. — Where  the  seller  believes,  and  has  good 
reason  to  believe,  at  the  time  of  the  sale,  that  the  minor  is  an  adult, 
he  is  not  guilty  of  the  offence  prescribed  by  the  statute. 

Same. — Evidence. — Instruction.— In  such  case,  the  defendant  has  a  right  to 
shoir  such  matters  in  defence,  and  the  trial  court  has  no  right  to  as- 
sume and  charge  the  jury  that  the  offence  is  complete  without  regard  to 
sach  evidence. 

Instruction.— 5farfin^  Elements  of  Offence.— When  it  is  undertaken  to  state 
all  the  elements  of  an. offence  upon  the  evidence  before  the  jury,  the 
instruction  should  be  so  constructed  as  not  to  practically  withdraw  from 
the  jury  competent  and  material  evidence. 

From  the  Warren  Circuit  Court. 
/.  McOabe  and  E,  F.  MoGabe,  for  appellant. 
Vol.  101.— 16 
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F.  T.  Hord,  Attorney  General,  W.  B.  Hord  and  J.  G.  Pear- 
aon,  for  the  State. 

ZoLLARS,  C.  J. — Appellant  was  indicted  and  convict^ 
under  section  2094,  R.  S.  1881,  which  provides  that  whoever 
directly  or  indirectly  sells,  barters  or  gives  away  any  intoxi- 
cating liquors  to  any  person  under  twenty-one  years  of  age 
shall  be  fined. 

The  prosecuting  witness  testified  that  in  June,  1884,  he  went 
into  appellant's  saloon  and  bought  of  him  a  glass  of  lager 
beer,  for  which  he  paid  five  cents ;  that  he  was  then  under 
twenty-one  years  of  age ;  that  he  had  been  shaving  and  had 
a  beard  on  his  face. 

The  appellant  testified  that  at  the  time  mentioned  the  prose- 
cuting witness  Frame,  with  whom  he  was  but  slightly  ac- 
quainted, came  into  his  saloon  in  company  with  George 
Minor;  that  Minor  called  for  two  glasses  of  beer;  that  ap- 
pellant asked  Frame  if  he  was  of  age,  and  he  answered  that 
he  was ;  that  Minor  also  said  that  he  knew  Frame  was  of  age ; 
that  appellant  then  set  out  two  glasses  of  beer,  and  received 
payment  from  Minor,  and  that  Minor  and  Frame  drank  the 
beer. 

This  court  will  not  settle  the  conflict  and  reverse  the  judg- 
ment upon  the  weight  of  the  evidence.  The  indictment 
charges  a  sale  of  liquor  to  a  minor.  The  court  did  not 
err  in  instructing  that  the  charge  will  be  sustained  by  proof 
of  a  sale  directly  or  indirectly.  The  sale  itself  is  not  the  im- 
portant thing.  The  purpose  of  the  statute  is  to  prevent  minors 
from  getting  and  using,  and  thus  becoming  habitual  users,  of 
intoxicating  liquors.  Whether  the  sale  be  direct  or  indirect, 
it  is  still  a  sale. 

In  the  fourth  instruction  the  court  charged  the  jury  as  fol- 
lows :  "  If  Martin  Frame  and  one  George  Minor  together 
entered  defendant's  saloon,  and  George  Minor  called  for  lager 
beer  for  both,  and  the  defendant,  knowing  that  the  liquor  ¥ras 
to  be  drunk  by  both  Minor  and  Frame,  set  out  two  glasses  of 
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beer  upon  the  counter,  and  Minor  and  Frame  both  drank  the 
same,  and  Minor  paid  for  such  liquor,  such  a  transaction  would 
be  an  indirect  sale  to  Martin  Frame ;  and  if  said  Frame  was 
under  the  age  of  twenty-^ne  years,  the  defendant  would  be 
guilty  of  the  offence  charged." 

This  instruction  we  think  is  erroneous.  It  is  meant,  of 
course,  to  apply  to  the  testimony  of  the  defendant,  in  case 
the  jury  should  conclude  to  act  upon  it,  and  reject  the  testi- 
mony of  the  prosecuting  witness.  It  charges,  in  so  many 
words,  that  if  certain  facts  testified  to  by  the  defendant  were 
true,  they  constituted  the  complete  offence  charged  in  the  in- 
dictment, and  the  jury  should  convict  him.  When  it  is  thus 
undertaken  to  state  all  of  the  elements  of  an  offence  upon  the 
evidence  before  the  jury,  the  instruction  should  be  so  con- 
structed as  not  to  practically  withdraw  from  the  jury  compe- 
tent and  material  evidence.  It  was  shown  that  Frame  had  a 
beard  upon  his  face.  The  defendant  testified  that  he  was  but 
slightly  acquainted  with  Frame,  and  that  both  he  and  Minor 
declared  that  he  was  over  twenty-one  years  of  age.  All  of 
this  was  piactically  withdrawn  from  the  jury  by  the  instruc- 
tion in  which  they  were  charged  that  the  defendant  would  be 
guilty  upon  the  other  facts,  without  any  regard  to  these. 

Under  the  settled  rule  in  this  State,  if  the  defendant  be- 
lieved, and  had  good  reasons  to  believe,  that  Frame  was  an 
adult,  he  was  not  guilty  of  the  crime  for  which  he  was  pros- 
ecuted, even  though  he  sold  him  liquor,  and  even  though  he 
was  a  minor.  Rineman  v.  StaiCy  24  Ind.  80;  Farbach  v.  State, 
24  Ind.  77;  Brown  v.  StatCy  24  Ind.  113;  State  v.  Kalb,  14 
Ind.  403 ;  Robinitis  v.  StaU,  63  Ind.  235 ;  Moore  v.  State,  65 
Ind.  382. 

Appellant  had  the  right  to  show  in  defence  that  he  had  good 
reasons  to  believe,  and  did  believe,  that  Frame  was  of  age. 
This  he  attempted  to  do.  Whether  or  not  he  succeeded  was 
a  question  for  the  jury,  and  the  court  had  no  right  to  assume 
and  charge  that  the  offence  was  complete  without  regard  to 
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his  evidence  upon  that  point.  Pittsburgh^  etc.,  R.  W.  Co.  v. 
Wright,  80  Ind.  236;   Growcock  v.  Hall,  82  Ind.  202. 

For  this  error  the  judgment  must  be  reversed.  Other  ob- 
jections to  the  instruction  are  discussed,  but  as  they  may  not 
be  material  upon  a  second  trial  we  need  not  decide  anything 
in  relation  to  them. 

Judgment  reversed. 

Filed  April  4, 1885. 


No.  11,731. 

First  National  Bank  of  Indianapolis  v.  Armstrong. 

Garnishee. — Liability  </.— A  garnishee,  from  the  time  of  the  service  of 
the  summons  upon  him,  is  accountable  to  the  plaintiff  in  the  action  for 
the  amount  of  money,  property  or  credits  in  his  hands,  or  due  and 
owing  from  him  to  the  defendant. 

Same. — Conversixm  of  Securities  after  Summons. — Where  a  bank,  summoned 
as  garnishee,  after  the  service  of  summons,  converts  and  disposes  of  col- 
lateral securities  held  by  it,  the  burden  is  upon  it  to  account  to  the 
plaintiff  and  to  show  that  it  has  properly  discharged  its  duty  as  cQSto> 
dian  of  such  securities. 

From  the  Marion  Superior  Court. 

T.  A.  Hendricks,  C.  Baker,  0.  B,  Hord,  A.  W.  Hendrich, 
A.  Baker,  E.  Daniels,  F.  Knefler  and  J.  8.  Berryhill,  for 
appellant. 

B.  Harrison,  W.  H.  H.  Miller,  J.  B,  Elam,  C.  Byfidd  and 
L,  Hordand,  for  appellee. 

XiBLACK,  J. — On  the  3d  day  of  October,  1881,  John  Arm- 
strong, the  appellee,  filed  his  complaint  in  the  court  below 
against  one  Henry  Ocorr,  and  commenced  proceedings  in  at- 
tachment under  the  complaint  against  Ocorr's  property,  for 
money  alleged  to  be  due  upon  a  promissory  note.  On  the 
10th  day  of  the  same  month  proceedings  in  garnishment  were 
commenced  against  the  First  National  Bank  of  Indianapolis, 
the  appellant  in  this  cause,  requiring  it  to  answer  as  to  prop- 
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erty  charged  to  be  in  its  possession  belcmging  to  Ocorr^  and 
a  summons  was  served  on  the  bank  the  day  following. 

The  bank  answered^  admitting  that  it  had  in  its  possession 
a  note  secured  by  mortgage^  transferred  to  it  by  Ocorr,  but 
averring  that  the  note  had  been  assigned  to  it  as  collateral 
security  for  an  indebtedness  due  from  the  Henry  Ocorr  Man- 
ufacturing Company^  and  that  the  note  was  not  of  greater 
value  than  such  indebtedness,  and  hence  denying  that  it  had 
in  its  possession  any  property  belonging  to  Ocorr. 

The  attachment  proceedings  against  Ocorr  were  sustained^ 
and  Armstrong  obtained  judgment  against  him  for  $7,280.87» 

At  a  trial  between  Armstrong  and  the  bank,  as  garnishee 
defendant,  the  court  below  at  special  term  made  a  finding 
that  the  bank  was  liable  to  Armstrong  in  the  sum  of  $6,- 
463.27,  and  rendered  a  judgment  accordingly,  which  was  af- 
firmed in  general  term. 

We  regard  the  following  as  a  fair  synopsis  of  the  facts  upon 
which  this  latter  judgment  rests.  Ocorr  was  the  founder, 
principal  stockholder  and  chief  promoter  of  a  manufacturing 
company  doing  business  in  the  city  of  Indianapolis,  known 
as  the  "  Henry  Ocorr  Manufacturing  Company."  In  the  sum- 
mer of  1881,  the  company  having  become  financially  embar- 
rassed, and  it  being  desirable  that  some  new  arrangement 
should  be  made  for  its  more  successful  management,  Ocorr 
entered  into  negotiations  with  one  Nathaniel  T.  Wordin,  of 
Bridgeport,  (Connecticut,  for  the  sale  to  him  of  a  large  pro- 
portion of  the  shares  of  stock  in  the  company,  and,  on  the 
oth  day  of  September  following,  closed  the  negotiations  by  a 
oonsummation  of  the  proposed  sale.  Ocorr  took  in  payment 
a  note  executed  by  a  firm  known  as  Liebrum  Brothers  to 
Wordin,  and  endorsed  by  him,  for  $18,000,  less  a  credit  of 
Si  ,000,  and  secured  by  a  mortgage  on  real  estate  in  Bridge- 
port. Either  immediately,  or  within  a  few  days  thereafter, 
Ocorr  transferred  this  note  to  the  bank  as  collateral  security 
for  something  more  than  $12,000  which  the  company  owed 
that  institution.     Ocorr  also  executed  a  power  of  attorney  to 
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the  president  of  the  bank,  authorizing  him  to  sell  the  note 
and  apply  the  proceeds  to  the  payment  of  the  debt  due  to  tlu- 
bank,  and  the  discharge  of  other  indebtedne:>s.  About  the 
middle  of  September,  1881,  the  president  of  the  bank  visited 
Bridgeport  for  the  purpose  of  selling  the  note,  but  was  unable 
to  obtain  an  offer  for  it  which  he  felt  authorized  to  accept,  and 
upon  inquiries  made  while  in  Bridgeport,  he  became  satisfied 
that  not  more  than  $12,000  could  probably  be  realized  upon 
the  note,  either  by  its  sale  or  a  foreclosure  of  the  mortgage 
given  to  secure  it.  Soon  after  the  president's  return  from 
Bridgeport,  the  bank  took  judgment  against  the  manufactur- 
ing company  for  $12,292.72,  the  amount  for  which  the  note 
in  question  was  really  held  as  collateral  security.  At  the  time 
this  Liebrum  note  was  delivered  to  the  bank  it  held,  and  when 
this  last  named  judgment  was  rendered  in  its  favor  it  con- 
tinued to  hold,  the  individual  notes  of  the  appellee  Armstrong, 
and  of  Hazelrigg,  Wheeler,  and  possibly  others,  also  stock- 
holders in  the  company  for  the  aggregate  amount  of  about 
$6,000  as  collateral  security  for  the  same  indebtedness  which 
the  Liebrum  note  was  transferred  to  it  to  secure.  On  the  5th 
day  of  November,  1881,  a  receiver  was  appointed  for  the 
manufacturing  company,  who  took  charge  of  its  assets  and  of 
its  business. 

Wordin,  being  desirous  of  regaining  the  possession  and 
ownership  of  the  Liebrum  note,  paid  the  bank  the  sum  of 
$12,000,  and,  on  the  25th  day  of  November,  1881,  received 
from  it  an  assignment  of  its  judgment  against  the  maniifect- 
uring  company,  as  well  as  of  the  Liebrum  note  and  other 
notes,  held  as  collateral  security  for  the  payment  of  that  judg- 
ment. 

Afterwards  Wordin,  upon  a  compromise  with  the  makers, 
received  on  the  notes,  other  than  the  Liebrum  note,  assigned 
to  him  as*  above,  the  sura  of  $3,000,  and  from  the  receiver  of 
the  company,  as  a  dividend  due  upon  the  judgment  obtained 
by  the  bank,  the  further  sum  of  $3,750.  There  was  evidence 
tending  to  prove  that  the  Liebrum  note  was  of  the  probable 
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value  of  $12,000,  and,  estimating  its  value  at  that  sum,  Wordin 
realized  on  the  securities  he  obtained  from  the  bank  the  ag- 
gregate sum  of  318,750.  This  was  $6,457.28  in  excess  of  the 
amount  of  the  judgment  assigned  to  him  by  the  bank,  and, 
allowing  for  some  differences  in  accrued  interest,  was  doubt- 
less the  basis  of  the  court's  finding  in  the  proceedings  against 
the  appellant. 

Section  931,  R.  S.  1881,  provides  for  making  third  parties 
garnishee  defendants  in  attachment  proceedings,  and  for  the 
issuance  and  service  of  summons  upon  such  parties. 

Section  932,  next  following,  declares  that  "  From  the  day 
of  the  service  of  the  summons,  the  garnishee  shall  be  ac- 
countable to  the  plaintiff  in  the  action  for  the  amount  of 
money,  property,  or  credits  in  his  hands,  or  due  and  owing 
from  him  to  the  defendant." 

Waples  on  Attachment,  at  page  293,  says  of.  a  garnishee : 
**  If  he  really  owes  the  defendant  or  holds  his  property,  he 
jrhould  say  so  in  his  answer ;  and  he  is  then  bound  to  hold 
what  he  has  for  account  of  whom  it  may  concern.  He  can 
not  change  property,  convert  it  into  money,  or  play  the 
owner,  but  must  consider  himself  as  the  keeper,  just  as  though 
appointed  such  by  the  sheriff  or  the  marshal  in  the  case  of 
the  ordinary  seizure  of  personal  property."  On  page  295, 
it  is  further  said :  "  He  can  not  voluntarily  divest  himself 
and  deliver  the  property  to  the  defendant.  He  must  hold 
the  goods  from  the  owner,  from  a  purchaser,  from  every 
claimant.  Even  when  forcibly  divested,  he  will  be  pre- 
sumed responsible  for  the  forthcoming  of  the  property  when 
required ;  and  the  onus  will  be  upon  him  to  show  that  he  did 
his  full  duty  as  custodian."  That  author  recognizes  some 
exceptions  to  this  rule,  as  where  the  usages  of  business  or 
the  best  interests  of  the  parties  concerned  shall  so  require, 
property  may  be  converted  into  money  and  the  proceeds  held 
s^ubject  to  the  final  order  of  the  court  having  jurisdiction  of 
the  original  action,  but  the  general  rule  is  as  stated,  and  both 
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it  and  the  exceptions  are  in  harmony  with  the  provisions  of 
section  932  of  the  statute  herein  above  set  out. 

Drake  on  Attachments,  in  commenting  upon  the  general 
liability  of  a  garnishee  after  summons  has  been  served  upon 
him,  states  as  a  conclusion,  that  "  It  should  also  be  distin- 
guished from  the  case  of  a  liability  existing,  but  uncertain  as 
to  amount,  at  the  time  of  the  garnishment,  but  which  after- 
ward becomes,  as  to  the  amount,  certain.  There  the  garnish- 
ment will  attach,  and  the  extent  of  the  garnishee's  liability 
will  be  determined  by  the  subsequent  ascertainment  of  the 
amount  due.  Such  was  a  case  where  an  insurance  company 
was  summoned  as  garnishee,  in  respect  of  an  amount  due 
the  defendant  for  a  loss  of  property  insured  by  the  company* 
which  happened  before  but  was  not  adjusted  until  after  the 
garnishment;  and  the  company  was  held  liable."  See  sec- 
tion 66&;  see,  also,  Kneeland  Attachment,  410,  section  478, 
and  Simpson  v.  Potter,  18  Ind.  429;  Hite  v.  Fisher,  76  Ind. 
231.  Counsel  for  the  appellant,  conceding  that  their  client 
was  liable  for  the  conversion  of  all  the  securities  held  by*it 
in  excess  of  the  amount  necessary  to  discharge  its  judgment 
against  the  manufacturing  company,  nevertheless  argue  that 
it  can  not  be  fairly  inferred  from  the  facts,  as  we  have  given 
them,  that  these  securities  were  of  greater  value  than  the 
amount  of  the  judgment  at  the  time  they  were  transferred  to 
Wordin.  But  this  argument  impresses  us  as  not  fully  meet- 
ing the  case  which  the  facts  made  against  the  appellant.  By 
the  statute,  it  was  made  accountable  to  the  appellee  for  every- 
thing in  its  possession  in  which  Ocorr  had  an  interest,  whether 
reversionary  or  otherwise,  at  the  time  the  summons  was  ser^•ed 
upon  it.  The  facts  clearly  established  a  conversion  by  the 
appellant  of  all  the  collaterals  held  by  it,  and  this  threw 
upon  it  the  burden  of  accounting  to  the  appellee  and  of  show- 
ing that  it  had  properly  discharged  its  duty  as  custodian  of 
these  collaterals.  In  the  absence  of  such  a  showing,  we 
think  the  court  below  was  justified  in  assuming  that  the  notes, 
so  converted  by  the  appellant,  were  worth  what  Wordin  had 
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realized  upon  a  part  of  them,  and  was  presumably  able  to 
realize  upon  what  still  remained  in  his  hands. 

The  judgment  is  affirmed  with  costs. 

FUed  AprU  8, 1885. 


No.  11,986. 

Landon  et  al.  v.  White. 

AmGKMiENT  OP  EIkbob. — Clerical  Eiror, — Supreme  Court, — A  mere  clerical 
mistake  in  an  assignment  of  error,  such  as  the  use  of  one  word  for  an- 
other, will  not  preclude  the  Supreme  Court  from  considering  and  decid- 
ing the  precise  question  which  was  manifestly  intended  to  be  presented 
thereby. 

Pleading. —  Wrilten  IntirumenL — Copy, — Demurrer, — When  a  pleading  i» 
founded  on  a  written  instrument,  under  section  362,  R  8. 1881,  the  origi- 
nal instrument  or  a  copy  thereof  must  be  filed  with  such  pleading,  or  it 
will  be  held  bad  on  a  demurrer  thereto  for  the  want  of  sufficient  facts. 

Chattel  Mortgage. — Foreelomre.— Deficiency,—  Waiver, — PaymenU—SanUey 
that  a  mortgagee  of  chattels,  to  secure  a  pereonal  claim  against  the  mort- 
gagor for  any  balance  of  the  mortgage  debt  after  the  sale  of  the  mort- 
gaged chattels,  must  foreclose  his  mortgage  and  sell  such  chattels  under 
the  decree  of  court;  that,  by  selling  in  any  other  way,  he  will  waive  all 
claim  for  any  such  deficiency,  and  that  his  taking  and  retaining  posses- 
sion of  such  chattels,  without  foreclosure  of  his  mortgage  and  sale  under 
the  decree,  will  constitute  payment  of  the  mortgage  debt. 

Prom  the  Warren  Circuit  Court. 

/.  McCahe  and  E,  F.  3fcCabe,  for  appellants. 

C.  V,  McAdama,  for  appellee. 

HowK,  J. — ^This  was  a  suit  by  the  appellee,  as  the  payee, 
against  the  appellants,,  as  the  makers,  of  a  promissory  note. 
The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  verdict 
was  returned  for  the  appellee,  and  over  the  appellants'  motion 
for  a  new  trial  the  court  rendered  judgment  on  the  verdict. 

The  first  error  of  which  complaint  is  made  by  the  appel- 
lants in  this  court  is  assigned  as  follows :  "  That  the  Warren 
Circuit  Court  erred  in  sustaining  the  demurrer  to  the  first 
paragraph  of  appellee's  answer.*' 
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After  quoting  this  assignment  of  error,  the  appellee's  coun- 
sel says :  "  It  is  at  once  apparent  that  no  question  is  presented 
by  the  first  assignment  of  error,  as  the  sustaining  of  a  demur- 
rer to  a  pleading  filed  by  the  appellee  can  not  be  questioned 
by  the  appellant,  as  it  is  a  ruling  in  his  fevor."  It  would  be 
very  unfair,  however,  as  it  seems  to  us,  if  we  should  hold  that 
no  question  was  presented  by  the  first  assignment  of  error, 
upon  the  groimd  or  for  the  reason  suggested  by  appellee's 
counsel.  The  use  of  the  word  appellee,  instead  of  the  word 
appellant  in  the  first  assignment  of  error,  is  so  palpably  a  mere 
<5lerical  error  that  we  would  not  notice  it  if  appellee's  counsel 
had  not  insisted  that,  because  of  such  clerical  misprision,  no 
•question  was  presented  for  our  decision  by  the  first  alleged 
error.  Mere  clerical  mistakes,  such  as  the  use  of  one  word 
for  another,  where,  as  in  this  case,  we  can  not  possibly  be  mis- 
taken in  regard  to  which  one  of  two  words  was  intended  to 
be  used  in  an  assignment  of  error,  will  not  preclude  us,  in  any 
case,  from  considering  and  deciding  the  precise  question  which 
the  appellant  manifestly  intended  to  present  thereby.  So,  in 
the  case  in  hand,  the  mere  clerical  mistake  of  appellants' 
<50unsel,  in  writing  the  word  appellee^s  where  they  should  have 
written  the  word  appellants'  in  the  first  assignment  of  error, 
will  not,  and  certainly  ought  not,  to  prevent  us  from  consid- 
ering and  deciding  the  precise  question  which  was  intended 
to  be  presented  thereby,  namely,  Whether  or  not  the  trial 
court  erred  in  sustaining  the  demurrer  to  the  first  paragraph, 
of  the  appellants'  answer?  And,  if  such  ruling  was  errone- 
ous, whether  or  not  the  error  is  such  as  authorizes  or  requires 
the  reversal  of  the  judgment? 

In  the  first  paragraph  of  their  answer,  the  appellants  al- 
leged that  the  sole  consideration  of  the  note  in  suit  was  the 
sale  to  them  by  the  appellee  of  one  span  of  horses  for  the  price 
of  $200,  which  price  was  evidenced  by  such  note ;  that  at  the 
time  of  such  sale  the  appellants  executed  to  the  appellee,  as 
required  by  him,  a  chattel  mortgage  on  such  span  of  horses 
to  secure  the  payment  of  the  aforesaid  note ;  that  such  mort- 
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gage  was  duly  executed  and  acknowledged  on  the  day  of  the 
date  and  execution  of  such  note,  and  was  duly  recorded  in 
the  recorder's  oflSce  of  Warren  county,  wherein  the  mortga- 
gors then  resided,  within  less  than  ten  days  after  its  execu- 
tion ;  that  such  mortgage  provided,  among  other  things,  that 
the  mortgagors  should  retain  and  have  the  possession  of  the 
mortgaged  property  until  the  breach  of  any  of  the  conditions 
therein  named,  on  the  part  of  such  mortgagors,  and  that,  upon 
such  breach,  the  mortgagee  should  have  the  right  to  take  im- 
mediate possession  of  the  mortgaged  property  wherever  it 
<?ould  be  found,  unconditionally,  as  and  for  his  own  property, 
forever ;  that  one  of  the  conditions  named  in  such  mortgage 
was  that  the  mortgagors  should  promptly  pay  the  note  in  suit 
at  its  maturity,  and  on  their  failure  so  to  do  then  the  appel- 
lee, as  mortgagee,  should  have  the  right  to  take  immediate 
and  unconditional  possession  of  such  property,  wherever  it 
might  be  found,  as  his  own  absolutely,  forever ;  that  the  note 
was  not  paid  at  maturity,  and  the  appellee  as  the  mortgagee, 
acting  under  and  by  virtue  of  such  mortgage,  after  the  note 
became  due,  took  possession  of  the  mortgaged  property  and 
advertised  that  at  a  certain  time  and  place  such  property 
would  be  sold  at  constable's  sale,  but  such  advertisement  was 
not  signed  by  any  one  ;  that  afterwards,  and  on  the  day  named 
in  such  pretended  notice,  the  appellee  as  mortgagee  made  a 
pretended  public  sale  of  the  mortgaged  property  to  himself, 
being  both  the  seller  and  buyer,  and  had  ever  since  retained 
the  possession  of  such  property,  claiming  to  be  the  owner 
thereof  by  virtue  of  the  rights  conferred  on  him  by  such 
mortgage  and  pretended  sale ;  that  the  mortgage  contained 
no  stipulation  empowering  the  appellee  as  mortgagee  to  sell 
the  mortgaged  property ;  and  that  the  debt,  evidenced  by  the 
note  in  suit,  was  fully  discharged  and  satisfied  by  the  afore- 
said taking  and  retaining  possession  of  such  mortgaged  prop- 
erty- by  the  appellee  as  mortgagee.     Wherefore,  etc. 

This  paragraph  of  answer  manifestly  proceeds  upon  the 
theory  that  a  mortgagee  of  chattels,  in  order  to  secure  a  per- 


252  SUPREME  COURT  OF  INDIANA, 

Landon  et  oL  v.  White. 

sonal  claim  against  the  mortgagor  for  any  part  of  the  mort- 
gage debt  which  may  remain  unsatisfied  after  the  sale  of  the 
mortgaged  chattels,  must  foreclose  his  mortgage  in  equity 
and  sell  such  chattels  under  the  decree  of  the  court;  that,  by 
selling  in  any  other  way,  he  waives  all  claim  for  any  defi- 
ciency, and  that  the  mortgagee's  taking  and  retaining  posses- 
sion of  the  mortgaged  chattels,  without  foreclosure  of  his 
mortgage  and  sale  under  the  decree,  will  constitute  payment 
of  the  mortgage  debt.  Such  would  seem  to  be  law  applica- 
ble to  such  a  mortgage  as  the  one  in  the  first  paragraph  of  ap- 
pellants* answer.  Jones  Chat.  Mort.,  sections  711  and  773, 
and  cases  cited  in  foot-notes.  We  do  not  find  it  necessary, 
however,  in  this  case  to  make  any  decision  touching  the  merits 
of  the  defence  attempted  to  be  stated  by  the  appellants  in  the 
first  paragraph  of  their  answer.  It  is  very  clear,  we  think^ 
that  this  paragraph  of  answer  is  founded  upon  the  chattel 
mortgage  described  therein.  Under  section  362,  R.  S.  1881,. 
it  was  necessary  to  the  sufliciency  of  the  first  paragraph  of 
answer,  that  the  original  chattel  mortgage,  or  a  copy  thereof 
should  be  filed  with  such  paragraph,  or  that  a  sufficient  excuse 
should  be  alleged  therein  for  the  failure  to  file  therewith  such 
original  written  instrument,  or  a  copy  thereof.  In  this  case,  the 
appellants  did  n6t  file  either  the  original  chattel  mortgage,  or 
a  copy  thereof,  with  the  first  paragraph  of  their  answer,  nor 
did  they  allege  therein  any  excuse  whatever  for  their  failure 
to  file  such  original  instrument,  or  a  copy  thereof,  with  such 
pleading.  We  are  of  opinion,  therefore,  that  the  first  para- 
graph of  answer  was  clearly  insufficient  under  the  code,  and 
that  the  demurrer  thereto  was  correctly  sustained.  This  con- 
clusion is  fully  supported  by  many  decisions  of  this  court. 
Brovm  v.  State,  ex  reL,  44  Ind.  222 ;  Sinker,  Davis  &  Co.  v. 
Fletcher,  61  Ind.  276;  Anderson  School  Tp.  v.  Thompson,  92 
Ind.  556. 

The  only  other  error,  of  which  the  appellants  complain  in 
argument,  is  the  overruling  of  their  demurrer  to  the  second 
paragraph  of  appellee's  reply  to  the  second  paragraph  of 
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their  answer.  Substantially  the  same  facts  are  stated  in  the 
second  paragraph  of  answer  as  were  alleged  in  the  first  par- 
agraph, the  substance  of  which  we  have  heretofore  given  in 
this  opinion.  The  same  defect  exists  in  the  second  paragraph 
of  answer,  which  we  have  already  held  to  be  fatal  to  the  suf- 
ficiency of  the  first  paragraph.  The  second  paragraph,  like 
the  first,  was  founded  upon  the  chattel  mortgage  described 
therein,  and  neither  the  original  mortgage  nor  a  copy  thereof 
was  filed  with  such  second  paragraph,  nor  did  the  appellants 
allege  therein  any  excuse  for  their  failure  to  file  the  original 
or  a  copy  witli  such  pleading.  For  this  cause,  the  second 
paragraph  of  answer  was  bad,  and  therefore  it  is  immaterial 
whether  the  court  erred  or  not,  in  overruling  the  demurrer 
to  the  second  reply.  Because,  even  a  bad  reply  is  good 
enough  for  a  bad  answer,    ^tna  Ins.  Co.  v.  Baker,  71  Ind.  102, 

The  judgment  is  afiirmed  with  costs. 

Filed  April  1, 1885. 


No.  12,004. 

Bremmerman  et  al.  v.  Jennings  et  al. 

Fbaudulext  Conveyance. — Anawer. — Deed. — Delivery. — An  answer  to  a 
complaint  to  set  aside  a  convejance  alleged  to  be  fraudulent  as  to  cred- 
itors, alleging  that  the  deed  was  drawn  up  in  the  name  of  the  debtor  as 
grantee ;  that  it  was  never  delivered  ;  that  the  grantor  intended  to  make 
a  gift  of  the  land  to  his  daughter,  the  wife  of  the  debtor,  and  that  at  his 
daughter's  solicitation  he  made  another  deed  conveying  the  land  to  her, 
is  good. 

Same. — Huthand  and  Wife. — A  husband  has  a  right  as  against  creditors 
to  join  in  a  conveyance  to  a  trustee  for  his  wife,  in  order  to  correct  a 
mistake  and  clear  up  her  title. 

Pbacticb.— jRc/creTice  to  Master  Commimoner. —  Exeeptiom  to  Report. — It  is 
not  error  to  permit  a  party  to  file  additional  exceptions  to  the  report  of 
a  master  commissioner  after  it  is  returned  into  court. 

Same. —  Finding  of  Master  Commissioner. —  Effect  of. — The  finding  of  the 
master  commissioner  does  not  conclude  the  court  in  cases  where  the 
evidence  is  properly  reported.  In  such  cases  the  court  may  disregard 
the  master's  finding  and  act  upon  the  evidence  reported  by  the  master. 
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Deed. — Delivery. — Acceptance. — Recording. — It  is  essential  to  the  valid  de- 
livery of  a  deed  that  it  should  be  accepted  by  the  grantee,  and  if  the 
deed  is  beneficial  to  the  grantee  and  is  recorded,  an  acceptance  will  be 
presumed,  but  this  presumption  may  be  rebutted. 

Pleading. — PrcLciiee. — A  plaintiff  must  recover  upon  the  theory  of  the 
case  on  which  his  complaint  proceeds  or  he  can  not  recover  at  all. 

Evidence. — Admimons  of  Husba/nd. — The  declarations  of  ^a  husband  that 
he  is  the  owner  of  land  claimed  by  his  wife  are  admissible  upon  the 

'     question  of  his  credibility  as  a  witness,  but  they  do  not  bin^  the  wife. 

From  the  Tipton  Circuit  Court. 

8.  J.  Pedky  W.  L.  Taylor,  O.  Shirts  and  W.  R.  Fertig,  for 
appellants. 

J.  Stafford  and  T.  E,  Boyd,  for  appellees. 

Elliott,  J. — The  appellants'  complaint  alleges  that  the 
appellee  Joseph  L.  Jennings  was  the  owner  of  real  estate, 
of  which  a  description  is  given,  on  the  29th  day  of  April, 
1876,  and  on  that  day  became  indebted  to  John  HoUoway  in 
the  sum  of  four  hundred  dollars ;  that  before  the  debt  became 
due  the  notes  evidencing  the  debt  were  assigned  to  the  plain- 
tiflFs;  that  on  the  8th  day  of  May,  1876,  Joseph  L.  Jennings 
and  his  wife  Elizabeth  J.  Jennings  conveyed  the  land  to 
Benjamin  Sturdevant,  and  he  on  the  same  day  conveyed  it  to 
Elizabeth  J.  Jennings  without  any  consideration,  and  that 
both  of  the  conveyances  were  executed  and  accepted  for  the 
purpose  of  defrauding  the  creditors  of  Joseph  L.  Jennings. 
It  is  also  alleged  that  judgment  was  obtained  upSon  the  notes, 
and  that  the  debtor  had  not  at  the  time  conveyances  were 
made,  nor  at  the  time  the  action  was  instituted,  sufficient 
proj»erty  subject  to  execution  to  pay  his  debts. 

The  second  paragraph  of  the  joint  answer  of  the  appellees 
alleges  that  Elizabeth  J.  Jennings  is  the  daughter  of  Benja- 
min Sturdevant ;  that  the  latter,  being  desirous  of  conveying 
to  her,  in  consideration  of  love  and  aflfection,  the  land,  signed 
a  deed  purporting  to  convey  the  land  to  her  husband,  Joseph 
L.  Jennings,  on  the  1st  day  of  January,  1868,  and  caused  the 
same  to  be  recorded ;  that  soon  after  the  signing  and  record- 
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ing  of  the  deed,  and  before  it  was  delivered,  the  grantor 
learned  that  his  daughter  desired  to  hold  the  title  to  the  land 
herself,  and  "hence,"  as  the  answer  states,  "  the  deed  was  never 
delivered  to  Joseph  L.  Jennings,  but  remained'^  in  the  grantor^s 
possession;  that  in  1866  the  grantor  had  actually  given  the 
land  to  his  daughter,  and  she  had  entered  into  possession  of 
it.  The  answer  also  alleges  that  the  deed  to  the  husband  was 
made  without  the  consent  of  the  wife,  and  the  conveyance 
was  finally  executed  to  her  for  the  sole  purpose  of  vesting  her 
with  title,  and  not  for  the  purpose  of  defrauding  the  creditors 
of  her  husband. 

The  answer  is  good.  It  is  sufficient  to  state  one  reason  for 
this  conclusion,  although  there  are  others,  and  that  reason  is 
this :  It  fully  appears  that  the  deed  made  in  1868  was  never 
delivered  to  Joseph  L.  Jennings,  and  he  was,  therefore,  never 
the  owner  of  the  land,  and  if  not  the  owner  it  was  not  sub- 
ject to  seizure  for  the  payment  of  his  debts,  nor  could  he  have 
made  a  fraudulent  conveyance  of  it,  nor  was  it  fraudulent  for 
him  to  join  in  a  deed  merely  clearing  up  his  wife's  title  and 
giving  her  a  clear  title  of  record  to  what  was  already  hers. 

The  issue  joined  between  the  parties  was  referred  to  a  master 
commissioner,  and  he  reported  a  finding  favorable  to  the  ap- 
pellants. Exceptions  to  the  finding  were  filed  before  the 
master,  and  when  the  report  came  into  court  the  appellees 
were  allowed  to  file  additional  exceptions.  There  was  no 
error  in  permitting  these  additional  exceptions  to  be  filed. 
The  reference  to  the  master  did  not  abridge  the  power  of  the 
court  to  take  such  steps  as  should  secure  a  just  result,  and  it 
was  entirely  proper  to  permit  the  filing  of  such  exceptions  a& 
enabled  the  parties  to  present  the  merits  of  the  controversy 
for  review. 

Counsel  for  appellants  are  in  error  in  assuming  that  the 
finding  of  the  master  concluded  the  court.  The  ultimate  de- 
cision of  all  questions  of  fact,  as  well  as  of  law,  must  be  made 
by  the  court  in  chancery  cases.  The  court,  to  be  sure,  may 
adopt  the  finding  of  the  master,  but  is  not  bound  to  do  so* 
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Where,  as  here,  the  evidence  is  properly  reported,  and  the 
correctness  of  the  master's  finding  is  challenged  by  proper 
exceptions,  the  court  must  review  the  evidence,  and  if  the 
finding  is  erroneous  disregard  it,  and  pronounce  the  proper 
decision.  The  report  of  the  master  is  in  its  nature  advisory, 
and  may  be  used  to  assist  the  court,  but  not  to  conclude  it. 
In  the  trial  court,  the  presumption  should  be  that  the  finding 
of  the  master  is  correct,  but  if  the  trial  court  adjudges  it 
erroneous  the  presumption  goes  down.  McKinney  v.  PiercCy 
5  Ind.  422. 

The  act  of  Sturdevant  in  placing  the  deed  to  Joseph  L. 
Jennings  on  record  worked  no  estoppel  in  favor  of  the  ap- 
pellants. That  act  did,  it  is  true,  make  ajyrimafacie  case  in 
their  favor  upon  the  question  of  delivery,  but  it  did  no  more, 
and  this  prima  facie  case  was  explained  by  the  evidence.  It 
is  essential  to  the  delivery  of  a  deed  that  there  should  be  an 
acceptance  by  the  grantee ;  a  delivery  does,  indeed,  import  an 
acceptance,  and  the  evidence  here  shows  no  acceptance.  It 
can  not  be  presumed  that  Joseph  L.  Jennings  accepted  the 
deed,  and  thus  divested  the  prior  rights  of  his  wife,  and  we 
know  of  no  rule  that  will  permit  his  creditors  to  insist  that 
he  shall  treat  the  delivery  as  valid,  to  her  prejudice  and  their 
gain. 

The  conveyance  by  the  husband  to  the  wife  through  the 
medium  of  her  father  to  clear  up  her  title  was  not  a  recogni- 
tion by  the  former  of  the  validity  of  the  deed  to  him.  If  the 
wife  entered  into  possession  under  a  gift  from  her  father,  al- 
though the  gift  was  by  parol,  she  had  such  a  prior  right  to 
the  land  as  justified  the  husband  in  securing  to  her  a  perfect 
title  by  removing  the  appearance  of  title  created  by  the  deed 
executed  to  him  by  the  father  of  his  wife.  The  husband's 
creditors  have  no  such  rights  as  will  force  the  defeat  of  the 
father's  purpose  to  make  his  daughter  a  gift  and  take  from 
her  the  fruits  of  her  father's  bounty. 

The  complaint  does  not  proceed  on  the  theory  that  Mrs. 
Jennings  suffered  her  husband  to  be  held  out  to  the  world  as 


NOVEMBER  TERM,  1884.  257 

Bremmerman  etaLv,  Jennings  ei  oU. 

the  owner  of  the  property,  and  that  credit  was  given  him  on 
the  faith  that  he  was  such  owner.  The  theory  of  the  plead- 
ing is  that  the  husband  was  the  owner  of  the  land  and  con- 
veyed it  to  his  wife  for  the  purpose  of  defrauding  his  creditors. 
It  is  well  settled  that  a  complaint  is  to  be  judged  from  its 
general  scope  and  tenor,  and  that  it  must  proceed  on  a  definite 
theory,  and  be  suflBcient  on  that  theory,  or  it  will  not  be  good 
at  all.  Western  Unim  Td.  Oo.  v.  Reed,  96  Ind.  195,  see  p.  198 ; 
CoUrell  V.  JQwa  L.  Ins,  Co.,  97  Ind.  311 ;  Gty  of  Logansport 
V.  Uhly  99  Ind.  531.  A  plaintiflF  can  succeed  upon  the  case 
made  by  his  complaint,  and  not  upon  a  different  one ;  his  ev- 
idence must  prove  the  substance  of  the  issue  tendered  by  his 
pleading,  or  he  will  fail,  no  matter  what  else  he  may  prove. 
Hannon  v.  Hilliard,  post,  p.  310. 

The  statement  of  Joseph  L.  Jennings  that  he  was  the  owner 
of  the  land  could  not  impair  the  rights  of  the  wife.  Such 
statements  went  to  the  question  of  his  credibility  as  a  witness, 
but  they  did  not  preclude  his  wife  from  asserting  her  owner- 
ship of  the  land.  There  was  no  issue  made  that  she  had  lost 
her  rights  by  estoppel ;  the  only  issue  was  whether  she  par- 
ticipated in  a  fraudulent  conveyance,  executed  for  the  purpose 
of  defeating  the  creditors  of  her  husband. 

There  is  certainly  no  evidence  of  any  fraudulent  act  on  her 
part,  nor  of  any  guilty  knowledge  of  a  fraudulent  intent  on 
the  part  of  any  one  else,  so  that  the  question  was  narrowed  to 
this,  Was  she  a  mere  volunteer?  In  our  opinion  the  evidence 
shows  that  she  was  not  a  volunteer,  but  that  she  had,  if  not 
a  legal  estate  in  the  land,  at  least  an  equitable  one,  which  her 
husband  had  a  right  to  join  in  protecting. 

Our  conclusion  is  that  there  is  evidence  fairly  sustaining 
the  finding  of  the  trial  court,  and  that,  under  long  settled 
rules,  we  can  not  disturb  it. 

Judgment  affirmed. 

Filed  March  31,  1885. 

Vol.  101.— 17 
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No.  11,533. 

lOl    858 

{?2  14?  Catterlin  et  al.  v.  Armstrong. 

m  143  j 

Mortgage. — Indemnity,  —  Foreclosure. — Breach  of  Condition. — Pleading. —  j 

ComplainL — A  complaint  to  foreclose  a  mortgage  to  indemnify  a  snretj, 
containing  an  agreement  to  pay  the  debt  and  to  keep  the  surety  un- 
harmed as  such,  which  assigns  for  breach  a  failure  to  so  pay  and  save 
the  plaintiff  unharmed,  and  averring  that  the  plaintiff  was  compelled 
to  and  did  pay,  is  good  without  alleging  a  failure  to  repay  the  plaintiff. 

Same. — Foreclosure. — Ownership  (^Mortgaged  Pi'^opei-ty. — Parties. — Bankruptcy. 
— Answer  in  Bar. — An  answer  in  bar  to  a  complaint  to  foreclose  a  mort- 
gage, that  some  of  the  lands  were  not  owned  by  the  defendant,  but  were 
and  are  the  property  of  M.  who  is  not  a  defendant,  is  bad  on  demurrer ; 
so,  also,  an  answer  that  the  mortgagor  had  been  adjudged  a  bankrupt 
and  discharged  after  the  cause  of  action  accrued. 

Same. — Statute  of  Limitations. — A  suit  to  foreclose  a  mortgage  is  not  barred 
by  the  statute  of  limitations  until  the  lapse  of  twenty  years. 

Same. — Junior  Mortgagee. — Improvements. — Where  a  senior  mortgage  has 
been  foreclosed  without  making  the  junior  mortgagee  a  party,  and  the 
land  sold  under  the  decree,  the  junior  mortgagee  whose  mortgage  was  , 

recorded  is  not  bound  to  redeem,  or  offer  to  do  so,  but  may  sue  the  pur*  ! 

chaser  to  foreclose,  and  in  such  case  the  purchaser  can  not  claim  for    • 
improvements  or  taxes  paid. 

Same. — Marshalling  Securities. — In  such  case,  if  the  rights  of  the  defend- 
ant would  require  that  the  securities  be  marshalled,  the  complaint  be- 
ing silent  as  to  any  facts  requiring  it,  the  defendant  should  by  counter- 
claim allege  such  facts  and  pray  relief. 

Practice. — Motion  by  Defendant  to  Compel  Plaintiff  to  Enlarge  Prayer  for  Re- 
lief.— A  motion  by  a  sole  defendant,  after  issues  are  formed,  to  compel 
the  plaintiff  to  enlarge  his  prayer  for  relief,  comes  too  late,  and  is  un- 
warranted at  any  time. 

From  the  Clinton  Circuit  Court. 

/.  K  Sims,  T.  A.  Hendricks,  C.  Baker,  0.  B.  Hord,  A.  W. 
Hendricks,  A.  Baker  and  E.  Daniels,  for  appellants. 

/.  V.  Kent,  W.  R.  Moore  and  J,  W.  Merritt,  for  appellee. 

Mitchell,  J. — This  cause  is  here  on  appeal  the  second 
time  in  substantially  the  same  form.  Catterlin  v.  Armstrong, 
79  Ind.  514.  The  questions  made  before,  except  as  to  the 
statute  of  limitations,  are  not  now  in  the  record,  or  are  not 
again  presented.   It  is  a  proceeding  to  foreclose  an  indemnity 
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mortgage  executed  by  John  W.  Blake  on  certain  lands  therein 
described  to  Armstrong.  The  appellee  had  become  bound  as 
surety  for  Blake  on  certain  notes  described  in  the  mortgage, 
which  contained  in  it  a  stipulation  that  "  said  Blake  expressly 
agrees  to  pay  all  of  the  above  described  notes  without  any 
relief  whatever  ftom  valuation  and  appraisement  laws,  and  to 
keep  the  said  Isaac  D.  Armstrong  unharmed  as  his  security." 

The  breach  charged  is  that  "  said  John  W.  Blake  did  not 
pay  the  sums  of  money  in  said  mortgage  stated  and  save  said 
plaintiff  unharmed,  but  that  on  the  contrary  said  plaintiff  was 
compelled  to  and  did  pay  all  of  said  sums  in  full.'' 

After  the  execution  of  the  Armstrong  mortgage,  Catterlin 
became  the  owner  of  Blake's  interest  in  the  part  of  the  land 
here  involved,  by  purchase  under  a  decree  of  foreclosure  of 
a  prior  mortgage  given  by  Blake  to  one  Kerr ;  Armstrong 
was  not  made  a  party  to  the  proceedings  in  the  Kerr  fore- 
closure. The  complaint  is  needlessly  encumbered  with  a  re- 
cital at  large  of  the  proceedings  to  foreclose  the  Kerr  mort- 
gBS^.  All  that  was  material  in  that  connection  was  to  have 
averred  that  Catterlin  had  become,  or  claimed  to  be,  the  owner 
of  Blake's  interest  in  the  mortgaged  premises,  and  that  he 
was  in  possession.  How  he  derived  his  title  was  immaterial. 
If  there  was  any  claim  that  Armstrong's  interest  in  the  land 
had  been  barred  by  the  Kerr  foreclosure,  that  was  matter  fot* 
Catterlin  to  have  brought  forward  by  answer,  and  need  not 
have  been  anticipated  in  the  complaint.  All  that  is  said  in 
the  complaint,  upon  the  theory  which  it  counts,  respecting  the 
Kerr  mortgage,  and  its  foreclosure  and  the  sale  under  it,  is 
of  no  further  coi^quence  than  to  show  that  Catterlin  was  at 
the  time  of  the  conmiencement  of  this  proceeding  the  owner 
of  the  fee  in  the  land,  and  that  he  was  in  possession. 

It  is  now  urged  that  the  court  below  erred  in  overruling  a 
demurrer  to  the  complaint,  and  the  point  is  made  that  it  con- 
tains no  averment,  either  directly  or  inferentially,  that  the 
money  which  the  appellee  paid  as  the  surety  of  Blake  had 
not  been  repaid  to  him. 
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It  has  been  frequently  held  that  good  pleading  requires  that 
in  all  actions  for  breaches  of  contract  for  the  payment  of 
money,  the  complaint  should  either  aver  a  non-payment  of 
the  money  demanded,  or  facts  from  which  its  non-payment 
can  be  fairly  inferred.  Wheeler  and  Wilson  iPf^g  Co,  v.  Wor- 
rail,  80  Ind.  297 ;  Higerty.  Trustees,  etc.,  53  Ind.  326 ;  Michael 
V.  Thomas,  27  Ind.  501 ;  Kent  v.  Cantrall,  44  Ind.  452. 

It  will  be  observed,  however,  that  the  mortgage  sought  to 
be  foreclosed  in  this  record  is  one  of  indemnity,  in  which 
there  was  written  a  direct  stipulation  to  pay  the  several  notes 
on  which  the  appellee  was  bound  as  surety,  and  it  has  been 
held  that  a  failure  on  the  part  of  the  mortgagor  to  pay  the 
debt  according  to  the  engagement  in  the  bond  or  mortgage 
constitutes  such  a  breach  as  entitles  the  mortgagee  to  fore- 
close his  mortgage  at  once,  even  without  paying  the  debt  him- 
self. Gunel  V.  Cue,  72  Ind.  34 ;  Stro7ig  v.  Taylor  School  Tp., 
79  Ind.  208  j  Bodkin  v.  Merit,  86  Ind.  560. 

In  all  actions  to  recover  money  due  on  promissory  notes,  or 
for  the  breach  of  contracts  by  the  terms  of  which  money  is  to 
be  paid  to  the  obligee  in  the  contract,  the  failure  to  pay  the 
money  to  the  plaintiff  constitutes  the  breach  which  gives  the 
right  of  action,  and  in  all  such  cases  it  must  be  averred  that 
the  money  is  due  and  remains  unpaid ;  but  where  a  bond  or 
mortgage  contains  a  stipulation  that  the  obligor  or  mortgagor 
will  pay  a  sum  of  money  to  a  third  person,  and  save  the  obligee 
or  mortgagee  harmless,  the  failure  to  pay  according  to  the 
stipulation  constitutes  the  breach,  and  makes  the  right  of  ac- 
tion immediately  complete.  In  such  cases,  where  the  stipu- 
lation to  do  the  thing,  the  failure,  and  that  the  plaintiff  has 
thereby  sustained  damage,  are  averred,  the  cause  of  action  is 
suflBciently  stated. 

If  no  damage  has  been  sustained,  and  none  is  probable,  or 
if  having  been  sustained  it  has  been  paid,  these  are  proper 
matters  to  be  averred  and  shown  in  defence.  There  was  no 
error  in  overruling  the  demurrer  to  the  complaint. 

The  mortgage,  a  copy  of  which  is  embodied  in  the  com- 
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plaint,  embraces  a  description  of  other  parcels  of  land  in  ad- 
dition to  that  owned  by  the  appellant.  The  prayer  of  the 
bill  only  asked  a  foreclosure  against  the  appellant's  land. 
After  the  issues  were  fully  completed,  the  appellant  filed  his 
written  motion  in  which  the  court  is  asked  to  "  order  the 
plaintiff  to  embody  in  his  complaint  a  description  of  and 
prayer  for  foreclosure  of  the  mortgage  mentioned  in  his  com- 
plaint, against  all  the  other  lands  mentioned  and  described 
in  said  mortgage."  This  motion  was  overruled  by  the  court, 
and  this  ruling,  it  is  argued,  was  error. 

The  court  having  properly  held  the  complaint  sufficient, 
and  the  case  having  been  put  at  issue,  it  is  not  perceived  how 
the  motion  could  have  been  sustained.  It  is  not  apparent 
how  the  court  could  then  have  ordered  the  appellee  to  insert 
something  more  in  his  complaint,  or  in  the  prayer  for  relief, 
nor  do  we  discover  how  the  refusal  to  make  the  order  op- 
erated to  the  injury  of  the  appellant.  Under  this  assign- 
ment the  doctrine  of  marshalling  securities  is  adverted  to 
somewhat,  and  it  is  said  in  argument,  too,  "  that  if  a  joint 
.  personal  surety  is  sued  without  the  joinder  of  his  co-sureties, 
and  this  appears  from  the  face  of  the  complaint,  he  may  de- 
mur;" and  further,  that  ^^the  general  proposition  is  familiar 
that  the  release  of  one  of  several  joint  debtors  is  a  release  of 
all  the  others,"  and  the  proposition  is  sustained  by  authority 
that  a  party  has  no  right  to  split  up  his  cause  of  action,  etc. 
Conceding  all  this,  we  are  yet  unable  to  discover  how  it  tends 
to  show  that  the  appellant's  motion  should  have  been  sus- 
tained. The  real  estate  covered  by  the  mortgage  was  all 
described  in  the  mortgage,  which  was  copied  into  the  body 
of  the  complaint,  and  it  was  in  no  aspect  of  the  case  neces- 
sary or  proper  to  describe  it  further.  If  any  of  it  had  been 
released  from  the  mortgage  to  the  detriment  of  the  appel- 
lant, or  if  for  any  reason  other  tracts  were  or  should  have 
been  made  equally  or  primarily  liable,  with  or  before  that 
owned  by  appellant,  or  if,  in  order  to  a  complete  determina- 
tion of  the  equities  of  the  whole  case,  other  parties  were  for 
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any  reason v  necessary,  all  these  were  matters  proper  to  be 
brought  before  the  court  by  the  appellant  in  some  appropri- 
ate pleading,  and,  being  in  a  court  of  equity,  the  decree  would 
doubtless  have  been  moulded  according  to  the  equitable 
rights  of  the  parties  quite  regardless  of  the  form  of  the 
prayer  in  the  appellee^s  bill. 

The  court  below  sustained  demurrers  to  the  fifth,  sixth 
and  eighth  paragraphs  of  the  appellant's  answer,  and  this 
ruling  is  assigned  for  error. 

The  fifth  paragraph  of  answer  set  up,  that  part  of  the  land 
against  which  foreclosure  of  the  mortgage  was  asked  was  not 
at  the  commencement  of  the  suit  owned  by  the  defendant  be- 
low, but  that  the  same  "  was  then  and  still  is  the  sole  prop- 
erty of  one  Mary  M.  Given,  who  was  not  a  party  to  the 
suit." 

As  no  ground  was  alleged  why  she  should  have  been  made 
a  party,  nor  was  it  asked  that  she  should  be  made  a  party,  it 
is  not  perceived  how  the  sustaining  of  the  demurrer  injured 
the  appellant. 

The  sixth  paragraph  of  answer  alleges  that  after  the  appel- 
lee's cause  of  action  accrued  on  the  mortgage,  the  mort- 
gagor Blake  filed  his  petition  asking  to  be  adjudged  a  bank- 
rupt, and  that  although  the  appellee  was  duly  notified  of  such 
proceedings,  he  failed  to  file  and  prove  his  claim  against  him, 
and  failed  to  receive  any  part  of  the  estate  of  Blake,  and  that 
he  was  duly  adjudged  and  discharged  as  a  bankrupt. 

This  answer  was  bad  for  two  reasons:  1.  It  did  not  appear 
that  the  bankrupt  had  any  estate  for  distribution ;  and,  2. 
The  discharge  of  Blake  as  a  bankrupt  in  no  manner  affected 
the  lien  of  the  appellee's  mortgage,  which  was  taken  before 
the  adjudication  was  had.  Truiii  v.  Truitt,  38  Ind.  16;  Hag- 
gerty  v.  Byrne,  75  Ind.  499. 

The  eighth  paragraph  of  answer  set  up  the  fifteen  years' 
statute  of  limitations. 

This  statute  did  not  apply.  The  mortgage  lien  would  not 
be  barred  until  twenty  years  had  elapsed  aftier  the  cause  of 
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action  accrued.  Catterlin  v.  Armstrong,  supra.  There  was 
no  error  in  the  ruling  of  the  court  on  the  answers. 

We  have  examined  the  points  made  by  counsel  as  to  the 
admissibility  of  certain  evidence  admitted  on  behalf  of  ap- 
pellee and  as  to  the  amount  of  the  recovery  allowed  by  the 
court  belew.  We  think  the  testimony  was  admissible,  and 
that  there  is  evidence  sustaining  the  finding  of  the  court. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  17, 1885. 

On  Petition  for  a  Rehearing. 

Mitchell,  C.  J. — Since  the  principal  opinion  was  filed, 
and  in  support  of  the  petition  before  us,  learned  counsel  pre- 
sent an  argument,  in  which  great  research  and  ability  are 
manifest,  and  which  is  devoted  to  the  discussion  of  questions 
neither  argued  nor,  with  but  one  exception,  suggested  before. 

The  questions  presented,  so  as  to  fall  within  the  rule  re- 
quiring decision^  were  all  considered  and  decided  in  the  opinion 
filed.  The  ruling  of  the  trial  court  in  sustaining  the  demur- 
rer to  the  second  paragraph  of  the  appellant's  cross-bill  was 
merely  suggested  in  the  brief  filed  in  the  first  instance.  The 
court  below  followed  the  ruling  in  Oatterlin  v.  Armstrong,  79 
Ind.  514,  525,  in  which  the  learned  commissioner  who  pro- 
nounced the  judgment  of  the  court  had  explicitly  determined 
the  question  arising  thereon,  and  as  no  suggestion  of  disap- 
proval of  that  case  was  made  in  the  brief,  we  were,  as  counsel 
seemed  to  be,  content  to  consider  the  point  at  rest. 

It  is  now  said  that  if  the  decision  rendered  in  this  case 
stands,  it  is  impossible  not  to  see  that  the  appellant  must  suf- 
fer hardship  and  injustice,  and  we  are  pressed  with  an  earnest 
and  able  argument  to  consider  reasons  adduced  and  authori- 
ties now  cited  for  the  first  time  to  prevent  the  alleged  injustice 
which  it  is  claimed  will  result  from  the  decision  as  it  now 
statids. 

The  complaint  in  this  case  shows  thet  a  mortgage  was  ex- 
ecuted by  Blake  to  secure  a  debt  owing  to  Kerr.   This  mort- 
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gage  was  dated  September  23d^  1851.  Blake  also  delivered 
an  indemnity  mortgage  to  Armstrong  on  the  same  and  other 
lands  on  the  17th  day  of  August,  1859.  This  mortgage,  it  is 
agreed,  was  duly  recorded.  A  decree  of  foreclosure  was  ren- 
dered on  the  Kerr  mortgage  June  28th,  1860,  and  under  this 
decree  a  sale  was  made  to  Catterlin  August  11th,  1860.  Arm- 
strong was  not  made  a  party  to  the  Kerr  foreclosure.  Catter- 
lin received  a  sheriflF^s  deed  and  went  into  possession  at  onoe^ 
and  made  improvements. 

It  is  now  contended  that  a  junior  mortgagee,  who  has  not 
been  made  a  party  to  the  proceeding,  can  not  foreclose  his 
mortgage  against  a  purchaser  in  possession  under  a  sale  made 
in  pursuance  of  a  decree  given  on  a  senior  mortgage,  without 
first  redeeming  or  offering  to  redeem  from  such  sale,  and  it 
is  insisted  that  because  the  bill  asking  a  foreclosure  in  this 
case  does  not  allege  a  redemption  or  offer  to  redeem,  it  was 
in  consequence  insufficient  on  demurrer. 

In  this  connection  the  cases  of  Cain  v.  Ilanna,  63  Ind.  408, 
and  Catterlin  v.  Armstrong,  supra,  so  far  as  they  announce  a 
contrary  rule,  are  subjected  to  animadversion  as  infringing 
well  settled  principles. 

It  is  also  contended  that  a  purchaser  in  possession  under  a 
senior  mortgage,  who  has  made  valuable  improvements  on 
the  land,  is,  as  against  a  junior  mortgagee,  whose  mortgage 
was  duly  recorded,  but  of  which  such  purchaser  had  no  actual 
notice,  entitled  to  be  reimbursed  for  his  improvements. 

That  the  rights  of  a  junior  mortgagee,  who  was  not  made 
a  party,  are  in  no  manner  affected  by  the  foreclosure  of  and 
sale  on  a  senior  mortgage,  has  been  so  often  determined  that 
this  much  may  now  be  accepted  as  settled.  As  respects  him 
there  has  been  no  foreclosure,  and  he  stands  in  relation  to 
that  suit  and  the  sale  under  it  as  though  they  liad  never  oc- 
curred. The  purchaser  at  such  sale  has  accomplished  nothing 
more  than  to  acquire  and  combine  the  rights  and  interests  of 
the  mortgagor  and  senior  mortgagee.  Thenceforth  he  stands 
to  all  intents  and  purposes  in  the  shoes  of  both.     He  has  ac* 
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quired  and  could  acquire  no  right  as  against  the  junior  en- 
cumbrancer which  before  was  not  possessed  by  those  in  whose 
place  he  stands.  By  his  deed  he  acquired  the  legal  title  and 
right  of  redemption  of  the  mortgagor.  Superadded  to  these, 
equity  maintains  the  senior  mortgage  on  foot  for  his  benefit. 
But  neither  the  rights  nor  remedies  of  the  junior  mortgagee 
have  been  meanwhile  affected  or  disturbed  in  the  least  de- 
gree. Whatever  may  have  transpired  to  which  he  was  not 
a  party  has  deprived  him  of  nothing,  either  in  respect  of 
right  or  remedy,  which  he  possessed  before.  These  conclu- 
sions are,  we  think,  sound  in  principle  and  fully  sustained  by 
authority.  Holmes  v.  Bybee,  34  Ind.  262 ;  Murdoch  v.  Fordy 
17  Ind.  52 ;  Hosford  v.  JohnaoUf  74  Ind.  479 ;  McKeman  v. 
Ntff,  43  Ind.  503;  Hassdman  v.  McKeman,  50  Ind.  441; 
Goodall  V.  Mopley,  45  Ind.  355 ;  Gage  v.  Brewatery  31  N. 
Y.  218. 

To  ascertain  what  remedies  a  junior  mortgagee  may  pursue 
after  a  foreclosure  and  sale  on  a  senior  mortgage  to  which  he 
was  not  a  party,  it  is  only  necessary  to  determine  what  he 
might  have  done  before.  That  he  might  have  maintained  a 
suit  to  foreclose  his  mortgage,  without  first  redeeming  or 
offering  to  redeem  from  the  senior  mortgagee,  can  not  be  dis- 
puted. The  most  a  senior  mortgagee  can  do  in  such  case,  if 
he  be  made  a  party,  is  to  exhibit  his  mortgage,  either  by  an- 
swer or  cross-bill,  have  it  declared  the  prior  lien  and  the  sale 
decreed  subject  to  it,  or  he  may,  in  the  same  case,  foreclose 
the  right  of  both  the  mortgagor  and  junior  mortgagee  to  re- 
deem from  him.  If  he  can  do  more  than  this  after  a  fore- 
closure of  his  mortgage  and  sale,  then  he  has  it  in  his  power 
to  deprive  the  junior  encumbrancer  of  an  important  and  val- 
uable right  without  giving  him  a  day  in  court.  The  right 
to  foreclose  his  mortgage  and  expose  the  mortgaged  estate  to 
sale  for  the  purpose  of  paying  both  mortgage  debts,  instead 
of  redeeming  from  the  first,  is  a  valuable  right  and  may  be 
the  only  one  which  the  junior  encumbrancer  is  in  position  to 
avail  himself  of,  and  of  this  he  can  not  be  deprived  during 
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the  lifetime  of  his  mortgage  except  by  the  judgment  or  de- 
cree of  a  court  duly  given.  Coleman  v.  Wit/ierapoonj  76  Ind. 
285 ;  MoffiU  v.  RocliCy  76  Ind.  75.  That  a  second  or  subse- 
quent mortgagee  has  the  equitable  right  to  redeem  the  mort- 
gaged estate  by  paying  the  prior  encumbrance  at  any  time 
after  its  maturity,  can  not  affect  his  independent  and  concur- 
rent right  to  foreclose  and  cut  off  the  equity  of  redemption 
of  all  others  who  possess  that  right,  and  to  sell  the  estate  of 
the  mortgagor  or  those  standing  in  his  place  for  the  purpose 
of  paying  his  debt,  even  though  such  sale  may  have  to  be 
made  subject  to  the  rights  of  prior  mortgagees. 

The  precise  question  here  involved  was  determined  by 
Chancellor  Walworth,  in  an  elaborate  opinion  in  the  case 
of  Vanderkemp  v.  Shelton,  11  Paige,  28.  The  learned  chan- 
cellor there  said :  "  In  £ngland,  the  court  does  not  decree  a 
sale  of  mortgaged  premises,  but  merely  allows  the  second  en- 
cumbrancer to  file  a  bill  to  redeem  from  the  first^encumbrance, 
and  that  the  junior  encumbrancers  may  redeem  both  of  the 
prior  ones,  or  be  foreclosed.  And  the  complainant  there  is, 
in  all  cases,  required  to  offer  to  redeem  the  first  encumbrance. 
But  here,  where  the  puisne  creditor  has  the  right  to  a  sale  of 
the  estate  to  satisfy  his  debt,  after  applying  so  much  of  the 
proceeds  of  the  sale  as  may  be  necessary  to  pay  the  debt 
and  costs  of  the  prior  encumbrancer,  he  is  not  required  to 
offer  to  pay  the  first  encumbrance." 

The  right  of  the  prior  mortgagee,  if  made  a  party,  is  to  set 
up  his  mortgage  and  have  it  adjudged  the  prior  lien,  and  that 
it  be  first  paid  out  of  the  proceeds  of  the  sale,  or  if  it  is  due 
he  may  by  cross  action  have  a  decree  of  foreclosure  against 
all  concerned.  What  was  said  in  Cain  v.  Hanna,  impra,  and 
Cdtterlin  v.  Armstrong,  supra,  concerning  the  right  of  a  junior 
mortgagee  to  foreclose  his  mortgage  aflxjr  a  foreclosure  of  and 
sale  on  a  senior  mortgage  to  which  he  was  not  made  a  party, 
is  approved. 

A  purchaser,  who  obtains  title  and  goes  into  possession  nnder 
a  sale  made  on  a  foreclosure  of  a  senior  mortgage,  is  not  en- 
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titled  to  be  reimbursed  for  permanent  improvements  which 
he  has  made>  by  a  junior  mortgagee  who  was  not  made  a  party, 
and  whose  mortgage  was  duly  recorded  at  the  time  of  such 
foreclosure  and  sale.  This  was  decided  when  this  case  was 
here  before.  That  decision  was  cited  and  followed  by  Woods, 
J.,  in  Taylor  v.  Morgan,  86  Ind.  295.  The  point  involved 
was  fully  considered  and  determined  in  the  case  of  Ritter  v. 
Cost,  99  Ind.  80,  which  is  in  principle  analogous.  In  Cbfe- 
man  v.  Witherspoon,  aupra^  substantially  the  same  question 
is  in  judgment. 

That  a  person  in  possession  of  real  estate  under  color  of 
title,  and  who,  while  so  in  possession,  in  good  faith  makes 
valuable  improvements,  will  be  allowed  the  benefit  of  such 
improvements  upon  failure  of  his  title,  is  a  salutary  provision 
of  the  statute.  This  case,  however,  does  not  fall  within  its 
protection ;  no  such  claim  is  made.  Nor  is  the  contention  of 
the  appellant  maintainable  as  a  doctrine  of  equity.  The  con- 
sideration that  he  had  no  actual  knowledge  of  the  Armstrong 
mortgage  is  of  no  moment.  It  is  admitted  that  it  was  of 
record,  and  he  was,  therefore,  conclusively  charged  with  no- 
tice of  it,  as  also  with  the  rights  of  the  mortgagee  under  it. 
He  will  be  presumed  to  have  bid  and  made  the  purchase  with 
reference  to  the  junior  mortgage,  and  with  respect  to  the 
junior  mortgagee  he  became  to  all  intents  the  mortgagor  and 
equitable  assignee  of  the  senior  mortgage.  He  had  the  clear 
right  by  a  strict  foreclosure  to  cut  off  any  right  of  Armstrong 
under  his  mortgage,  had  he  chosen  to  inform  himself  of  the 
condition  of  the  record.  Instead  of  doing  this  he  made  im- 
provements on  the  proj^erty,  which  under  all  the  authorities 
became  part  of  it. 

It  is  not  averred  that  he  was  misled  into  this  by  any  mis- 
representation, concealment  or  other  misconduct  of  Arm- 
strong. That  Armstrong  had  knowledge  of  the  fact  that  Cat- 
terlin. was  making  improvements  on  the  lot,  without  more, 
did  not  constitute  an  estoppel  against  him.  In  legal  contem- 
plation, Catterlin  had  notice  of  his  mortgage.     The  improve- 
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ments  which  he  made  are  to  be  considered  as  if  made  by  the 
mortgagor,  whose  shoes  the  appellant  stands  in  with  respect 
to  the  title.  Wharton  v.  Moore,  84  N.  C.  479  (37  Am.  R. 
627)  ;  Rice  v.  Dewey,  54  Barb.  455.  Nor  has  he  any  greater 
right  to  demand  an  accounting  for  taxes  paid  than  the  mort- 
gagor himself  would  have  had  in  case  he  had  remained  the 
owner  and  in  possession.  The  whole  question  is  covered  by 
the  suggestion  that  as  to  Armstrong  the  foreclosure  and  sale 
on  the  Kerr  mortgage  left  him  with  respect  to  his  rights,  rem- 
edies and  obligations  precisely  as  if  it  had  not  occurred. 

Concerning  the  right  of  Catterlin  to  require  the  mortgaged 
premises  to  be  sold  in  the  inverse  order  of  alienation,  no 
doubt  can  exist  as  to  the  rule,  but  the  record  presents  no  case 
for  its  application.  The  complaint  for  foreclosure  does  not 
disclose  whether  the  other  parcels  of  land  embraced  in  Arm- 
strong's mortgage  were  sold  by  Blake  or  not,  or  whether  they 
may  not  have  been  sold  before  the  appellant's  rights  attached ; 
nor  IS  anything  made  to  appear  showing  their  value.  It  was 
for  the  appellant  to  bring  the  facts  upon  the  record  by  answer. 

The  petition  for  a  rehearing  is  overruled. 

Filed  June  10, 1885. 
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County  Commissioners.— C/anrw  Against  County,— Exclusive  Original  Jw 
itdielion  of  County  Board,— Repeal  of  Act  by  ImplicCUion.— The  act  of  1S52 
(section  5771,  R.  S.  1881),  providing  that  a  claimant  might  either  ap- 
peal from  the  decision  of  the  board  of  county  commissioners  disallow- 
ing his  claim,  or  bring  an  original  action  against  the  county,  was  re- 
pealed by  implication  by  the  act  of  1879  (Acts  1879,  p.  106),  and  the 
only  manner  in  which  the  circuit  court  can  acquire  jurisdiction  of  such 
a  claim,  whatever  its  nature,  is  by  appeal  from  a  decision  of  the  board* 

From  the  Fulton  Circuit  Court. 
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/.  Oonnef',  D,  Turpie  and  /.  Rowley,  for  appellant. 
}f.  L.  Essick  and  G.  W.  Hobnan,  for  appellee. 

Black,  C. — The  appellee  sued  the  appellant  in  the  Fulton 
Circuit  Court  to  recover  damages  for  injury  to  his  property 
caused  by  the  breaking  down  of  a  public  bridge  across  a  creek, 
on  a  highway  in  said  county,  in  July,  1883,  the  breaking  of 
the  bridge  having  been  occasioned  by  its  defectiveness,  through 
the  negligence  of  the  defendant. 

It  was  alleged  in  the  complaint  that  the  plaintiff  filed  his 
claim  for  said  injury  with  the  auditor  of  said  county,  who 
presented  it  to  the  board  of .  commissioners  of  said  county, 
and  that  said  board,  at  }ts  September  term,  1883,  disallowed 
md  claim  and  wholly  rejected  it. 

A  demurrer  to  the  complaint  was  overruled.  An  issue  of 
lact  was  formed,  upon  the  trial  of  which  there  was  a  verdict 
for  the  plaintiff,  on  which  judgment  was  rendered. 

It  was  assigned  in  the  demurrer,  as  one  of  the  grounds 
thereof,  that  the  court  had.no  jurisdiction  of  the  subject  of 
the  action.  By  a  statute  of  1852  (section  5771,  R.  S.  1881), 
it  was  provided  that  if  a  claim  were  disallowed  by  the  board 
of  county  commissioners,  in  whole  or  in  part,  the  claimant 
might  appeal,  or,  at  his  option,  bring  an  action  against  the 
county. 

The  appellee's  claim  having  been  disallowed  by  the  county 
board,  he,  proceeding  upon  the  assumption  that  this  statutory 
provision  was  still  in  force,  did  not  appeal  from  the  decision 
of  said  board,  but  brought  an  original  action  in  the  circuit 
court  against  the  county  by  its  corporate  name. 

But  in  1879  the  General  Assembly  enacted  a  statute  con- 
cerningclaims  against  counties,  providing  for  the  filing  thereof 
with  the  county  auditor  and  the  presentation  thereof  by  him 
to  the  board  of  county  commissioners.  The  third  section  of 
said  statute  (Acts  1879,  p.  106;  section  5769,  R.  S.  1881) 
provides :  "Any  person  or  corporation,  feeling  aggrieved  by 
any  decision  of  the  board  of  county  commissioners,  made  as 
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hereinbefore  provided,  may  appeal  to  the  circuit  court  of  such 
county,  as  now  provided  by  law." 

The  next  section  of  said  statute,  being  section  5760,  R.  S. 
1881,  provides :  "  No  court  ^hall  have  original  jurisdiction  of 
any  claim  against  any  county  in  this  State,  in  any  manner, 
except  as  provided  for  in  this  act." 

The  only  court  to  which  original  jurisdiction  is  given  by 
said  act  is  the  board  of  county  commissioners.  The  privi- 
lege given  by  said  act  of  1852  (section  5771,  R.  S.  1881)  to 
the  claimant,  of  bringing  an  original  action  against  the  county 
upon  his  claim  disallowed  by  the  board  of  county  commis- 
sioners, instead  of  appealing  from  the  decision  of  the  boards 
was  repealed  by  implication  by  said  act  of  1879 ;  and  the 
only  manner  in  which  the  circuit  court  can  acquire  jurisdic- 
tion of  such  a  claim,  whatever  its  nature,  is  by  appeal  from  a 
decision  thereon  of  the  board  of  county  commissioners.  Pfaff 
V.  Stat€y  ex  rel.y  94  Ind.  529 ;  Stcdey  exrel.,  v.  Boardy  etc,  ante, 
p.  69. 

The  court,  because  it  had  not  jurisdiction  of  the  subject  of 
•  the  action,  erred  in  overruling  the  demurrer  to  the  complaint. 

Per  Curiam. — Upon  the  foregoing  opinion  the  judgment 
is  reversed,  at  the  costs  of  the  appellee,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the  com- 
plaint. 

Filed  April  10, 1885. 
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Decedents*  Estates.— &Ze  of  Lands.— Liens. — Where,  upon  an  order  of 
court  generally  to  sell  lands  to  make  assets  for  the  payment  of  debts» 
there  is  a  sale,  the  purchaser  takes  title  subject  to  all  liens,  though  he 
did  not  give  the  bond  required  by  statute,  R.  S.  1881,  section  2350,  con- 
ditioned for  their  payment. 

From  the  Gibson  Circuit  Court. 
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CI  A,  Buskirk,  for  appellant. 
21  R.  Paxion,  for  appellee. 

FkankIxEN,  C. — Appellee  held  a  judgment  against  one 
King,  who  died  the  owner  of  certain  real  estate.  Letten^ 
of  administration  were  duly  issued  upon  King's  estate,  un- 
der which  the  administrator  sold  the  deceased's  interest  in 
the  real  estate  for  the  payment  of  his  debts,  at  which  sale  the 
appellant  became  the  purchaser,  paid  the  purchase-money 
and  received  a  deed  from  the  administrator  for  the  land,  sub- 
ject to  the  widow's  interest.  The  estate  was  insolvent,  and 
paid  no  part  of  appellee's  judgment. 

Appellee  commenced  this  suit  to  have  the  land  declared 
subject  to  the  lien  of  his  judgment,  and  sold  for  the  pay- 
ment thereof. 

Appellant  answered  by  a  denial  and  a  special  paragraph. 
Appellee  replied  to  the  special  paragraph  by  a  denial.  There 
was  a  trial  by  the  court,  finding  for  the  plaintiff,  and  over  a 
motion  by  the  defendant  for  a  new  trial,  judgment  was  ren- 
dered for  appellee. 

The  only  specification  of  error  insisted  upon  by  appellant 
in  his  brief  is  the  overruling  of  his  motion  for  a  new  trial- 
The  reasons  stated  for  a  new  trial  are,  that  the  finding  is  con- 
trary to  law,  and  not  supported  by  sufficient  evidence.  The 
proceedings  to  sell  the  land  were  had  in  1882. 

Real  estate  encumbered  by  liens  may  be  sold  by  an  admin- 
istrator in  one  of  two  ways:  1st.  Subject  to  the  liens;  and, 
2d.  To  discharge  the  liens.  In  the  latter  case  the  purchaser 
will  take  and  hold  the  lands  freed  from  the  liens.  This  ha& 
long  been  the  statutory  law  of  Indiana.  See  R.  S.  1843, 
p.  532,  section  251;  2  R.  S.  1852,  p.  264,  section  89;  2R.  S, 
1876,  p.  528,  and   R.  S.  1881,  section  2350. 

Section  2337,  R.  S.  1881,  in  relation  to  the  duties  of  an 
administrator  in  the  sale  of  real  estate,  provides :  "  Before 
filing  such  petition,  he  shall  carefully  examine  the  ofl&ces  of 
the  clerk,  auditor,  treasurer,  and  recorder  in  each  county  in 
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which  real  estate  of  the  deceased  may  be  situate^  and  ascertain 
the  exact  character  and  extent  of  each  lien  thereon  created  or 
suffered  by  the  deceased  in  his  lifetime,  and  remaining  un- 
satisfied of  record." 

The  2338th  section,  among  other  things,  provides:  "The 
holder  of  every  lien  on  the  real  estate  which  the  executor  or 
adniiuistrator  shall  have  reason  to  deem  invalid  or  discharged, 
in  whole  or  in  part  (except  taxes  and  judgments  and  mort- 
gages in  favor  of  the  State  of  Indiana),  shall  be  made  defend- 
ants to  every  such  petition ;  and  may  be  proceeded  against  by 
the  name  or  style  by  which  he  or  they  may  be  designated  in 
the  record  or  instrument  constituting  such  lien.  Any  per- 
son claiming  an  interest  in  or  lien  upon  any  of  the  real  estate, 
may  also  be  made  a  defendant."  The  petition  shall  also 
sc  t  forth  "  the  particulars  of  each  lien,  whether  general  or 
special,  including  taxes  accrued  at  the  death  of  the  decedent, 
and  judgments  and  mortgages,  due  or  owing  to  the  State, 
upon  all  or  any  of  the  decedent\s  real  estate,  appearing  and 
remaining  unsatisfied  of  record  ;  with  the  amount  and  date  of 
lien  and  names  of  the  holders,  as  the  same  appear  of  record." 

The  2346th  section,  among  other  things,  provides :  "  If  it 
be  shown  on  the  hearing  that  the  real  estate,  or  any  portion 
thereof,  is  encumbered  by  liens,  the  court  shall,  in  its  finding, 
fix  the  amount  and  extent  of  each  lien  and  the  priorities  of 
the  several  liens.  If  any  debt  secured  by  lien  be  not  due, 
the  court  shall  fix  the  amount  thereof  at  its  present  worth, 
rebating  interest  for  the  unexpired  time,  unless  the  real  estate 
bo  sold  subject  to  the  lien," 

The  2350th  section  provides :  "  If  the  real  estate,  or  any 
part  thereof,  ordered  to  be  sold,  shall  be  encumbered  with 
liens,  the  court  shall,  in  the  order  of  sale,  direct  the  sale 
of  the  real  estate  to  discharge  all  or  any  of  the  liens  or  sub- 
ject to  all  or  any  of  the  liens  thereon.  If  sale  be  made  to  dis- 
charge such  Hens,  the  purchaser  shall  take  and  hold  the  real 
estate  freed  from  such  lien,  and  the  lien  shall  attach  to  the 
fund  arising  from  the  sale.     If  the  sale  be  made  subject  to 
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such  lien,  the  purchaser  shall  execute  his  bond,  payable  to 
such  executor  or  administrator,  with  penalty  and  surety  to 
the  acceptance  of  the  latter,  conditioned  that  he  will  pay  and 
discharge  the  lien,  and  hold  the  executor  or  administrator, 
and  all  others  interested  in  the  estate,  harmless  from  all  dam- 
ages by  reason  of  such  lien  and  the  claims  secured  thereby. 
•Upon  confirmation  of  such  sale,  and  assignment  by  the  ex- 
ecutor or  administrator  of  such  bond,  without  recourse,  to  the 
holder  of  the  lien,  the  estate  shall  be  discharged  from  the 
payment  of  the  debt  secured  by  such  lien." 

According  to  the  foregoing  provisions  of  the  statute,  the 
administrator  must  sell  the  real  estate  either  subject  to  the 
liens,  or  freed  from  them  by  being  sold  in  discharge  thereof; 
and  in  the  latter  case  the  holder  of  the  liens  is  remitted  to 
the  proceeds  of  the  sale. 

In  the  case  of  Martin  v.  Beaslei/j  49  Ind.  280,  it  is  said : 
"  When  the  court  orders  the  sale  of  real  estate  by  an  execu- 
tor or  administrator  for  the  payment  of  liens  thereon,  the 
money  may  be  so  applied  by  the  executor  or  administrator, 
under  the  direction  of  the  court.  But  when  the  land  is  sold 
subject  to  the  liens,  the  purchaser  must  pay  them  himself. 
There  is  no  warranty  in  such  sales  or  in  the  conveyance  usu- 
ally made  by  an  executor  or  administrator.  Unless  other- 
wise ordered  by  the  court,  they  sell  and  convey  the  land  sub- 
ject to  all  incumbrances."  This  language  is  approvingly 
quoted  in  the  case  oi  Boaz  v.  McChe»ney,  53  Ind.  193,  and 
is  supported  by  the  following  cases:  Foltz  v.  Peters,  16  Ind. 
244;  Clarke  v.  Henshato,  30  Ind.  144 ;  Staie,  ex  reL,  v.  Kelso, 
94  Ind.  587. 

In  the  case  of  Henderson  v.  Whitingei*,  56  Ind.  131,  it  is 
said :  "  The  administrator  may  sell  the  lands,  but  the  pur- 
chaser takes  them  subject  to  liens,  unless  they  are  sold  to  pay 
the  liens,  which  does  not  appear  in  this  case." 

In  order  then  to  determine  the  only  question  in  this  case, 
we  must  look  to  the  order  of  the  court  under  which  the  ad- 
VoL.  101.— 18 
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ministrator  sold  the  land.  Unless  the  sale  pursuant  to  this 
order  divests  the  Hen  of  appellee's  judgment,  the  eflFect  of  the 
administrator's  deed  is  simply  to  quitclaim  to  the  purchaser 
the  decedent's  interest  in  the  land.  The  notice  for  the  peti- 
tion stated  that  the  land  was  to  be  sold  ^^  to  make  assets  for 
the  payment  of  the  debts  and  liabilities  of  said  estate."  The 
petition  alleged  that  the  land  was  subject  to  Hens  for-taxes^a 
mortgage,  and  a  judgment  in  favor  of  one  Kendle,  and  simply 
asked  an  order  to  sell. 

The  court  on  the  hearing  found  that  "  the  land  was  liable 
to  be  sold  to  make  assets  for  the  payment  of  the  debts  of  said 
estate ;  "  that  it  was  subject  to  the  lien  of  a  mortgage  in  favor 
of  one  Woods  for  $419.30,  of  a  judgment  in  favor  of  Kendle 
for  $50,  and  of  taxes  for  $16.67.  And  the  court  decreed  that 
the  administrator  sell  the  land  and  report  his  doings  therein 
to  the  court. 

Appellee  was  not  made  a  party  to  the  proceedings  to  sell ; 
nor  was  he  or  his  judgment  named  or  referred  to  in  all  of 
said  proceedings.  The  land  was  sold  for  the  jMiyment  of  the 
debts  generally,  subject  to  the  liens  named.  The  deed  is 
nothing  more  than  a  quitclaim  deed,  and  the  land  remained 
subject  to  all  the  then  existing  liens.  It  was  not  sold  to  dis- 
charge the  liens  in  the  order  of  their  priority,  and  thereby 
free  the  lands  from  all  encumbrances;  but  the  purchaser 
bought  it  subject  to  whatever  liens  were  then  upon  it.  The 
fact  that  the  administrator  took  no  bond  from  the  purchaser 
to  pay  off  the  liens  can  not  divest  the  liens  or  affect  their 
validity.  Sparrow  v.  Kelso,  92  Ind.  514,  and  State,  ex  rel.^ 
V.  Kelso,  supra. 

The  finding  of  the  court  is  supported  by  the  evidence,  and 
is  not  contrary  to  law.  There  was  no  error  in  overruling  the 
motion  for  a  new  trial.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

Filed  April  4,  1885. 
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Real  Estate,  Actios  to  Recover.— iSAm/f's  Scde.-'Deacriptum.—'Void 
Deed, — Evidence. — In  ejectment,  where  the  defendant  shows  title  by  sher- 
iff's sale  and  deed,  to  satisfy  a  judgment  against  the  plaintiff,  the  land 
being  described  therein  exactly  as  in  the  deed  upon  which  the  plaintiff 
solely  relies  to  show  his  title,  the  verdict  must  be  for  the  defendant^ 
though  by  reason  of  insufficient  description  of  the  land  both  deeds  be 
void. 

Same.— JEccecu/iofi.— 5%6n3r«  Return.— AppmisemenL—Emdence.—WheTe  the 
sheriff  sells  land  on  execution,  the  appraisement  thereof  is  no  part  of 
his  return,  and  if  returned  it  is  not  even  prima  facie  evidence,  and  if  it 
show  no  appraisement  where  that  is  required,  its  production  is  not  proof 
of  the  fact. 

Same. — Presumption, — In  ejectment,  to  show  that  a  sheriff's  sale  was  in- 
valid for  want  of  appraisement,  it  is  necessary  to  show  affirmatively 
that  there  was  no  appraisement,  else  it  will  be  presumed  that  the 
sheriff  did  his  duty. 

From  the  Knox  Circuit  Court, 

/.  C.  Denny,  for  appellant. 

T.  R.  Oobb  and  0.  H.  Cobb,  for  appellee. 

CoLERiCK,  C. — This  action  was  brought  by  the  appellant 
to  recover  the  possession  of  certain  real  estate.  The  com- 
plaint was  in  the  ordinary  form  prescribed  by  the  statute^  in 
such  cases.  An  answer  of  general  denial  was  filed.  The 
issues  were  tried  by  the  court  and  resulted,  over  a  motion  for 
a  new  trial,  in  the  rendition  of  a  judgment  in  fevor  of  the 
appellee.  The  only  error  assigned  by  the  appellant  for  the 
reversal  of  the  judgment  is  the  ruling  of  the  court  below 
upon  the  motion  for  a  new  trial. 

It  appears  by  the  evidence,  which  is  in  the  record,  that 
Charles  Grimes,  on  the  3d  day  of  March,  1876,  recovered  a 
judgment  against  the  appellant,  in  the  Knox  Circuit  Court, 
for  $592.55,  upon  which  an  execution  was  duly  issued,  and 
to  satisfy  it  the  sheriff  levied  upon  the  real  estate  in  contro- 
versy, as  the  property  of  the  appellant,  and  sold  the  same  to 


276  SUPREME  COUET  OF  INDIANA, 

Coan  V.  Elliott. 

said  Grimes,  who  paid  the  purchase-money  therefor  and  ob- 
tained from  the  sheriff  a  certificate  of  purchase,  which  he 
afterwards  assigned  to  Sarah  Grimes,  who,  as  the  owner  and 
holder  thereof,  received  from  the  sheriff,  after  the  time  allowed 
by  law  for  the  redemption  of  the  property  from  said  sale  had 
expired,  a  deed  of  conveyance  for  the  property,  and  she  sub- 
sequently sold  and  conveyed  the  same  to  the  appellee. 

It  is  insisted  by  the  appellant  that  the  evidence  shows  that 
the  sale  so  made  by  the  sheriff  was  void : 

1st.  Because  the  property  was  not  properly  described,  or 
sufficiently  identified  by  the  sheriff  in  his  levy  of  the  execu- 
tion, as  shown  by  his  return  indorsed  thereon. 

2d.  Because  the  property  was  not  sufficiently  described  in 
the  sheriff's  deed. 

3d.  Because  the  property  was  sold  by  the  sheriff  without 
an  appraisement  of  the  rents  and  profits  thereof,  or  an  offer 
to  sell  the  same  for  a  period  not  exceeding  seven  years. 

As  to  the  first  and  second  objections  presented  by  the  ap- 
pellant to  the  validity  of  the  sale,  it  is  sufficient  to  say  that 
the  property  which  was  levied  upon  and  sold  by  the  sheriff 
to  satisfy  the  judgment,  was  described  by  him,  in  his  return 
to  the  execution  and  in  his  deed  to  Sarah  Grimes,  exactly  the 
same  as  it  was  described  in  the  deed  of  conveyance  to  the 
appellant,  and  upon  which  the  appellant  solely  relied,  on  the 
trial  of  the  action,  to  establish  his  title  to  the  property  and 
his  right  to  its  possession.     If  the  description  was  so  rad- 
ically defective  as  to  destroy  the  validity  of  the  sheriff's  levy 
and  deed,  as  contended  by  the  appellant,  it  also,  for  the  same 
reason,  rendered  his  deed  void,  and,  therefore,  the  finding 
and  judgment  of  the  court  below  was  correct,  as  the  burden 
of  proof  rested  upon  the  appellant  to  prove  the  truth  of  the 
averment  in  his  complaint,  that  he  was  the  owner  of  the 
property  and  entitled  to  its  possession.     In  cases  like  this,  if 
the  plaintiff  fails  to  show  title  and  right  of  possession  in 
himself,  he  can  not  recover  in  the  action,  although  the  de- 
fendant has  no  title  to  the  property  and  is  not  entitled  to  its 
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possession.  Mtill  v.  Orme,  67  Ind.  95 ;  Deputy  v.  Mooney, 
97  Ind-  463.  Because,  in  such  cases,  the  plaintiff's  right  to 
recover  depends  upon  the  strength  of  his  owi^  title,  and  not 
on  the  weakness  or  want  of  title  in  the  adverse  party. 

As  to  the  last  objection,  it  was  recited  in  the  sherifiF's  re- 
turn to  the  execution  that  he  had  caused  the  property  to  be 
appraised  before  its  sale,  and  it  was  also  recited  therein,  and 
ID  the  deed  executed  by  him,  that  before  selling  the  fee  simple 
of  the  property  he  offered  for  sale  its  rents  and  profits  for  a 
period  not  exceeding  seven  years,  and  received  no  bid  there- 
for. If  an  appraisement  of  the  property  was  required  to  give 
validity  to  the  sheriff's  sale,  proof  that  it  was  appraised  was 
not  incumbent  on  the  appellee,  as  he  was  only  bound  to  show 
a  valid  judgment,  execution,  sale  and  sheriff's  deed.  Mercer 
V.  Doe,  6  Ind.  80;  Rorer  Jud.  Sales,  section  716.  And  in 
the  absence  of  competent  proof  showing  the  failure  of  the 
sheriff  to  cause  the  property  levied  upon  by  him  to  be  ap- 
praised, as  required  by  law,  it  will  be  presumed  that  he,  in 
that  respect,  performed  his  duty.  Mercer  v.  Doe,  supra; 
Evans  v.  Ashby,  22  Ind.  15.  It  is  claimed  by  the  appellant, 
that  the  appraisement  which  purported  to  be  filed  with  the 
sheriff's  return  to  the  execution  omitted  to  show  that  the 
rents  and  profits  of  the  property  had  been  appraised.  The 
appraisement  so  filed  can  not  be  regarded  as  a  part  of  the  re- 
turn, because  it  is  only  when  property  levied  on  remains  un- 
sold that  the  sheriff  is  required  to  return  the  appraisement 
\rith  the  execution  (R.  S.  1881,  section  740),  and  even  then 
it  is  not  essential  that  the  fact  of  such  appraisement  should 
be  noted  in  the  return  indorsed  on  the  execution.  Thurston 
V.  Barnes,  10  Ind.  289.  A  sheriff's  return  to  an  execution 
is  competent  evidence  only  as  to  such  facts  as  he  is  required 
by  law  to  set  forth  in  his  return.  As  to  other  facts,  it  is  not 
even  prima  facie  evidence  of  the  truth  thereof  as  between  the 
parties  to  the  proceeding,  or  third  parties,  nor  in  the  officer's 
own  favor.  Rorer  Jud.  Sales,  section  722.  A  purchaser  at 
a  sheriff's  sale  is  not  required  to  see  that  the  sheriff  makes  a 
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return  tx)  the  execution,  nor  are  his  rights  affected  by  the 
sheriff^s  feilure  to  make  a  return,  or  by  his  making  an  im- 
perfect or  incorrect  one.  Doe  v.  Heathy  7  Blackf.  154;  StaUy 
ex  rel.y  v.  Salyera,  19  Ind.  432 ;  Rorer  Jud.  Sales,  section  716. 

The  motion  for  a  new  trial  was  properly  overruled  by  the 
court. 

As  there  is  no  error  in  the  record  the  judgment  should  bo 
affirmed. 

Per  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellant. 

Filed>pril  8, 1885. 

No.  11,752. 

McClamrock  v,  Flint  et  al. 

Contract. — Pleading.— A.  bought  a  wind-mill  of  B.,  for  which  he  agreed 
to  pay  one  hundred  dollars  in  cash  "  when,"  as  the  contract  provided, 
"the  mill  is  up  and  in  good  working  order,"  and  in  the  contract  was 
written  this  stipulation ;  "  If  you  accept  this  order  and  ship  me  the 
goods  ordered  above,  it  is  with  the  distinct  understanding,  and  is  a 
part  of  this  contract,  that  if  the  mill  does  not  work  well  for  sixty  days 
after  erected,  I  am  to  notify  you,  and  give  you  sixty  days  after  the  re- 
ceipt of  such  notice  by  you  in  which  to  remedy  the  defect,  and  if  you 
can  not.make  it  work  well  you  are  to  remove  the  wind-mill  and  release 
me  from  the  amount  which  I  have  paid  for  said  mill  as  above  stip- 
ulated." 

Heldj  that  this  provision  did  not  make  it  necessary  for  the  seller  to  aver 
in  his  complaint  that  the  mill  did  work  well  for  sixty  days,  l^t  that 
the  effect  of  the  stipulation  is  not  to  postpone  the  cash  payment,  but  to 
enable  the  buyer  to  get  back  the  money  paid  by  him  if  the  mill  did  not 
so  work. 

Same. —  Warranly.—lt  is  not  sufficient  to  aver  in  general  terms  that  a 
wind-mill,  sold  under  the  provisions  of  the  contract  above  set  forth, 
did  "  not  work  well,"  but  the  particulars  wherein  it  was  defective,  or 
wherein  it  failed  to  work,  must  be  stated. 

8ame.— &/c. — Implied  Warranty. — Where  a  manufacturer  sells  an  article 
manufactured  by  him  with  knowledge  of  the  place  where  it  is  to  be 
used,  and  the  purpose  to  which  it  is  to  be  applied,  he  impliedly  war- 
rants that  it  is  reasonably  fit  and  suitable  for  such  place  and  purpose. 

From  the  Montgomery  Circuit  Court. 
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P.  S.  Kennedy y  S,  C.  Kennedy^  A.  Thomson,  T.  H.  Ristine 
and  H,  H,  Ristine^  for  appellant. 
/.  Wright  and  /.  M.  Seller,  for  appellees. 

Elliott,  J. — The  appellees  agreed  to  erect  and  equip  a 
•vrind-mill  for  the  appellant,  for  which  he  promised  to  pay 
them  8100  in  cash  "  when,"  as  the  contract  recites, "  the  mill 
is  up  and  in  good  working  order."  The  contract  contains, 
among  others,  the  following  provision :  "  If  you  accept  this 
order  and  ship  me  the  goods  ordered  above,  it  is  with  the 
distinct  understanding,  and  is  a  part  of  this  contract,  that  if 
the  mill  does  not  work  well  for  sixty  days  after  erected,  I  am 
to  notify  you,  and  give  you  sixty  days  after  the  receipt 
of  such  notice  by  you  in  which  to  remedy  the  defect,  and  if 
you  can  not  make  it  work  well  you  are  to  remove  the  wind- 
mill and  release  me  from  the  amount  which  I  have  paid  for 
said  mill  as  above  stipulated."  This  provision  did  not  make 
it  necessary  for  the  appellees  to  aver  in  their  complaint  that 
the  mill  did  work  well  for  sixty  days,  for  the  effect  of  the 
proWsion  is  not  to  postpone  the  payment  agreed  to  be  made 
in  cash,  but  to  enable  the  appellant  to  get  it  back  if  the  wind- 
mill did  not  work  well  for  that  length  of  time.  It  was  not 
incumbent  upon  the  appellees  to  do  more  than  allege  that 
they  had  performed  their  part  of  the  contract,  by  erecting 
the  mill  and  putting  it  in  "  good  working  order."  If  the 
mill  did  not  "work  well"  for  sixty  days  the  appellant,  after 
having  given  the  notice  specified,  might  have  defended  on 
that  ground,  but  he  can  not  impeach  the  complaint  by  as- 
serting that  it  fails  to  aver  that  the  mill  worked  well  for 
sixty  days  afl«r  its  erection. 

The  answer  and  the  cross  complaint  of  the  appellant  al- 
leged that  the  wind-mill  did  not  work  well,  but  they  do  not 
state  in  what  particular  part  the  mill  was  defective,  nor 
\vherein  it  failed  to  work  well.  These  pleadings  are  not  suf- 
ficient. It  IS  not  enough  to  plead  in  general  terms  that  a 
mill,  machine,  or  the  like,  does  not  work  well.     There  must 
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be  some  specification  of  the  defects,  some  description  of  the 
character  of  the  defect ;  for  otherwise  the  adverse  party  could 
not  be  justly  apprised  of  the  character  of  the  evidence  which 
will  be  adduced  against  him.  A  defendant  who  alleges  that 
a  mill  or  machine  does  not  work  well  simply  states  his  own 
judgment ;  he  does  not  stat€  a  traversable  fact.  No  one  can 
say  without  knowing  what  the  standard  is  that  he  selects, 
whether  the  judgment  is  reasonable  or  unreasonable,  for  one 
man's  standard  may  require  much  more  than  is  reasonable, 
while  another's  standard  may  be  so  low  as  not  to  require  that 
his  mill  or  machine  may  do  reasonably  well.  Even  in  sell- 
ing property,  a  statement  that  a  machine  will  perform  well  is 
only  regarded  as  a  mere  commendation,  and  certainly  the 
statement  of  the  converse  of  that  proposition,  by  averring 
that  it  will  not  work  well,  without  showing  how  it  was  tested 
or  wherein  it  was  defective,  can  not  be  sufficient  in  a  plead- 
ing. Case  V.  Wolcott,  33  Ind.  5 ;  Booker  v.  Goldaborough,  44 
Ind.  490;  Lafayette  AgriH  Works  v.  Phillips,  47  Ind.  259; 
Robinson  Machine  Works  v.  Chandler,  56  Ind.  575,  p.  580 ; 
Myers  Y.  Conway,  62  Ind.  474;  Neideferv.  Chastain,  71  Ind. 
363  (36  Am.  R.  198)  ;  Johnston  Harvester  Co.  v.  Bartley,  81 
Ind.  406.  If  it  be  conceded  that  the  answer  to  the  counter- 
claim and  the  reply  to  the  answer  were  bad,  still  there  can  be 
no  reversal  on  that  account,  for  a  bad  answer  is  good  enough 
for  a  bad  complaint,  and  so,  likewise,  a  bad  reply  is  good 
enough  for  a  bad  answer. 

The  appellant  proved  that  he  showed  to  the  agent  of  the 
appellees,  through  whom  the  sale  of  the  mill  was  negotiated, 
the  place  where  it  was  to  be  used,  and  that  the  agent  exam- 
ined the  place  and  said  to  him,  while  on  the  spot  selected  and 
designated,  "  That  this  wind-pump  would  work  all  right  at 
that  place,  and  the  order  for  the  pump  was  then  and  there 
signed."  There  was  also  evidence  tending  to  prove  that  the 
appellees  were  manufacturers  of  wind-mills.  On  the  con- 
tract between  the  parties  is  this  endorsement:  "This  com- 


NOVEMBER  TERM,  1884.  281 

McClamrock  r.  Flint  el  al. 

pany  will  not  recognize  or  be  responsible  for  any  understand- 
ing with  agents  that  is  not  in  this  order." 

The  court  instructed  the  jury  as  follows :  "  The  particular 
place  on  the  farm  of  the  defendant  where  the  wind-pump  was 
to  be  erected  is  not  named  in  the  contract,  and  if  the  defend- 
ant selected  the  place  himself,  and  the  mill  failed  to  work 
solely  on  the  ground  of  the  place  where  it  was  erected,  then 
the  defendant  can  not  relieve  himself  from  liability  on  ac- 
count of  such  failure."  This  instruction  was  not  a  correct 
statement  of  the  law. 

There  is  no  conflict  in  the  evidence  upon  the  point  that 
the  agent  of  the  appellees  examined  the  place  where  the  mill 
was  to  be  used,  and  as  they  were  manufacturers  of  the  mill, 
and  knew  the  particular  place  and  purpose  for  which  it  was 
bought,  there  was  an  implied  warranty  that  it  would  be  rea- 
sonably serviceable  in  that  place.     Where  a  manufacturer 
makes  for  himself  an  examination  of  the  place  where  a  wind- 
mill is  to  be  used,  and  knows  the  purpose  to  which  it  is  to  be 
applied,  he  impliedly  warrants  that  it  is  .suitable  for  that  pur- 
pose and  place.     A  farmer  who  exhibits  to  the  manufacturer 
the  place  where  he  proposes  to  use  the  article  he  is  negotiat- 
ing for,  and  gives  full  information  of  the  purpose  for  which 
it  is  wanted,  has  a  right,  within  reasonable  limits,  to  rely  ujion 
the  superior  knowledge  and  judgment  of  the  manufacturer. 
The  person  who  manufactures  an  article  is  presumed  to  know 
its  capacity  and  its  adaptability  to  do  the  work  he  is  informed 
the  buyer  expects  and  intends  it  to  do.     It  would  be  unrea- 
soDable  to  expect  a  purchaser  to  know  as  much  about  a  wind- 
mill or  any  other  machinery  as  the  person  who  makes  it.  In 
the  case  of  Po?-<  Carbon  Iron  Co.  v.  Groves,  68  Pa.  St.  149,  the 
court  approvingly  quoted  from  1   Parsons  Contracts,  section 
586,  the  following :    "  If  a  thing  be  ordered  of  the  manufact- 
urer for  a  special  purpose,  and  it  be  supplied  and  sold  for  that 
purpose,  there  is  an  implied  warranty  that  it  is  fit  for  that* 
purpose.*'    And  the  same  statement  of  the  law  was  approved 
in  Park  v.  Morrisy  etc.,  Co.,  4  Lansing,  103.     In  a  recent  work 
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it  is  said :  "  Where  a  manufacturer  or  dealer  contracts  to 
supply  an  article,  which  he  manufactures  or  produces,  or  in 
which  he  deals,  to  be  applied  to  a  particular  purpose,  so  that 
the  buyer  necessarily  trusts  to  the  judgment  or  skill  of  the 
manufacturer  or  dealer,  there  is  an  implied  warranty  that  it 
shall  be  reasonably  fit  for  the  purpose  to  which  it  is  to  be  ap- 
plied, since  here,  the  buyer  does  not  purchase  upon  his  own 
judgment,  but  relies  upon  that  of  the  seller.''  Biddle  War- 
ranties, section  167.  The  authorities  are  abundant,  but  we 
deem  it  only  necessary  to  add  to  those  cited  the  cases  in  our 
own  reports.  Brenton  v.  Davisy  8  Blackf  317 ;  Page  v.  Fordy 
12  Ind.46;  Street  v.  Chapman,  29  Ind.  142. 

Contracts  are  to  be  read  by  the  light  of  surrounding  cir- 
cumstances. Reading  this  contract  by  that  light  and  by  the 
light  shed  by  the  authorities  to  which  we  have  referred,  it  is 
plain  that  the  appellees'  undertaking  was  that  the  wind-mill 
would  work  well  at  the  place  designated  by  the  appellant  and 
examined  by  the  appellees  before  the  contract  was  signed. 
At  the  time  the  instrument  was  signed,  the  spot  was  pointed 
out  and  full  information  was  imparted  to  them.  It  would 
be  most  unreasonable  to  hold  that  the  buyer  was  bound  to 
pay  for  a  mill  that  would  not  work  at  all  in  the  place  agreed 
upon.  There  was  in  this  instance  something  more  than  in- 
formation of  the  purpose  for  which  the  article  was  intended, 
there  was,  in  effect,  an  agreement  as  to  the  place  where  it 
should  be  located  and  used.  The  manufacturer  was  bound 
to  know  whether  the  mill  would  work  well  at  the  place 
chosen,  and  as  it  did  not,  he  has  no  right  to  compel  payment 
of  the  agreed  price.  The  price  agreed  upon  was  for  a  wind- 
mill that  would  work  well  on  the  place  selected,  and  not  for 
one  that  would  work  well  in  an  open  plain  or  upon  a  hill-top. 

Granting  that  the  endorsement  in  the  contract  limiting 
the  authority  of  the  agent  bound  the  appellant,  still  the  in- 
struction can  not  be  sustained.  The  agent  had  authority  to 
sell  a  wind-mill  that  would  be  reasonably  suited  to  the  pur- 
pose for  which  the  buyer  wanted  it.     In  undertaking  to  sell 
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a  wind-mill  that  would  work  well  in  the  place  where  it  was 
intended  to  be  used,  the  agent  added  nothing  to  the  contract. 
The  law  enters  into  all  contracts,  and  the  law  puts  into  the 
contract  the  provision,  that  the  mill  should  be  reasonably- 
suitable  for  the  use  to  which  the  parties  knew  it  was  to  be 
put.  The  doctrine  was  thus  stated  in  Jones  v.  Jud,  L.  R.,  3 
Q.  B.  197 :  "  Where  a  manufacturer  or  dealer  contracts  to 
supply  an  article  which  he  manufactures  or  produces,  or  in 
which  he  deals,  to  be  applied  to  a  particular  purpose,  so  that 
the  buyer  necessarily  trusts  to  the  judgment  or  skill  of  the 
manufacturer  or  dealer,  there  is  in  that  case  an  implied  term 
of  warranty  that  it  shall  be  reasonably  fit  for  the  purpose  to 
which  it  is  to  be  applied."  At  another  place  in  the  same 
opinion,  the  warranty  was  said  to  be  "  an  implied  term  of 
the  contract."     2  Addison  Contracts,  sections  618,  619. 

A  contract  is  always  to  be  applied  to  its  subject-matter. 
The  subject-matter  of  the  contract  in  this  case  was  a  wind- 
mill that  would  "  work  well "  in  the  place  designated,  not 
some  wind-mill,  or  any  wind-mill,  but  a  wind-mill  that  would 
be  reasonably  adapted  to  the  place  chosen  for  its  location. 
The  appellant  did  not  propose  to  buy  any  other,  nor  the  ap- 
pellees undertake  to  sell  any  other. 

There  is  a  sharp  conflict  in  the  authorities  as  to  whether 
an  implied  warranty  can  exist  where  there  is  an  express  one, 
many  ably  considered  cases  holding  that  it  may  exist  unless 
the  express  warranty  covers  the  whole  subject.  Bigge  v. 
Parkinson,  7  H.  &  N.  955;  S.  C,  31  L.  J.  Ex.  301;  3/cr- 
riam  v.  Field,  24  Wis.  640;  Boothby  v.  Scales,  27  Wis.  626; 
Wilcox  v.  Owens,  64  Ga.  601.  But  we  need  not  decide  what 
the  rule  would  be  in  a  case  where  there  was  an  express  war- 
ranty, for  here  there  is  no  express  warranty,  and  the  one 
implied  by  law  is  not  excluded. 

Judgment  reversed. 

FUed  April  1, 1886. 
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138  ^  Evidence. — Harmless  Error. — The  admission  of   improper  evidence  is 

|ioi'  ^>M  harmless,  where  it  appears  that  there  was  other  undisputed  evidence 

Pl^.  ^  given  clearly  proving  the  only  fact  upon  which  the  improper  evidence 

llSl   Sb'  could  have  borne. 

' Guardian  and  Waed. — Final  BeporL— Discharge.— Record, — Eeidencc — 

Payment. — A  final  report  of  a  guardian  showing  a  sum  in  his  hands  due 
the  wards,  with  a  prayer  to  be  dischai^ed,  followed  by  an  order  approv- 
ing the  report  and  dischaiging  the  guardian,  is  no  evidence  that  he  paid 
the  money. 
Same. — Liability  qf  Sureties. — Where  a  guardian  is  discharged  with  money 
of  the  ward  in  his  hands,  which  has  never  been  accounted  for  or  paid, 
and  some  years  later  is  re-appointed,  and  thereafter  accounts  only  for 
other  moneys  received  during  the  second  appointment,  the  sureties  on 
the  first  bond  are  liable. 

From  the  Monroe  Circuit  Court. 

/.  W.  Buskirk  and  H.  C.  DuneaUy  for  appellants. 

J.  F.  Morgan,  for  appellee. 

Mitchell,  J. — On  the  1st  day  of  October,  1870,  Israel 
Naugle  was  duly  appointed  guardian  of  the  minor  heirs  of 
Ellis  Burton,  deceased,  and  filed  his  bond  to  the  approval  of 
the  clerk  of  the  Monroe  Common  Pleas  Court,  with  William 
Stuart  as  surety. 

On  the  3d  day  of  September,  1883,  the  relator,  one  of  the 
heirs  of  Ellis  Burton,  having  attained  his  majority,  brought 
this  suit  on  the  bond,  assigning,  among  other  breaches,  that 
the  appellant  had  failed  to  account  for  and  pay  over  the  moneys 
which  had  come  to  his  hands  from  a  pension  to  which  the  re- 
lator was  entitled  in  virtue  of  the  service  and  death  of  his 
father  in  the  army. 

The  court  found  the  facts  specially,  and  stated  as  a  conclu- 
sion of  law  thereon  that  there  was  due  the  relator  the  sum 
of  $133,  for  which  he  had  judgment. 

1.  It  is  argued  that  the  complaint,  to  which  a  demurrer 
was  overruled  below,  is  bad,  because  it  does  not  aver  that  the 
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Robert  W.  Burton  therein  referred  to  is  the  relator,  and  the 
case  of  Fee  v.  State,  ex  reL,  74  Ind  66,  is  relied  on. 

We  think  it  fairly  appears  from  the  complaint  that  the  re- 
lator and  the  Robert  W.  Burton  mentioned  in  the  body  of 
the  complaint  is  the  same  person.  It  can  be  gathered  from 
its  averments  that  the  plaintiff's  father,  Ellis  Burton,  died  in 
the  United  States  service,  and  that  a  pension  was  allowed  by 
the  government  to  his  minor  heirs,  and  that  Naugle  was  ap- 
pointed guardian  for  "  said  minor  heirs,"  among  whom  was 
one  named  "  Robert  W.  Burton."  As  it  may  be  presumed 
that  the  relator's  father  had  but  one  child  named  Robert  W. 
Burton,  we  may  by  that  means  arrive  at  the  conclusion  that 
the  relator  was  the  Robert  W.  Burton  for  whom  Naugle  was 
appointed  guardian,  and,  by  carrying  that  presumption  through 
the  complaint,  identify  him  as  the  person  therein  referred  to 
by  that  name. 

2.  We  are  also  asked  to  determine  the  correctness  of  the 
ruling  of  the  court  in  admitting  in  evidence,  over  the  appel- 
lants' objection,  an  exemplified  copy  of  the  book  of  accounts 
of  R.  M.  Kelley,  U.  S.  pension  agent  at  Louisville,  Ken- 
tucky, showing  the  amount  and  dates  of  payments  made  by 
him  as  pension  agent  to  the  appellant  Naugle. 

Whether  the  certificate  embracing  a  copy  of  the  account, 
as  it  is  alleged  to  appear  on  the  books  of  the  pension  agent, 
was  properly  admitted  is  a  question  involved  in  some  doubt. 
We  are  aware  of  no  statute  law  or  other  public  regulation 
which  requires  a  pension  agent  to  keep  any  such  books  of 
account  or  any  other  record  of  his  official  acts,  as  in  Wells  v. 
State,  ex  reL,  22  Ind.  241.  Yet,  from  the  nature  of  the  business 
conducted  in  those  offices,  it  is  doubtless  necessary  that  some 
system  of  accounts  should  be  and  is  prescribed  or  adopted  for 
recording  the  particular  transactions  in  books,  which  records 
are  in  a  sense  public.  1  Greenl.  Ev.,  sections  483,  484.  With- 
out deciding  the  question  whether  this  certificate  was  prop- 
erly admissible  in  evidence  or  not,  it  is  apparent  from  the 
whole  record  that  its  admission  was  harmless  to  the  appellant. 


^  J 
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The  certificate  from  the  pension  agent  shows  that  Xaugle 
was  paid  on  account  of  pensions  for  his  wards,  between  the 
dates  of  July  19th,  1871,  and  Septembe^  9th,  1872,  $444.54, 
and  this  comes  within  ninety-seven  cents  of  the  amount 
he  charges  himself  with  in  the  reports  made  by  him  to- the 
court  during  his  first  period  of  service  as  guardian,  which 
reports  are  properly  in  evidence.  The  certificate  shows 
further  that  there  was  paid  to  Mr.  Naugle  on  account  of  his 
ward's  pension,  on  May  31st,  1877,  during  his  second  period 
of  service  as  guainlian,  the  sum  of  $330.  That  this  last 
amount  is  correct  is  tacitly  admitted  by  the  appellant  in  his 
deposition,  wherein  he  shows  that  during  this  period  he  paid 
of  this  sum  $313  to  his  successor,  Mr.  Draper,  whose  receipts 
he  exhibits,  besides  showing  other  disbursements  made  by 
him  which  more  than  account  for  the  whole  of  it.  As  he 
is  not  charged  with  money  accruing  from  any  other  source, 
and  as  he  makes  no  denial  of  having  received  all  that  is 
charged  from  that  in  question,  it  results  to  a  demonstration 
that  he  was  not  injured  by  the  certificate  of  Mr.  Kelley. 

3.  The  appellant  also  complains  of  the  ruling  of  the  court 
in  refusing  to  suppress  the  deposition  of  Herbert  Eklington, 
on  account  of  the  informality  of  the  notice,  but  as  the  testi- 
mony given  by  Edington,  and  that  given  by  the  appellant 
Naugle,  on  the  only  point  material  to  the  inquiry,  were  in  no 
way  in  conflict,  but  in  substantial  agreement,  we  need  not 
determine  whether  the  ruling  of  the  court  was  correct  or  not. 

4.  As  regards  the  letter  of  Mr.  Naugle,  written  by  him  to 
Mr.  Dunn,  the  relator's  attorney,  which  was  admitted  in  evi- 
dence over  his  objection,  it  may  be  said  that  while  the  writ- 
ing of  the  letter  was  of  questionable  propriety,  we  think  it 
was  so  far  in  the  nature  of  a  proposition  for  a  compromise 
as  that  it  ought  not  to  have  been  admitted  in  evidence.  It 
is  the  policy  of  the  law  to  encourage  the  amicable  adjustment 
of  all  controversies  between  citizens,  and  all  communications 
and  conversations  which  have  that  end  in  view  are  and  should 
be  protected.     The  letter  in  question,  bearing  upon  its  face 
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the  manifest  purpose  of  seeking  a  compromise^  it  should 
neither  have  been  offered  nor  received  in  evidence.  Aside  from 
the  letter,  however,  the  reports  and  admissions  of  the  guar- 
dian so  abundantly  establish  the  &cts  found  by  the  court 
that  it  is  again  apparent  that  no  injury  came  to  him  from 
its  admission. 

5.  It  appeared  from  the  evidence,  and  it  was  also  found  as 
a  fiict  by  the  court,  that  the  appellant  Naugle .  resigned  his 
trust  as  guardian  on  the  4th  day  of  November,  1873,  having 
in  his  hands,  as  shown  by  his  final  report,  $108.36  belonging 
to  his  ward,  Robert  W.  Burton.  The  report  contained  a 
particular  account  of  his  receipts  and  disbursements,  and  rep- 
resented that  his  ward  had  gone  to  the  State  of  Kentucky  to 
reside,  and  that  Herbert  Edington  had  been  duly  qualified  as 
his  guardian  in  that  State.  It  further  contained  a  request 
that  he  might  be  allowed  to  pay  the  money  over  to  Eding- 
ton, take  his  receipt  therefor,  and  upon  filing  the  receipt  be 
discharged.  This  report  was  confirmed  and  approved  and 
the  guardian  discharged  without  it  being  made  to  appear  in 
any  way  from  the  record  whether  the  balance  stated  was  ever 
paid  over  to  Edington  or  not. 

On  the  23d  day  of  March,  1877,  Naugle  was  again  ap- 
pointed and  qualified  as  guardian  of  the  relator,  and  again 
he  resigned  on  the  2d  day  of  June,  1877. 

During  his  second  term  he  received  the  $330  above  men- 
tioned, and  no  more,  all  of  which  he  disbursed  properly,  with 
$44.15  besides. 

The  only  defalcation  shown  in  the  evidence,  or  found  by 
the  court,  was  the  failure  to  pay  over  to  Edington  the  $108.36 
which  was  shown  in  his  hands  by  his  report  when  he  resigned 
the  first  time.  The  court  below  found  this  sum,  with  the  in- 
terest and  penalty,  less  the  $44.15  above  mentioned,  as  the 
amount  due,  and  for  which  he  and  his  bondsman  on  his  first 
bond  were  held  liable. 

It  is  now  argued  that  the  discharge  from  the  first  guardian- 
ship is  conclusive  in  favor  of  his  bondsman  on  the  first  bond, 


288  SUPREME  COURT  OF  INDIANA, 

Naugle  et  at,  v.  The  State,  ex  reL  Burton. 

SO  long  as  such  discharge  is  allowed  to  stand  unrevoked,  and 
the  case  of  Candy  v.  Haninore,  76  Ind.  125,  is  relied  on.  That 
case,  however,  decides  nothing  more  which  is  pertinent  to  the 
point  under  inquiry  than  that  where,  upon  a  final  report  made 
by  a  guardian  in  which  he  shows  that  he  has  paid  out  the 
balance  in  his  hands  to  his  ward,  whose  receipt  is  exhibited 
with  the  report,  and  upon  which  he  is  finally  discharged,  such 
discharge,  while  it  stands,  is  not  subject  to  collateral  attack  in 
a  suit  by  the  ward  against  the  guardian.  Conceding  the 
authority  of  that  case,  as  we  do  fully,  it  manifestly  can  have 
no  influence  on  this.  Here  the  report  of  the  guardian  shows 
on  its  face  that  he  had  in  his  hands  undisbursed  at  the  time 
of  his  discharge  $108.36  belonging  to  his  ward  Robert  W. 
Burton.  He  only  asked  to  be  discharged  upon  filing  the  re- 
ceipt of  Edington,  and  while  it  is  true  the  record  which  fol- 
lows immediately  recites  the  approval  of  the  report  and  the 
discharge  of  the  guardian,  it  nowhere  appears  of  record  that 
the  money  was  paid  or  the  receipt  filed. 

That  the  court  discharged  him  without  requiring  him  first 
to  pay  over  what  his  report  shows  was  in  his  hands,Moes  not 
amount  to  an  adjudication  that  he  had  paid  it  over.  There 
would  be  nothing  to  support  such  a  judgment,  as  a  judgment 
can  never  be  more  comprehensive  than  the  relief  asked  for, 
and  to  which  a  party  in  his  petition  shows  himself  to  be  en- 
titled. To  prove  that  the  $108.36  was  not  paid  does  not 
contradict  the  report  or  attack  the  judgment. 

6.  Finally,  it  is  argued  that  the  first  bondsman  is  not  liable 
for  the  amount  remaining  in  the  guardian's  hands  when  he 
•  resigned  the  first  time,  that  the  $108.36  were  assets  on  hand 
at  that  time,  and  that  if  any  person  is  liable,  it  is  contended, 
the  liability  is  under  the  second  bond  for  not  accounting  for 
this  sum  which  remained  in  his  hands.  This  contention  is 
opposed  to  Lowry  v.  StxUe,  ex  reL,  64  Ind.  421,  and  a  number 
of  other  cases. 

The  guardian  was  in  default  as  soon  as  he  accepted  a  dis- 
charge with  the  money  in  his  hands  without  paying  it  over, 
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and  the  liability  having  attached  it  could  only  be  discharged 
by  payment.  That  he  was  appointed  guardian  a  second  time 
some  four  years  later  could  in  no  manner  affect  it. 

Judgment  affirmed,  with  costs. 

Filed  April  2, 1885 ;  petition  for  a  rehearing  overruled  June  26, 1885. 


No.  11,646. 

Jewett  et  al.  v,  Meech  et  al. 

Pabtnebshif.  —  Oonveyance  of  Jhr^fiersAtp  Prcperiy. — FroMd,  —  Bcfna  Fide 
Pareka^er, — Notice, — Where  partners  convey  all  the  partnership  prop- 
erty in  payment  of  the  individual  debts'of  the  partners,  and  it  is  after- 
wards conveyed  to  one  who  takes  in  good  faith  for  value,  without  notice 
of  any  fraudulent  intent,  the  property  can  not  be  subjected  to  the  pay- 
ment of  partnership  debts. 

Practice. —  Verdict, — IrUerrogalories  to  Jury, — A  general  verdict  for  plaintiff 
can  not  stand  against  answers  of  the  jury  to  interrogatories  in  conflict 
with  it ;  and  ia  such  case  the  judgment  should  be  for  the  defendant. 

From  the  Huntington  Circuit  Court. 

L.  P.  MiUigaUy  0.  W.  Whitdock  and  J.  C,  BranyaUy  for 
appellants. 

B.  M.  Cobb  and  C.  W.  WatMns,  for  appellees. 

BiCKNELL,  C.  C— The  appellants,  in  April,  1881,  sold 
goods  to  Peter  K.  Meech  &  Brother.  Afterwards  Meech  & 
Brother  exchanged  all  their  partnership  property  for  real  es- 
tate, known  as  the  Antioch  flouring-mills,  and  had  the  deed 
therefor  made  to  William  A.  Meech  in  payment  of  their  in- 
dividual debts  to  him.  This  transaction  left  Meech  &  Brother 
without  any  property  subject  to  execution. 

William  A.  Meech  conveyed  the  flouring-mills  to  William 
H.  Meech,  by  whom  they  were  conveyed  to  Elward  &  Krieg- 
banm. 

The  appellants,  in  October,  1881,  obtained  a  judgment 
Vol.  101.— 19 
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against  Meech  &  Brother  for  the  value  o£  the  goods  sold  as 
aforesaid. 

In  July,  1882,  the  appellants  brought  this  suit  against  the 
appellees,  stating  the  facts  aforesaid,  and  alleging  that  all  of 
the  foregoing  conveyances  were  without  consideration,  and 
were  made  with  intent  to  hinder,  delay  and  defraud  them  and 
the  creditors  of  said  Meech  &  Brother,  and  that  each  of  said 
grantees  took  his  conveyance  with  notice  of  such  fraudulent 
intent,  and  for  the  purpose  of  consummating  it.  The  com- 
plaint prayed  that  said  conveyances  be  set  aside,  and  said  real 
estate  be  declared  subject  to  the  lien  of  the  plaintiffs'  judg- 
ment. 

The  record  states  that  the  answers  of  the  defendants  Peter 
K.  Meech,  Benjamin  Meech  and  William  A.  Meech  are  not 
on  file.  We  decide  nothing  as  to  the  effect  of  such  an  omis- 
sion, because  the  judgment  must  be  affirmed  for  the  reasons 
hereinafter  stated. 

The  defendants  William  H.  Meech  and  Elward  &  Krieg- 
baum  answered  separately  that  they  bought  the  flouring-milk 
for  a  valuable  consideration  and  without  notice  of  any  fraud 
or  of  any  equitable  claim  upon  the  property,  and  they  denied 
all  the  other  material  allegations  of  the  complaint.  The 
plaintiff*  replied  in  denial  of  these  answers. 

The  issues  were  tried  by  a  jury,  who  returned  the  follow- 
ing verdict:  "  We,  the  jury,  find  for  the  plaintiff*/'  There 
was  no  demand  for  a  trial  by  the  court,  and  there  was  no  ob- 
jection by  either  party  to  a  trial  by  jury.  Each  party  put 
interrogatories,  which  were  submitted  to  the  jury  by  the  court, 
and  which,  with  the  answers  of  the  jury  thereto,  were  returned 
with  the  verdict.  Among  the  answers  are  the  following,  and 
there  are  no  others  in  conflict  with  them : 

"  Question.  Did  they  (Peter  K.  Meech  &  Brother)  on  that 
day  convey  away  all  their  partnership  property  and  effects  f 
Answer.    Yes. 

"Question.  To  whom  did  they  convey  the  same?  Answer* 
Henry  and  Lewis  Bridge  and  William  H.  D.  Lewis. 


NOVEMBER  TERM,  1884.  291 

Jewett  et  oL  %\  Meech  ti  oL 

"  Question.  To  whom  did  the  Bridges  convey  the  real  es- 
tate taken  in  exchange  for  said  partnership  goods  ?  Answer. 
William  A.  Meech. 

"  Question.  For  what  consideration  was  that  conveyance 
made^  or  for  what  price  to  William  A.  Meech?  Answer. 
t^,000. 

"Question.  Was  not  said  property  accepted  by  the  said 
"William  A.  Meech  for  a  good  and  valid  consideration,  and 
wthout  any  intention  of  fraud  on  his  part?  Answer.  Yes. 
"  Question.  Was  not  the  Antioch  mill  property  transferred 
to  William  H.  Meech  for  a  full  and  valid  consideration  ?  An- 
swer.   Yes. 

"  Question.  At  the  time  of  the  transfer  of  said  property  by 
William  A.  Meech  to  William  H.  Meech,  had  William  H. 
Meech  any  notice  of  any  equity  or  equitable  claim  on  the 
part  of  the  plaintiffs?    Answer.    No. 

"  Question.  What  consideration  has  William  H.  Meech  al- 
ready paid  his  father  for  said  mills?  Answer.  Fourteen  hun- 
dred dollars  of  mortgages  on  the  mills,  and  supported  his 
&ther  and  mother  for  fourteen  months. 

"  Question.  Were  not  the  assumption  of  the  liens  against 
said  property,  and  the  contract  to  care  for  the  maintenance 
and  support  of  William  A.  Meech  and  his  wife  a  fair  and 
valid  consideration  for  such  conveyance  ?    Answer.   Yes. 

"  Question.  Does  not  the  evidence  show  that  William  H. 
Meech  had  no  knowledge  of  any  indebtedness  of  Peter  K. 
and  Benjamin  F.  Meech  to  plaintiffs  at  the  time  of  the  trans- 
fer of  said  property  from  William  A.  Meech  to  him  ?  An- 
swer. Yes." 

The  defendants  William  A.  Meech,  William  H.  Meech, 
William  A.  EI  ward  and  William  Kriegbaum,  severally  moved 
the  court  for  judgment  in  their  favor  on  the  answers  to  the 
interrogatories,  notwithstanding  the  general  verdict.  These 
motions  were  sustained,  and  the  plaintiffs  recovered  only  a 
judgment  against  Peter  K.  Meech  and  Benjamin  F.  Meech 
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for  the  amount  of  their  claim  against  them.     The  plaintiffs 
■appealed.     The  evidence  is  not  in  the  record. 

The  only  errors  assigned  are,  that  the  court  erred  in  sus- 
taining the  several  motions  aforesaid  for  judgment,  notwith- 
standing the  verdict. 

The  only  question  is,  are  the  answers  to  the  interrogatories 
so  inconsistent  with  the  general  verdict  that  they  can  not  be 
reconciled  therewith  ?  We  think  they  are.  The  general  ver- 
dict implies  that  the  fraud  alleged  was  proved;  the  answers  to 
the  interrogatories  show  that  such  fraud  was  not  proved. 

A  conveyance  of  real  estate,  for  which  a  valuable  consid- 
eration has  been  paid,  can  not  be  set  aside  for  fraud  without 
proof  that  the  grantee  was  privy  to  the  fraud.  In  the  pres- 
ent case,  the  answers  to  the  interrogatories  expressly  declare 
that  William  A.  Meech  took  his  conveyance  for  a  good  and 
valid  consideration  and  without  any  intention  of  fraud  on 
his  part,  and  that  William  H.  Meech  took  his  conveyance 
for  a  full  and  valid  consideration,  and  without  notice  of  any 
equity  or  equitable  claim  on  the  part  of  the  plaintiffs.  A 
purchaser  for  a  valuable  consideration  without  notice  can 
transfer  a  valid  title. 

The  appellants  seem  to  suppose  that  they  had  a  lien  on  the 
Antiocli  flouring  mills,  because  it  was  either  {)artncrship 
property  or  the  proceeds  of  partnership  property.  But  the 
'^  claim  of  the  joint  creditors  is  not  such  a  lien  U]yon  the  part- 
nership property  but  that  a  bona  fide  alienation  to  a  pur- 
chaser for  a  valuable  consideration  by  the  partners,  or  either  of 
them,  before  judgment  and  execution,  will  be  held  valid. 
Upon  a  dissolution  of  the  partnership,  each  partner  has  a 
lien  upon  the  partnership  effects,  as  well  for  his  indemnity  as 
for  his  proportion  of  the  surplus.  But  creditors  have  no 
lien  upon  the  partnership  effects  for  their  debts.  Their  equity 
is  the  equity  of  the  partners  operating  to  the  payment  of  the 
partnership  debts.'^  3  Kent  Com.  65.  TrcTdman  v.  Swart- 
zell,  85  Ind.  443;  Barkley  v.  Tapp,  87  Ind.  25.  The  same 
doctrine  is  asserted  in   Story  on  Partnership,  section  368, 
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concluding  thus :  "  It  follows  that  those  effects  are  susceptible 
of  being  legally  transferred,  bona  Jide,  for  a  valuable  consid- 
eration, to  any  persons  whatsoever,  and  as  well  to  the  other 
partners  as  to  mere  strangers/^  See,  also,  Lema  v.  Harrison,. 
81  Ind.  278 ;  Lindley  Partnership,  681 ;  Story  Partnership,, 
section  97. 

The  court  below  did  not  err  in  sustaining  the  motions  of 
the  defendants  William  A.  Meech,  William  H.  Meech,  Wil- 
liam Elward  and  William  Kriegbaum  for  judgment  in  their 
favor  upon  the  answers  to  the  interrogatories. 

The  judgment  ought  to  be  affirmed. 

Per  Citriam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellants. 
Filed  April  10, 1885. 


No.  10,480. 

Wolfe  v.  Pugh,  Administratrix. 

Fraud.  —  CoTispiracy,  —  Exchange  of  Real  Edaie,  —  Reaeission  of  Contract, — 
FrxLudulenl  RepreaentatioTis. — Pleading. — Complaint. — A  complaint  for  the 
rescission  of  a  contract  for  the  exchange  of  real  estate,  which  alleges, 
in  substance,  that  W.  and  two  others,  for  the  purpose  of  defrauding 
plaintiff  of  a  valuable  farm,  conspired  together,  and  falsely  and  fraud- 
ulently represented  that  W.  was  the  owner  of  a  certain  tract  of  good, 
tillable  land,  with  valuable  improvements  thereon,  desirably  located  in 
a  certain  county  in  another  State,  and  worth  a  certain  substantial  sum, 
which  he  would  convey  to  plaintiff  in  exchange  for  his  farm  and  pay 
him  a  certain  cash  difference,  and  by  falsehood  and  device  impressed  him 
with  the  desirability  of  the  trade,  without  an  inspection  of  the  land ; 
whereas  such  land  is  swamp  land,  wholly  unimproved,  situated  in  a 
different  county  from  that  represented,  and  almost  wholly  worthless,  of 
all  which  plaintiff  was  ignorant  until  after  an  exchange  of  deeds,  states 
a  good  cause  of  action. 

Same. — Parties  to  Conspiracy. — All  who  concur  in  and  willingly  and  know- 
ingly become  parties  to,  and  further  a  conspiracy,  are  parties  to  it  with^ 
out  proof  of  other  or  previous  agreement  to  concur  in  or  further  it. 
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Same. — Evidence. — Acts,  Declaraiiofns  and  Representatuma  cf  Co-Conspimioi:^ 
The  acts,  declarations  and  representations  of  an  alleged  conspirator  are 
not  binding  upon  absent  parties,  nor  competent  evidence  against  them, 
until  there  has  been  proof  of  a  conspiracj;  but  when  that  is  estab- 
lished, such  acts,  declarations  and  representations  become  competent 
evidence  against  all  parties  shown  to  have  been  connected  with  such 
conspiracy,  if  in  furtherance  of  that  object 

Same. — Agency, — There  may  be  an  agency,  and  also  a  conspiracy  to  de- 
fraud, between  the  same  persons  and  relating  to  the  same  transaction. 

Same. — Principal  and  AgenL—IAahiliLy  cf  Pi^incipal  for  Fraud  of  Agejti,^ 
Where  a  principal  authorizes  an  agent  to  effect  an  exchange  of  lands 
with  a  third  person,  he  is  answerable  for  and  is  bound  by  the  acts  and 
representations  of  the  agent,  and  the  instrumentalities  employed  by 
him  in  accomplishing  that  end,  even  though  the  agent  is  guilty  of 
fraud  which  the  principal  did  not  direct,  and  of  which  he  did  not  have 
knowledge. 

Same. — Evidence. — Rescission. — The  acts  and  representations  of  the  agent  in 
the  way  of  inducing  the  third  person  to  make  the  trade,  and  the  acts 
and  declarations  of  another,  in  the  presence  of  the  agent,  who  is  used  by 
him  as  a  means  of  deceiving  such  third  person,  are  competent  evidence 
against  the  principal  in  an  action  for  rescission. 

Practice. — Objection  to  Evidence  Before  it  is  Given. — It  is  not  error  for  the 
trial  court  to  overrule  an  objection  to  the  testimony  of  a  witness  made 
before  such  testimony  is  given,  and  when  the  court  can  not  know  what 
it  will  be. 

Same. — Motion  to  Strike  Out. — It  is  not  error  to  overrule  a  motion  to  strike 
out  certain  evidence  as  a  whole,  where  a  part  of  it  is  competent. 

Same. — Harmless  Error. — If  a  judgment  is  right  upon  the  evidence,  it  will 
not  be  reversed  because  of  erroneous  instructions. 

From  the  Sullivan  Circuit  Court. 

J.  T.  Hays,  H.  J.  Hays,  8.  Ooulson,  T.  J.  Wolfe  and  J.  31. 
Humphreys,  for  appellant. 

J.  a  Briggs,  G.  W.  Buf,  J.  B.  Patten,  C.  E.  Barrett  and 
J.  T.  Beasley,  for  appellee. 

ZoLLARS,  C.  J. — Charles  E.  Pugh  was  the  plaintiff  below, 
and  based  his  action  on  the  ground  that  he  had  been  defrauded 
in  a  land  transaction.  Subsequent  to  this  appeal  Pugh  died, 
and  his  administratrix  has  been  substituted  as  appellee.  The 
complaint  may  be  epitomized  as  follows:  Charles  E.  Pugh,  a 
young  man,  inexperienced  in  business,  owned  two  tracts  of 
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land  in  Sullivan  county,  and  was  offering  to  sell  an  eighty- 
seven-acre  tract,  worth  $2,000,  so  as  to  be  enabled  to  pay  off 
a  mortgage  upon  the  other  tract.  Knowing  this,  appellant, 
John  E.  Osborn,  and  Jesse  Trueblood,  for  the  purpose  of 
cheating  and  defrauding  Pugh  out  of  his  eighty-seven-acre 
tract,  conspired  and  confederated  together,  and  falsely,  fraud- 
ulently and  knowingly  represented  to  him  that  appellant  Wolfe 
was  the  owner  of  eighty  acres  of  land  in  Crawford  county, 
Illinois,  five  and  one-half  miles  southwest  of  Robinson,  the 
county  seat  of  the  county,  which  was  good  tillable  land,  with 
good  and  valuable  improvements  thereon,  and  worth  $1,500. 
As  a  part  of  the  conspiracy,  and  in  furtherance  of  it,  they 
proposed  to  Pugh  that  Wolfe  would  take  his  land  and  therefor 
give  him  the  Illinois  land  and  $600  in  cash.  Osborn,  with 
the  full  knowledge  of  Wolfe,  represented  to  Pugh  that  he 
knew  a  man,  Trueblood,  who  would  purchase  from  him  the 
Illinois  land  at  $1,150  cash  so  soon  as  the  trade  between  Wolfe 
and  Pugh  should  be  consummated.  Trueblood  represented 
to  Pugh  that  he  knew  of  the  Illinois  land,  as  he  had  a  brother 
who  owned  and  lived  upon  an  adjoining  tract,  and  that  so 
fioon  as  Pugh  should  become  the  owner  of  the  land,  he,  True- 
blood, would  give  him  $1,150  for  it,  and  upon  Pugh  consent- 
ing, Trueblood  gave  to  him  a  watch  to  bind  the  bargain. 
They  also  represented  to  Pugh  that  Wolfe  wanted  his  land  so 
as  to  exchange  it  for  property  nearer  to  him ;  that  he  had 
made  a  contract  with  one  James  McKee  to  take  the  land,  and 
that  to  save  the  expense  of  two  deeds  Pugh  and  wife  should 
make  a  deed  direct  to  McKee.  They  also  stated  that  Wolfe 
would  execute  a  deed  to  Pugh  for  the  Illinois  land,  and  leave 
it  with  the  county  recorder  to  be  delivered  so  soon  as  they 
could  perfect  the  trade  with  McKee,  and  he  paid  the  $700 
**  boot  money"  under  their  agreement  with  him,  and  that  when 
McKee  should  have  paid  this  money,  the  deed  should  be  de- 
livered to  Pugh,  and  the  $500  cash  should  be  paid  to  him,  and 
that  Pugh  could  then  complete  his  sale  to  Trueblood,  and  get 
from  him  the  $1,150  for  the  Illinois  land.     Pugh  and  wife 
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executed  their  deed,  conveying  the  land  to  McKee,  and  de- 
livered it  to  Wolfe.  Shortly  after  this  the  deed  for  the  Illinois 
land  was  delivered  to  Pugh,  and  the  $500  was  paid  to  him  by 
Wolfe.  Pugh  was  ignorant  of  the  quality,  location  and  value 
of  the  Illinois  land,  and  relied  upon  the  representations  of  the 
other  parties  as  to  its  quality,  value  and  location,  and  relied 
upon  Trueblood  taking  it  from  him  at  $1,150.  All  of  their 
representations  concerning  the  land  were  false  and  fraudulent, 
and  known  by  the  defendants  to  be  such.  Wolfe  did  not  own 
land  in  Crawford  county  within  five  and  one-half  miles  of 
Eobinson.  He  owned  eighty  acres  in  Lawrence  county,  Illi- 
nois, which  was  not  and  is  not  tillable  for  any  purjwse,  but, 
on  the  other  hand,  is  swamp  land,  without  any  kind  of  im- 
provements upon  it,  and  is  not,  and  was  not,  worth  over  $80. 
Of  all  this  Pugh  was  ignorant  until  after  the  exchange  was 
consummated  and  the  deeds  had  been  delivered.  Upon  an 
examination  of  his  deed  from  Wolfe  he  learned  for  the  first 
time  that  the  land  was  not  in  Crawford  county,  and  still  sub- 
sequent to  this  he  learned  of  the  other  frauds  practiced  upon 
him.  He  also  learned  for  the  first  time,  after  the  trade  was 
consummated  and  the  deeds  passed,  that  Trueblood  was  finan- 
cially worthless,  and  that  his  proposition  to  pjirchase  the  Il- 
linois land  was  but  a  trick,  in  ftirtherance  of  the  conspiracy 
to  cheat  him  out  of  his  land  in  this  State.  Upon  learning 
of  these  frauds,  Pugh  tendered  to  Wolfe  the  $500,  a  deed  of 
reconveyance  of  the  Illinois  land,  and  demanded  a  deed  for 
the  land  conveyed  to  McKee. 

This  complaint  clearly  states  a  ea^se  in  favor  of  Pugh. 
As  to  the  Illinois  land,  the  representations  were  not  simply 
as  to  its  value;  they  went  further,  and  stated  those  things 
upon  which  value  rests.  The  land  was  represented  as  being 
good,  tillable  land,  with  valuable  improvements  thereon,  and 
situated  within  five  and  one-half  miles  of  the  county  seat. 
It  is  averred  that  all  of  these  representations  were  false  and 
fraudulent,  and  known  by  the  pai*ties  to  be  so ;  that  the  land 
was  not  thus  situated,  but  was  many  miles  away  in  another 
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county;  that  the  land  was  not  tillable  for  any  pui"pose,  was 
swamp  land^  without  any  kind  of  improvements,  and  hence 
almost  w^hoUy  worthless.  The  part  taken  by  Trueblood  was 
well  calculated  to  assist  in  misleading  a  man  inexperienced 
in  business  affairs^  impress  him  with  the  desirability  of  the 
trade,  and  turn  him  aside  from  going  and  making  a  ])ersonaI 
inspection  of  the  land  for  himself.  But  under  the  circum- 
stances ajB  detailed  in  the  complaint^  Pugh  was  not  bound  to 
go  into  another  State  and  inspect  the  land.  The  parties, 
having  represented  to  him  the  location  and  quality  of  the 
land,  and  the  extent  of  the  improvements,  and  thus  gotten 
from  him  a  valuable  &rm  for  almost  nothing,  can  not  turn 
upon  him  now,  admit  all  of  this  falsehood  and  fraud,  and,  in 
refiising  to  make  reparation,  charge  him  with  carelessness  in 
accepting  as  true  what  they,  by  asseveration  and  device,  sought 
to  impress  upon  him  as  true.  It  does  not  lie  with  them  to 
say  that  because  he  trusted  to  their  word,  instead  of  suspect- 
ing them  of  felsehood,  they  are  entitled  to  the  fruits  of  their 
falsehood,  and  he  is  without  remedy.  This  is  well  settled  by 
authority.     West  v.  Wright,  98  Ind.  335,  and  cases  there  cited. 

There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint. The  complaint,  as  will  be  observed,  was  filed  against 
Wolfe,  Osborn  and  Trueblood.  Trueblood  was  defaulted. 
No  further  notice  seems  to  have  been  taken  of  him  in  the 
subsequent  proceedings.  Osborn  was  not  found.  The  case 
proceeded  to  trial  and  judgment  against  Wolfe  alone. 

He  assigns  as  error  here  the  overruling  of  his  motion  for 
a  new  trial,  and  under  that  assignment  argues  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict  and  judgment,  and 
that  the  trial  court  erred  in  the  admission  of  certain  testi- 
mony, and  in  giving  and  refiising  certain  instructions. 

The  plaintiff,  Pugh,  was  a  witness,  and  detailed  the  trans- 
action, in  substance,  as  follows:  When  in  Sullivan,  on  the 
4th  day  of  April,  1881,  he  met  and  had  a  conversation  with 
John  E.  Osborn  on  the  street;  being  asked  by  Osborn 
whether  he  would  sell  his  land,  he  answered  that  in  order  to 


298  SUPREME  COURT  OF  INDIANA, 

Wolfe  I'.  Pugh,  Administratrix. 

get  money  to  pay  off  a  mortgage  upon  another  tract,  he 
would  sell  it  for  J  1,700  cash  ;  Osborn  said  that  he  had  eighty 
acres  of  land  in  Illinois  to  sell  for  api)ellant,  Wolfe,  and  upon 
being  asked  by  Pugh  as  to  its  location,  said  that  it  was  five 
and  one-half  miles  southwest  of  Robinson,  in  Crawford 
county ;  that  it  was  high,  rolling  prairie,  and  as  good  land  as 
a  "  crow  ever  flew  over,"  and  worth  eighteen  hundred  dollars; 
that  the  fences  upon  it  had  been  burned ;  that  he  knew  a 
man  by  the  name  of  Trueblood,  who.  had  sold  land  for  $1,- 
200,  and  wished  to  buy  land  in  Crawford  county,  Illinois,  and 
that  Pugh,  if  he  became  the  owner  of  Wolfe's  land,  could 
sell  it  to  Trueblood  for  $1,200  cash;  that  he,  Osborn,  would 
see  Trueblood  for  him,  Pugh,  about  the  matter,  and  that  if 
he,  Pugh,  would  come  to  Sullivan  on  the  following  Wednes- 
day, he  and  Trueblood  could  go  by  rail  to  Robinson,  get  a 
*^  rig  "  there  and  go  and  see  the  Wolfe  land.  At  that  time, 
Pugh  had  never  seen  Trueblood.  In  the  evening  of  the 
day  on  which  this  conversation  was  had,  Pugh,  at  the  re- 
quest of  Osborn,  went  with  him  to  see  Wolfe  at  his  store. 
Pugh  told  Wolfe  that  Osborn  had  said  that  he,  Wolfe,  would 
exchange  his  land  for  Pugh's,  and  give  to  him  as  a  difference, 
$500.  Wolfe  answered  that  he  would  do  so ;  to  go  on  and 
make  the  trade,  and  he  would  stand  good  for  it ;  that  he  was 
busy  in  the  store,  and  as  a  member  of  the  grand  jury,  and 
had  gotten  Osborn  to  make  the  trade  for  him.  Upon  being 
asked  by  Wolfe,  how  long  it  would  take  him  to  decide  as  to 
the  trade,  Pugh  answered  that  he  would  decide  so  soon  as  he 
could  go  and  look  at  the  Wolfe  land,  as  he  had  a  man  to  take 
it  off  his  hands.  And  in  answer  to  a  question  as  to  how 
they  were  going,  Pugh  answered  that  they  would  go  by  rail 
to  Robinson,  get  a  "rig''  there  and  go  and  see  the  land. 
Wolfe  then  said,  "  Hurry  up ;  if  we  trade,  I  want  to  do  so  and 
not  fool  about  it,"  and  then  walked  away. 

On  the  following  Wednesday  evening,  Pugh  saw  Wolfe  at 
his  store,  and  asked  for  Osborn.  Wolfe  answered  that  he  had 
sent  him  to  look  at  Pugh's  farm,  and  tliat  he  would  return  in 
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a  short  time.  On  his  way  to  the  hotel  Pugh  met  Osborn  and 
Trueblood,  and  said  to  them  that  he  and  Trueblood  would  go 
and  see  the  Wolfe  land.  Trueblood  said  that  was  of  no  use, 
as  he  had  just  come  from  the  land,  and  knew  all  about  it,  and 
that  he  would  give  for  it  $1,000  in  cash  and  his  note  for  $1 50 ; 
that  he  wanted  to  keep  $200  of  the  amount  for  which  he  had 
sold  his  land  to  build  fences  on  the  Wolfe  land.  He  gave  to 
Pugh  a  silver  watch  to  bind  the  bargain,  and  said  that  to  give 
time  for  Pugh  to  perfect  his  trade  with  Wolfe  he  would  meet 
him  on  Saturday  or  Monday  following,  and  close  up  the  pur- 
chase. Pugh  called  on  Wolfe  on  the  following  morning  and 
asked  him  about  his  Illinois  land.  He  answered  that  it  was 
good  land ;  that  he  had  been  on  it ;  that  the  only  trouble  was 
the  fences  had  been  burned ;  that  he  would  not  trade  but  for 
the  fact  that  he  could  exchange  Pugh's  farm  for  property  in 
Sullivan,  near  to  him.  Pugh  said  he  was  ready  to  exchange 
deeds.  Wolfe  answered  that  he  would  wTite  his  deed,  and  that 
Pugh  should  have  his  made  to  McKee.  Subsequent  to  this 
Osborn  and  Pugh  called  Wolfe  from  the  grand  jury  room,  and 
showed  him  Pugh's  deed.  Wolfe  handed  the  deed  to  Osborn 
and  told  him  to  go  and  deliver  it  to  McKee  and  get  the  money, 
and  asked  Pugh  to  wait  for  his  $500  until  the  return  of  Os- 
born, as  tiiat  would  relieve  him  of  the  trouble  of  getting  it 
elsewhere.  Said  he  would  let  the  county  recorder  hold  his 
deed  until  the  return  of  Osborn.  Pugh  asked  him  if  his  deed 
Avas  all  right,  to  which  he  answered  that  it  was,  and  that  if  it 
was  not  he  would  make  it  right.  On  Friday  following  Pugh 
met  Wolfe  and  Osborn  in  the  recorder's  office.  Wolfe  there 
paid  to  him  the  $500,  and  also  gave  to  Osborn  some  money. 
The  recorder  then  handed  to  Pugh  the  Wolfe  deed.  As  they  all 
left  the  court-house,  Pugh  remarked  that  he  must  get  his  deed 
from  Wolfe  recorded.  Wolfe  turned,  took  the  deed  from  Pugh, 
saying  that  he  had  a  cousin  in  Illinois,  and  would  send  the 
deed  to  him  to  have  recorded.  They  all  went  to  Wolfe's  store. 
At  the  request  of  Pugh,  Wolfe  wrote  from  the  deed  a  descrii)- 
tion  of  the  Illinois  land.    From  this,  for  the  first  time,  Pugh 
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learned  that  it  was  located  lii  Lawrence,  and  not  in  Crawford 
county.  He  mentioned  this  fact  to  Wolfe,  who  answered  that 
if  he  had  been  asked  about  the  matter  he  would  have  told  him 
that  the  land  was  in  Lawrence  county.  While  Wolfe  and  Pugh 
were  talking  Osborn  went  to  the  bank.  These  deeds  were 
made  on  the  7th  day  of  April,  188L  On  the  14th  day  of  the 
same  month  Pugh  demanded  a  rescission  of  the  contract,  and 
made  the  proper  tenders,  etc.  Trueblood  was  a  lightning-rod 
peddler,  and  utterly  worthless  financially.  Osborn  was  no 
better.  A  few  days  after  the  trade  Osborn  left  for  Kansas, 
and  is  still  absent. 

The  evidence  shows  conclusively  that  Pugh's  land  was 
worth  between  $1,700  and  $2,000 ;  that  Wolfe's  was  not  worth 
over  $100,  and  that  every  representation  concerning  it  was 
false. 

W.  G.  Brodus  testified  that  before  the  consummation  of  the 
trade,  and  in  the  absence  of  Wolfe,  Osborn  told  him  that  he, 
was  trading  Wolfe's  land  to  Pugh,  and  wanted  to  buy  a  watch 
to  give  to  Trueblood  to  bind  the  bargain  between  him  and 
Pugh;  that  he  had  not  time  to  get  the  money  from  Wolfe; 
that  he  had  had  Sol  Walls  to  assist  him  in  making  the  trade 
with  Pugh,  but  he  was  not  as  efficient  as  Trueblood.  The 
witness  sold  the  watch  to  Osborn  for  $8,  which  Trueblood 
afterwards  gave  to  Pugh. 

Another  witness  testified  that  prior  to  the  trade  Wolfe  told 
him  that  he  thought  the  trade  would  be  made. 

Park  Beard  testified  that  a  short  time  before  Osborn  went 
•away  he  saw  him  in  Wolfe's  store  in  close  conversation  with 
Wolfe.  He  said  he  had  been  helping  Wolfe  make  the  trade, 
and  had  made  $1,000.  Wolfe  replied  :  "  Yes,  he  made  a  nice 
thing." 

Wm.  Joyce  testified  that  on  the  day  the  trade  was  made,  he 
had  a  conversation  with  Osborn  in  Pugh's  presence,  in  front 
of  Wolfe^s  store,  but  in  the  absence  of  Wolfe,  in  which  con- 
versation Osborn  made  representations  as  to  the  location^ 
quality  and  value  of  the  Wolfe  land. 
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James  McKee  testified  that  Osborn  came  to  his  house  in 
the  country  on  Wednesday  before  the  trade,  and  said  that  he 
had  traded  for  Pugh^s  land,  and  wanted  to  sell  it  to  him ;  said 
he  had  just  come  fr6m  Illinois,  and  wanted  to  sell  the  land  to 
start  a  grocery  store.  McKee  offered  him  $700  in  cash  and 
his  notes  for  $600.  On  the  next  day  Osborn  went  to  McKee 
with  the  Pugh  deed,  and  wanted  the  money  and  notes.  Mc- 
Kee declined  to  pay  anything  until  he  could  examine  the  title 
to  the  land.  Osborn  requested  him  to  go  to  Sullivan  early 
the  next  day,  as  he  wanted  to  purchase  his  stock  of  groceries. 
On  the  next  day  McKee  went  to  Sullivan,  and  on  seeing  that 
the  deed  was  from  Pugh  to  him,  reminded  Osborn  of  his 
statement  that  he  owned  the  land,  and  declined  to  make  any 
payment  until  he  could  see  Pugh.  Osborn  answered  that  the 
deed  was  thus  made  to  save  expense.  McKee  finally  put  the 
money  and  notes  into  the  hands  of  the  county  recorder,  to  be 
delivered  to  Osborn  if  Pugh  should  say  that  it  was  all  right. 
McKee  never  owned  any  property  in  Suljivan. 

Calvin  Bunch  testified  that  before  the  trade  was  made,  he 
asked  Osborn  for  money  on  a  debt.  Osborn  told  him  that 
so  soon  as  he  finished  a  trade  he  was  making  for  Wolfe,  he 
would  pay ;  that  he  had  a  d— d  nice  thing ;  that  he  was  sell- 
ing some  land  for  Wolfe,  and  would  make  four  or  five  hun- 
dred dollars.  Wolfe  was  not  present  at  this  conversation. 
Subsequent  to  this,  the  witness  saw  Wolfe  and  Osborn  in 
close  conversation  in  Wolfe's  store. 

A.  Mitchell  testified  that  one  day  Wolfe  was  late  in  get- 
ting to  the  grand  jury  room,  and  excused  his  tardiness  by 
saying  that  he  had  made  more  by  trading  than  he  could  as 
a  grand  juror. 

The  county  recorder  testified  that  McKee  left  with  him 
8700  in  money  and  his  notes  for  $600.  Wolfe,  Pugh  and  Os- 
born having  met  in  his  oflBce,  he  handed  $500  to  Wolfe,  and 
he  paid  it  over  to  Pugh.  The  balance  of  the  money  and 
notes  he  gave  to  Osborn. 

Daniel  Spilkey  testified  that  before  the  trade   he  had  a 
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conversation  with  Osborn  at  his  house,  in  the  absence  of 
Wolfe,  and  in  the  presence  of  Trueblood.  Upon  being  asked 
to  pay  a  debt  to  witness,  Osborn  said  that  he  could  pay  as 
soon  as  he  completed  a  trade  they  were  making  for  Wolfe. 
The  witness  then  told  Osborn  that  he  knew  Wolfe's  land,  and 
that  it  was  worth  nothing.  Osborn  answered  that  they  did 
not  care  for  that,  that  they  intended  to  swindle  some  one. 
The  next  day  the  witness  met  Osborn  on  the  street,  and 
again  asked  him  for  money.  Osborn  said  he  had  made  the 
trade,  and  had  the  money  in  his  pocket ;  that  he  had  made 
$250  and  a  suit  of  clothes.     Wolfe  was  a  dealer  in  clothing. 

H.  K.  Wilson  testified  that  after  the  $500  had  been  ijaid 
to  Pugh  by  Wolfe,  either  Wolfe  or  Osborn  said  to  the  other, 
"  Let  us  go  and  fix  that,"  and  that  thereupon  they  left  the 
recorder's  office,  followed  in  a  few  minutes  by  Pugh. 

W.  C.  Shattuck  testified  tliat  he  sold  the  Illinois  land  to 
Wolfe,  and  that  Wolfe  wanted  him  to  take  it  back,  because  it 
overflowed. 

Miles  Miller,  another  witness,  stated  that  he  saw  Wolfe  and 
Osborn  in  the  recorder's  office.  Osborn  said  he  was  making 
a  land  trade  for  Wolfe  and  was  to  get  $250  for  his  services, 
to  which  Wolfe  answered :  "  Yes,  and  your  money  is  ready  as 
soon  as  you  get  through.^'  Upon  hearing  this,  the  witness 
crossed  the  street  and  informed  his  brother,  to  whom  Osborn 
was  indebted. 

We  have  thus  set  out  the  substance  of  the  most  material 
evidence  in  favor  of'  appellee.  It  is  true  that  appellant 
squarely  denied  the  whole  of  it,  but  it  was  for  the  jury  to 
determine  to  whom  credence  should  be  given.  They  seem 
to  have  given  credit  to  appellee's  witnesses  in  preference  to 
appellant.     We  can  not  disturb  the  preference. 

There  can  be  no  question  that  Pugh  was  defrauded  out  of 
his  farm.  The  representations  made  and  devices  resorted  to 
were  well  calculated  to  throw  off  his  guard,  mislead  and  de- 
ceive a  person  much  more  experienced  in  business  affiurs 
than  Pugh  was. 
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Wolfe's  representatioDS  and  conduct,  aside  from  Osborn  and 
Trueblood,  it  may  well  be  said,  were  such  that  he  ought  not 
to  be  heard  to  say  that  Pugh  was  the  loser  by  his  own  fault. 
He  had  been  upon  his  Illinois  land  and  knew  that  it  was 
practically  worthless,  because  of  overflows,  and  yet  he  rep- 
resented to  Pugh  that  it  was  good  land.  He  represented  as 
a  reason  for  making  the  trade,  that  he  could  exchange  Pugh's 
land  for  town  property  near  him,  and  yet  he  must  have  known 
that  McKee  owned  no  town  property  to  exchange. 

When  Pugh  told  him  that  he  would  go  by  rail  to  Robin- 
son, and  there  get  a  "rig"  and  go  a/id  see  the  Illinois  land, 
he  knew  that  the  land  could  not  be  thus  reached  because  it 
was  situated  in  another  county,  and  yet  he  did  not  inform 
Pugh  of  that  fact,  but  urged  haste  in  the  consummation  of 
the  trade.  Withholding  his  deed  until  Pugh's  was  delivered, 
and  then  taking  it  with  an  offer  to  send  it  for  record,  before 
Pugh  had  examined  it,  indicates  a  desire  to  keep  Pugh  in 
ignorance  of  the  true  location  of  the  Illinois  land  until  it 
would  be  too  late  for  him  to  recall  his  deed,  because  of  its 
delivery  to  McKee.  There  is  no  reasonable  doubt  that  Os- 
born was  acting  for  Wolfe  in  bringing  about,  and  consum- 
mating the  trade.  And  from  the  whole  evidence,  we  can  not 
say  that  the  jury  might  not  well  have  concluded  that  Wolfe 
conspired  with  Osborn  and  Trueblood  to  cheat  and  defraud 
Pugh.  If  there  was  such  a  conspiracy,  or  if  Osborn  was 
Wolfe's  agent  to  sell  his  land,  his  acts  and  representations, 
and  the  acts  and  representations  of  Trueblood  connected  with 
the  transaction,  were  competent  evidence  against  Wolfe. 

It  may  be  conceded,  as  contended  for  by  appellant's  coun- 
sel, that  if  Osborn  was  an  agent,  he  was  a  special  agent,  and 
could  not  bind  Wolfe  beyond  the  scope  of  the  agency ;  but  it 
does  not  follow  from  this  that  his  acts  and  representations  in 
bringing  about  and  consummating  the  trade,  are  not  binding 
upon  Wolfe.  Having  given  Osborn  authority  to  bring  about 
and  consummate  the  trade,  Wolfe  must  be  bound  by  his  acts^ 
statements  and  representations  in  accomplishing  that  end. 
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When  a  principal  authorizes  an  agent  to  do  a  certain  thing,  he 
is  answerable  for  and  bound  by  the  acts  and  representations 
of  the  agent  in  accomplishing  that  end,  even  though  the  agent 
is  guilty  of  fraud  in  bringing  about  the  result.  Having  given 
such  authority,  the  principal  is  responsible  for  the  fraudulent 
as  well  as  the  fair  means  used  by  the  agent,  if  they  are  in  the 
line  of  accomplishing  the  object  of  the  agency.  Having  put 
the  agent  in  a  position  where  he  may  perpetrate  a  fraud  upon 
innocent  third  parties,  the  principal  will  not  be  allowed,  as 
against  such  third  parties,  to  retain  the  fruits  of  the  fraud 
and  defeat  a  claim  for  reparation  by  saying  that  he  justifies 
the  end,  but  not  the  means  used  by  the  agent.  Conceding  Ihat 
the  principal  is  innocent  of  any  active  fraud,  yet,  when  a  case 
arises  that  he  or  an  innocent  third  party  must  suffer  by  the 
fraud  of  the  agent,  the  principal  who  conferred  authority  upon 
the  agent  must  suffer  the  loss  rather  than  the  innocent  third 
party.  This  the  principal  may  generally  avoid  by  submitting 
to  a  rescission  of  the  contract,  and  restoring  what  he  may 
have  received  as  the  fruit  of  the  agent's  bad  faith.  To  thus 
bind  the  principal  by  the  fraud  of  the  agent  is  not  to  bind  him 
beyond  the  scope  of  the  agency.  In  such  case,  the  agent  does 
not  exceed  his  authority,  but  perpetrates  a  fraud  in  the  exer- 
cise of  his  authority  to  accomplish  the  object  of  the  agency, 
and  in  such  case  the  principal  is  liable  for  the  fraud,  although 
he  may  not  have  directed  it  nor  had  knowledge  of  it.  The 
fraud  of  the  agent  becomes  the  fraud  of  the  principal  as  to 
third  parties.  Eilenberger  v.  Protective  Mid.  Fire  Ins.  Cb., 
89  Pa.  St.  464 ;  Tagg  v.  Tennessee  Nat'l  B%  9  Heisk.  (Tenn.) 
479;  Reynolds  v.  Witte,  13  S.C.  5;  S.C,  36  Am.  R.  678. 

The  holding  in  the  case  of  Law  v.  Granty  37  Wis.  548,  is 
summed  up  in  the  syllabus  as  follows:  "  If  an  agent  effects 
a  sale  of  land  of  his  principal  by  false  representations  or  other 
fraud,  without  the  authority  or  knowledge  of  the  principal, 
the  latter  is  chargeable  with  such  fraud  in  the  same  manner 
as  if  he  had  known  or  authorized  it.  If  the  vendor  of  land 
knows  when  he  effects  the  sale,  that  the  purchaser  has  been  in- 
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duced  to  buy  by  the  false  and  fraudulent  representations  of  a 
third  person,  he  is  responsible  for  the  fraud,  though  such  third 
person  was  not  his  agenf 

In  the  case  of  Bennett  v.  Judsoji,  21  N.  Y.  238,  the  court 
said :  "  There  is  no  evidence  that  the  defendant  authorized  or 
knew  of  the  alleged  fraud  committed  by  his  agent  Davis,  in 
negotiating  the  exchange  of  lands.  Nevertheless,  he  can  not 
enjoy  the  fruits  of  the  bargain  without  adopting  all  the  in- 
i^trumentalities  employed  by  the  agent  in  bringing  it  to  a 
consummation.  If  an  agent  defrauds  the  person  with  whom 
he  is  dealing,  the  principal,  not  having  authorized  or  partici- 
})ated  in  the  wrong,  may  no  doubt  rescind,  when  he  discovers 
the  fraud,  on  the  terms  of  making  complete  restitution.  But 
so  long  as  he  retains  the  benefits  of  the  dealing  he  can  not 
claim  immunity  on  the  ground  that  the  fraud  was  committed 
by  his  agent  and  not  by  himself.   This  is  elementary  doctrine.'' 

See,  also,  the  case  of  Nelson  v.  Covring,  6  Hill,  336,  where 
it  was  held,  overruling  the  case  of  Gibson  v.  Cbft,  7  Johns. 
390,  that  an  agent  authorized  to  sell  an  article  is  presumed 
to  possess  the  power  to  warrant  its  quality  and  condition  un- 
less the  contrary  appear ;  and  this,  whether  the  agency  be 
general  or  special ;  and  that  the  principal  will,  in  such  case, 
be  affected  by  the  fraudulent  representations  of  the  agent  in 
making  the  sale.  See,  also,  Story  Agency,  section  452  and 
note,  and  cases  there  cited. 

As  we  have  said,  the  evidence  shows  clearly  that  Osborn 
was  acting  for  Wolfe.  To  say  the  least,  he  represented  him 
as  agent  in  bringing  about  and  consummating  the  trade.  His 
acts  and  representations,  in  the  way  of  inducing  Pugh  to 
make  the  trade,  became  the  acts  and  representations  of  Wolfe. 
He  could  not  delegate  authority  to  Trueblood  to  act  for 
Wolfe,  without  his  authority  or  sanction,  but  he  could  use 
him  as  a  means  of  deceiving  Pugh,  and  this  he  did.  It  was 
proper,  therefore,  to  prove  all  of  Osborn's  acts  and  repre- 
^ntations  to  Pugh  and  in  his  presence,  and  the  acts  and 
Vol.  101.— 20 
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declarations  of  Tnieblood  in  the  presence  of  Pugh  and  Os- 
born.  What  Trueblood  did  and  said  in  the  presence  of  Pugh 
and  Osborn,  became  the  acts  and  declarations  of  Wolfe  the 
principal.  The  acts,  declarations  and  representations  by  Os- 
born and  Trueblood  were  in  the  one  endeavor  to  induce 
Pugh  to  forego  an  examination  of  Wolfe's  land,  and  enter 
into  the  trade.  The  buying  of  the  watch  by  Osborn,  and  the 
giving  of  it  to  Pugh  by  Trueblood,  were  clearly  a  part  of  the 
same  scheme  to  prevent  an  inspection  of  Wolfe's  land  by 
Pugh.  These  several  acts,  the  declarations,  and  representa- 
tions by  Osborn  and  Trueblood  to  Pugh,  or  in  his  presence, 
were  competent  evidence  against  Wolfe.  They  were  the 
means  by  which  the  trade  was  effected,  and  by  which  Wolfe 
got  from  Pugh  his  farm  without  adequate  consideration. 

A  part  of  the  testimony  of  Brodus,  Joyce,  Bunch  ami 
Spilkey  consisted  of  statements  that  Osborn  told  them  that 
he  was  selling  the  land  for  Wolfe.  Appellant  contends  that 
these  statements  tended  to  prove  the  agency  of  Osborn,  or  a 
conspiracy  between  the  parties,  and  that  for  cither  purpose 
they  were  incompetent,  as  neither  an  agency  nor  a  conspiracy 
can  be  proven,  as  against  an  absent  party,  by  the  declarations 
of  an  alleged  agent  or  conspirator.  This  is  doubtless  the 
rule  of  law  well  settled,  and  if  objections  and,  exceptions  to 
the  testimony  had  been  properly  made  and  saved,  they  would 
challenge  serious  consideration.  -  But  we  think  that  as  the 
objections  were  made  and  exceptions  saved,  the  court  below 
did  not  err  in  admitting  the  testimony,  and  that  the  excep- 
tions saved  present  no  available  error.  In  each  case,  the 
witness  was  asked  whether  or  not  he  had  had  a  conversa- 
tion with  Osborn,  and,  upon  answering  that  he  had,  was  re- 
quested to  give  it.  At  this  point,  appellant  interposed  his 
objections,  stating,  with  other  grounds,  that  the  declaration 
of  an  alleged  agent  or  conspirator  is  not  competent  to  prove 
the  agency  or  conspiracy.  These  objections  were  overruled, 
and  appellant  excepted.  At  this  juncture,  the  trial  court 
did  not  and  could  not  know  what  the  t^timony  of  the  wit- 
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ne8Ses  might  be,  and  hence  did  not  err  in  overruling  the  ob- 
jections. The  witnesses  were  allowed  to  give  the  conversa- 
tions with  Osborn,  and,  as  they  proceeded,  stated  what  he 
had  siud  about  selling  the  land  for  Wolfe.  No  objections 
were  made  to  these  statements,  nor  to  any  other  statements, 
as  they  came  from  the  witnesses.  After  they  had  all  testified, 
appellant  moved  the  court  to  strike  out  and  withdraw  from 
the  jury  all  conversations  with  and  statements  and  declara- 
tions by  Osborn  in  the  absence  of  Wolfe,  because  no  agency 
nor  conspiracy  had  been  proven.  This  motion  was  properly 
overruled. 

In  the  first  place,  an  agency  at  least  had  been  clearly  es- 
tablished. In  the  second  place,  as  we  have  said,  the  jury  might 
well  have  found  from  the  evidence  that  there  was  a  conspiracy 
to  cheat  and  defraud  Pugh.  And,  in  the  third  place,  the  mo- 
tion included  all  of  the  conversations  of  Osborn  with  Pugh, 
some  of  which  was  clearly  competent.  If  any  of  the  evidence 
was  competent,  it  was  not  error  to  overrule  a  motion  to  strike 
out  the  whole  of  it.  These  observations  apply  equally  to  all 
of  the  evidence  which  appellant  contends  in  argument  was 
incompetent. 

It  is  also  urged  in  argument  that  some  of  the  statements 
by  Spilkey  were  of  conversations  with  Osborn  after  the  trade 
was  consummated,  and  his  agency  hence  at  an  end.  Here 
again  the  objections  were  made  in  the  same  way,  and  are  not, 
therefore,  available.  It  may  be  proper  to  say,  however,  that 
the  evidence  tends  to  show  that  the  agency  had  not  termi- 
nated, as  Osborn  and  Wolfe  had  not  yet  closed  up  the  trans- 
action by  a  division  of  the  proceeds,  which  they  afterwards 
made  at  a  bank.     See  Adams  v.  Davidson,  10  N.  Y.  309. 

What  we  have  said  as  to  the  competency  of  the  acts  of  Os- 
born and  Trueblood,  and  their  declarations  and  representa- 
tions to  Pugh,  is  equally  applicable  upon  the  theory  of  a 
conspiracy  to  defraud  Pugh.  Such  acts,  declarations  and  rep- 
resentations by  an  alleged  conspirator  are  not  binding  upon 
absent  parties,  and  hence  are  not  competent  evidence  against 
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them,  until  there  has  been  proof  of  a  conspiracy.  When 'that 
is  established,  such  acts,  declarations  and  representations  be- 
come competent  evidence  against  all  parties  shown  to  have 
been  connected  with  the  conspiracy,  if  in  furtherance  of  that 
object.  Without  extending  this  opinion,  it  is  sufficient  to  eav 
that  in  our  opinion  the  evidence  of  a  conspiracy  was  such  as 
to  make  the  acts,  declarations  and  representations  of  Osbom 
and  Trueblood  competent  evidence  against  appellant.  See 
Whart.  Ev.,  section  1205.  And  whether  we  regard  the  case 
as  one  of  agency  on  the  part  of  Osborn,  or  one  of  conspiracy, 
the  evidence  is  such  that  we  can  not  reverse  the  judgment 
upon  the  weight  of  the  evidence.  There  might  have  been  an 
agency,  and  also  a  conspiracy  to  defraud  Pugh ;  the  two  are 
not  at  all  inconsistent.  A  conspirator,  in  a  certain  sense,  acts 
as  the  agent  of  his  co-conspirators. 

Appellant's  interpretation  of  the  sixth  instruction  is  not  a 
fair  one,  for  the  reason  that  he  dissects  it  into  parts,  and  as- 
sails the  parts  separately.  An  instruction,  as  we  have  many 
times  decided,  is  to  be  taken  as  a  whole.  Taken  as  a  whole, 
this  instruction  states  as  a  legal  proposition  that  all  who  ac- 
cede to,  concur  in,  and  willingly  and  knowingly  become  par- 
ties to  and  further  a  conspiracy,  are  parties  to  it,  without 
proof  of  further  or  previous  agreement  to  concur  in  and 
further  it.  Thus  interpreted,  the  instruction  states  the  law 
correctly.  Daniels  v.  McGinniSy  97  Ind.  549;  People  v. 
Mather,  4  Wend.  229. 

Many  objections  are  urged  to  other  instructions  given  by 
the  court,  all  of  which  we  have  carefully  examined  and  con- 
sidered, and  conclude  that  they  are  not  such  as  would  justify 
a  reversal  of  the  judgment.  It  would  extend  this  opinion  to 
an  undue  length  to  follow  counsel  in  their  elaborate  argument 
and  meet  each  objection  separately.  It  is  manifest  that  some 
of  the  instructions  did  not  influence  the  jury  to  the  prejudice 
of  appellant.  The  damages,  for  example,  as  returned  by  the 
jury,  are  less  than  the  difference  between  what  Pugh  asked 
for  his  land  and  the  value  of  appellant's  land;  and  less,  also, 
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than  the  difference  between  the  value  of  Pugh's  land  and  the 
land  of  appellant. 

The  fourth  and  fifth  instructions  upon  the  question  of  fraud- 
ulent representations  as  to  the  value  of  land  may  not  state  the 
rule  correctly  under  the  decisions  of  this  court,  but  we  do  not 
think  that  the  judgment  should  be  reversed  on  that  account. 
The  statute  commands  that  this  court  shall  not  reverse  a  judg- 
ment where  it  shall  appear  that  the  merits  of  the  cause  have 
been  fairly  tried  and  determined  in  the  court  below.  R.  S. 
1881,  section  658.  Under  this  section  it  has  been  many  times 
held  that  if  the  verdict  and  judgment  are  right  upon  the  evi- 
dence, the  judgment  will  not  be  reversed  because  of  errone- 
ous instructions.  Burton  v.  Calaway,  20  Ind.  469 ;  Wood  v. 
Odram,  29  Ind.  177 ;  Roberts  v.  Nodtvift,  8  Ind.  339;  La- 
fayette, etc.,  R.  jB.  Co.  v.  Adams,  26  Ind.  76 ;  Brooster  v. 
State,  15  Ind.  190.  In  our  judgment  the  verdict  and  judg- 
ment in  this  case  are  clearly  right  upon  the  evidence,  and 
the  rule  of  the  statute  and  decisions  should  be  applied  in  sup- 
port of  the  judgment. 

Of  the  instructions  asked  by  appellant  the  court  refused 
some,  gave  some  as  asked,  and  others  with  modifications.  We 
have  carefully  examined  all  of  them,  and  noted  the  argument 
of  counsel,  and  are  not  convinced  that  any  error  was  com- 
mitted which  would  justify  a  reversal  of  the  judgment;  nor 
that  appellant  suffered  any  injury  by  the  action  of  the  court 
of  which  he  can  complain.  So  fer  as  the  instructions  refused 
state  the  law  applicable  to  the  evidence  correctly,  they  are 
covered  by  instructions  given  by  the  court,  and  as  applica- 
ble to  the  evidence  in  the  case,  we  think  that  the  modifica- 
tions were  properly  made. 

Having  found  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed,  it  is  aflBrmed,  with  costs. 

filed  April  22, 1885. 
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Hannon  et  ux.  v.  Hilliard. 

Pleading. — Beference  to  Another  PdragrapK — Sup'eme  CourL — Where,  in  the 
Supreme  Court,  no  question  is  made  upon  the  pleadings,  and  the  question 
to  be  decided  in  that  court  relates  to  the  sufficiency  of  the  evidence,  the 
insufficiency  of  a  paragraph  of  pleading,  because  of  its  reference  tu  and 
adoption  of  part  of  the  allegations  of  another  paragraph,  will  not  avail 
the  appellant 

MoRTQAQE.  —  Foreclosure, — Deacription,  —  Extrinsic  Facts,  —  Where  insuffi- 
ciency of  the  description  of  land  in  a  mortgage  may  be  aided,  and  fore- 
closure may  be  authorized,  without  reformation,  by  showing  extrinsic 
facts,  such  extrinsic  matter  must  be  such  as  does  not  contradict  the 
mortgage  or  produce  a  description  of  other  property  than  that  described 
therein.  It  must  merely  explain  the  description  in  the  mortgage,  and 
point  out  the  property  by  the  means  of  identification  indicated  in  the 
mortgage. 

Same. — Construction  of  Description  of  Premises, — The  part  of  a  deed  which 
describes  the  premises  conveyed  or  mortgaged  should  be  liberally  con- 
strued, with  a  view  to  make  the  deed  available. 

SAME,^Complaint. —Single  Cause  of  Action, — A  mortgage  is  a  single  cause 
of  action,  and  in  a  complaint  to  foreclose  it,  however  many  notes  or  in- 
stalments it  secures,  a  single  paragraph  only  is  necessary. 

From  the  Grant  Circuit  Court. 

H.  Brownlee,  J.  A.  Kersey  and  L.  D.  BaldwiUy  for  appellants. 

A.  Steele  and  12.  T.  St.  John,  for  appellee. 

Black,  C. — The  appellee  sued  the  appellants,  who  have 
assigned  as  error  the  overruling  of  their  motion  for  a  new 
trial,  in  which  the  causes  stated  were  that  the  finding  was 
contrary  to  law ;  that  the  finding  was  not  sustained  by  suffi- 
cient evidence,  and  that  the  amount  of  the  plaintiff's  recov- 
ery was  too  large. 

The  appellee  sought  the  foreclosure  of  two  mortgages  exe- 
<»uted  by  the  appellants,  Audley  M.  Hannon  and  his  wife, 
Sarah  E.  Hannon.  One  of  the  mortgages,  that  declared  on 
in  the  first  paragraph  of  the  complaint,  was  executed  on  the 
19th  of  June,  1869,  to  the  appellee,  to  secure  a  promissory 
note  of  that  date,  due  five  years  thereafter,  given  by  said 
husband  to  the  appellee. 
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The  first  paragraph  alleged,  amongst  other  things,  that  the 
defendants,  on,  etc.,  executed  to  the  plaintiff  a  mortgage, 
thereby  conveying  to  him  "the  lands  therein  described,  to 
wit,  the  west  half  of  the  northwest  quarter  of  section  11,  in 
township  23  north,  in  range  8  east,  in  Grant  county,  Indiana, 
containing  ninety  and  ^^  acres,  more  or  less ;  and  the  plain- 
tiff avers  that  at  the  same  time  and  place  and  in  the  same 
mortgage,  the  said  defendant's  undertook  to  convey  to  said 
plaintiff  the  additional  and  following  described  lands,  to  wit  : 
Also,  fifty-nine  acres  off  of  the  west  side  of  the  east  half  of 
the  northwest  quarter  of  said  section,  described  as  beginning 
at  the  northwest  corner  of  said  east  half  of  said  northwest 
quarter  of  section  11,  and  running  thence  east  thirty-nine  rods 
to  a  stone;  thence  south  two  hundred  and  twenty-eight  and 
one-fifth  rods  to  the  Mississinewa  river;  thence  down  said 
river  to  the  southeast  corner  of  said  west  half  of  said  quar- 
ter section ;  thence  north  to  the  place  of  beginning;  and  that 
the  whole  of  said  tract  is  in  township  23  north,  in  range  8 
east,  in  Grant  county. 

Plaintiff  avers  that  in  drafting  said  mortgage  a  mistake 
was  made  in  said  description  by  the  person  who  drew  the 
same,  in  this,  that  a  part  of  said  description  was  not  written 
in  the  said  mortgage ;  that  the  description  written  therein  is 
as  follows :  "Also  the  west  part  of  the  northeast  half  of  the 
northwest  quarter  of  section  11,  township  23  north,  in  range 
8  east,  and  running  thence  east  thirty-nine  rods  to  a  stone; 
thence  south  to  the  river;  thence  running  with  the  river  to 
the  southeast  corner  of  the  west  half  of  the  northwest  quar- 
ter of  section  11,  town  23,  range  8  east,  containing  fifty-nine 
acres,  more  or  less." 

It  was  alleged  that  the  description  should  have  been  writ- 
ten as  first  herein  set  out,  and  that  the  mistake  in  not  so 
writing  was  a  mutual  mistake  of  the  parties  and  the  drafts- 
man. The  plaintiff  asked  the  correction  and  reformation  of 
this  mortgage  and  its  foreclosure. 

The  description  in  the  copy  of  the  mortgage  exhibited 
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with  this  paragraph  corresponded  with  the  description  in  the 
mortgage  exhibited  with  the  second  paragraph^  except  in  the 
use  of  the  word  "  north  *'  before  the  words  "  east  half  of  the 
northwest  quarter.^' 

The  second  paragraph  declared  upon  another  mortgage  ex- 
ecuted to  one  Bond,  February  13th,  1869,  to  secure  four 
promissory  notes  of  that  date  given  by  said  husband  to  said 
Bond,  one  of  which,  due  in  1873,  with  so  much  of  the  jjay- 
ee's  interest  in  the  mortgage  as  secured  it,  was  assigned  to 
the  appellee  in  1878.  In  this  paragraph  it  was  alleged,  with 
other  things,  that,  on,  etc.,  the  defendants  executed  a  mort- 
gage to  said  Bond,  thereby  conveying  to  him  "  the  real  es- 
tate therein  named,  and  being  the  same  real  estate  described 
in  the  first  paragraph  of  this  complaint,  to  secure,'*  etc.  In 
the  copy  of  the  mortgage  filed  with  this  paragraph  as  an  ex- 
hibit, the  real  estate  was  described  as  follows :  "  The  follow- 
ing real  estate  in  Grant  county,  in  the  State  of  Indiana,  to 
wit,  the  west  half  of  the  northwest  quarter  of  section  11,  in 
township  23  north,  in  range  8  east,  containing  ninety  acres 
and  3^  acres,  more  or  less ;  also,  the  west  part  of  the  east 
half  of  the  northwest  quarter  of  section  11,  township  23 
north,  in  range  8  east,  and  running  from  thence  east  thirty- 
nine  rods  to  a  stone;  thence  south  to  the  river;  thence  run- 
ning with  the  river  to  the  southeast  corner  of  the  west  half 
of  the  northwest  quarter  of  section  11,  township  23,  rang.* 
8;  thence  to  the  place  of  beginning;  containing  fifty-nine 
acres,  mora  or  less." 

Another  paragraph,  numbered  the  fourth,  alleged  the  as- 
signment, in  1878,  by  said  Bond  to  the  plaintiff  of  another 
of  said  four  notes,  the  one  due  in  1871.  It  was  alleged  in 
this  paragraph  that,  "on  the  13th  of  February,  1869,  the 
said  defendants  executed  and  delivered  to  one  Levi  L.  Bond 
their  mortgage,  thereby  conveying  to  said  Bond  the  land 
therein  described,  as  security,"  etc.  A  copy  of  the  mort- 
gage was  referred  to  as  being  "  herewith  filed  and  made  part 
of  this  complaint." 
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No  attempt  was  made,  either  in  the  second  paragraph  or  in 
the  fourth,  to  allege  any  mistake  in  the  mortgage  executed  to 
Bond,  and  the  reformation  of  this  mortgage  was  not  asked. 

Issues  were  formed,  and  the  court  found  for  the  plaintiff 
upon  all  these  paragraphs,  and  in  its  finding  stated,  with  other 
things,  that  the  appellants,  on  the  19th  of  June,  1869,  exe- 
cuted to  the  appellee  a  mortgage  on  real  estate  described  in 
the  finding,  the  description  thus  given  being  that  set  out  in 
the  first  paragraph  of  the  complaint  as  the  description  of  the 
real  estate  which  the  defendants  by  their  mortgage  of  that 
date  undertook  to  convey  to  the  plaintiff.  It  was  also  found 
that  on  the  13th  of  February,  1869,  the  appellants  executed 
to  said  Bond  a  mortgage  on  the  same  land. 

It  appeared  from  the  evidence,  that  by  each  of  the  mort- 
gages the  parties  thereto  intended  that  a  certain  farm  should 
be  mortgaged  thereby,  the  mortgage  executed  to  Bond  being 
given  to  secure  the  purchase-money  of  the  land  mortgaged, 
and  that  executed  to  the  appellee  being  given  for  money  bor- 
rowed of  him  by  said  husband  and  used  by  him  to  i>ay  a  part 
of  the  purchase-money  of  said  land,  a  correct  description  of 
which  was  set  forth  in  the  first  paragraph  of  the  complaint 
and  in  the  court's  finding. 

Upon  some  questions  involved  in  the  trial,  which  we  do 
not  specially  mention,  there  was  conflict  of  testimony.  The 
only  question  not  disposed  of  by  application  of  the  rule  that 
we  can  not  pass  upon  the  weight  of  evidence  is,  whether,  under 
the  complaint,  there  could  be  a  finding  that  by  the  mortgages 
declared  on  the  real  estate  described  in  the  finding  was  mort- 
gaged. 

As  was  said  in  Davis  v.  Cox,  6  Ind.  481,  it  is  not  what  the 
complaint  alleges  simply,  without  proof  thereof,  nor  what  the 
plaintiff  proves  without  having  alleged  it,  that  is  the  measure 
of  his  remedy,  but  what  he  alleges  and  proves.  White  v. 
Hyatt,  40  Ind.  385.  It  is  a  familiar  rule  that  each  paragraph 
of  a  pleading  must  be  complete  within  itself,  and  one  para- 
graph can  not  be  aided  as  to  the  allegation  of  material  facts 
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by  mere  reference  therein  to  the  allegations  of  another  para- 
graph. Etitsniiinger  v.  Jackson^  73  Ind.  144.  But  where  no 
question  is  made  upon  the  pleadings,  and  the  question  to  be 
examined  by  this  court  relates  to  the  sufficiency  of  the  evi- 
dence, the  insufficiency  of  a  paragraph  of  pleading,  because 
of  its  reference  to  and  adoption  of  part  of  the  allegations  of 
another  iwiragraph,  will  not  avail  the  appellant.  Larsh  v. 
TeM,  48  Ind.  130. 

If  a  mistake  was  well  pleaded  in  the  first  paragraph  of  the 
complaint,  no  mistake  of  fiict  in  the  execution  of  the  mort- 
gages or  of  either  of  them  was  proved.  It  does  not  appear 
but  that  the  words  intended  by  the  parties  were  used.  As 
shown  in  evidence,  the  mortgage  executed  to  the  appellee, 
upon  which  the  first  paragraph  of  the  complaint  was  based^ 
did  not  contain  the  word  "  north  ^*  before  the  words  "  east 
half,"  as  alleged  in  that  paragraph  and  as  the  exhibit  indi- 
cated. Counsel  for  the  appellee  speak  of  the  appearances  of 
this  word  "  north  "  in  the  record  as  clerical  mistakes.  If  the 
record  presented  to  us  is  incorrect,  this  is  a  fault  of  .counsel. 
But  we  think  that  ujwn  the  introduction  of  the  mortgage  in 
evidence,  this  variance  might  have  been  amended,  and  that 
the  evidence  can  not  for  this  reason  be  regarded  as  insuffi- 
cient to  support  the  finding. 

Let  us  first  consider  whether  the  evidence  was  sufficient  to 
sustain  the  finding,  if  the  first  and  second  paragraphs  had 
constituted  the  whole  complaint.  If  the  description  of  the 
premises  in  the  mortgages  (and  it  was  in  both  like  that  in  the 
exhibit  of  the  second  paragraph  of  the  complaint)  showed 
ambiguity  which  rendered  the  mortgages  void  and  ineffectual 
to  convey  the  premises,  then,  unless  upon  a  proper  showing  by- 
pleading  and  evidence  of  mistakes  the  mortgages  were  cor- 
rected and  reformed,  the  evidence  was  insufficient.  But  the 
description  of  the  premises  in  a  mortgage  may,  in  a  i>articu- 
lar  case,  be  sufficient  for  the  foreclosure  of  the  mortgage 
without  reformation  thereof,  and  yet  not  thus  sufficient  with- 
out the  averment  in  the  complaint  of  some  extrinsic  feet  or 
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facts,  by  proof  of  which  under  such  averment  the  incom- 
plete description  in  the  mortgage  may  be  rendered  complete,, 
and  the  court  in  its  finding  and  decree  may  designate  the 
property  by  such  complete  description,  so  as  to  enable  the 
sheriff  with  the  help  of  a  surveyor  to  find  the  land  and  ex- 
actly ascertain  its  boundaries.  Whittdsey  v.  Beall,  5  Blackf. 
143;  English  wj  Roche,  6  Ind.  62;  Struble  v.  Neighbert,  41 
Ind.  344;  Halsteadv.  Board,  etc.,  56  Ind.  363;  Graven  v. 
Butterfield,  80  Ind.  503 ;  Jones  Mort.,  section  1462. 

To  enable  the  court  to  enforce  the  mortgage  upon  partic- 
ular land  under  the  averment  of  extrinsic  facts,  the  extrinsic 
matter  must  not  contradict  the  mortgage  or  produce  a  de- 
scription of  other  property  than  that  described  therein,  but 
it  must  merely  explain  the  description  in  the  mortgage  and 
point  out  the  property  by  the  means  of  identification  indi- 
cated in  the  mortgage ;  that  the  mortgage  may  not  be  void, 
it  must  furnish  such  means  of  identification.  It  should  be 
apparent  that  the  mortgage  and  the  complaint  alleging  ex- 
trinsic facts  designate  the  same  property. 

If  a  monument  be  mentioned  as  a  part  of  the  description 
in  a  mortgage,  but  the  relative  position  of  such  monument 
be  not  certainly  designated,  and  the  designation  of  its  position 
exactly  would  render  the  description  complete,  the  mortgage 
is  not  void;  for  an  averment  in  the  complaint  to  foreclose  it 
showing  the  position  of  the  monument  would  not  contradict 
the  mortgage,  but,  by  means  indicated  in  the  mortgage,  would 
show  a  description  which  would  appear  on  its  face  to  indicate 
the  property  described  in  the  mortgage,  and,  under  such  an 
averment,  |>arol  evidence  would  be  admissible  to  identify  the 
monument.  Whart.  Ev.,  section  942  ;  3  Washb.  Real  Prop., 
ch.  5,  section  4,  els.  52,  53 ;  Brown  v.  Anderson,  90  Ind.  93. 

Some  effect  will  be  given  to  a  mortgage,  if  possible ;  for  it 
will  not  be  presumed  that  the  parties  meant  it  to  be  a  nullity. 
Gano  V.  Aldridge,  27  Ind.  294. 

The  part  of  a  deed  which  describes  the  premises  conveyed 
or  mortgaged  should  be  construed  with  the  utmost  liberality, 
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and  the  deed  should  not  be  held  void  for  uncertainty,  if  hj 
any  reasonable  construction  it  can  be  made  available.  It  i» 
the  oifice  of  the  description  to  furnish  the  means  of  identifi- 
cation, and  if  the  intent  of  the  parties  can,  by  any  possibility, 
be  gathered  from  the  language  used,  it  will  be  effectuated. 
Peck  V.  MallamSy  10  N.  Y.  609;  Key  v.  Oatrander,  29  Ind. 
1 ;  German  Mut.  Ins.  Go.  v.  Grim,  32  Ind.  249  (2  Am.  R. 
341) ;  Rucker  v.  Steelman,  73  Ind.  396. 

Looking,  with  such  purpose,  at  the  descriptions,  in  the  mort- 
gages in  suit,  of  the  portion  of  the  promises  said  therein  to 
be  fifty-nine  acres,  more  or  less,  and  considering  in  connec- 
tion with  said  descriptions  the  statement  in  the  complaint  that 
the  stone  mentioned  in  the  mortgages  is  east  of  the  northwest 
corner  of  the  east  half  of  the  northwest  quarter  of  the  sec- 
tion designated,  the  uncertainty  of  the  descriptions  is  suffi- 
ciently removed  to  enable  the  court  to  effectuate  the  mort- 
gages. The  parties  designated  the  stone  as  a  monument,  and 
set  out  sufficient  other  matter  of  description  to  locate  the  land 
by  proceeding  in  accordance  therewith  from  that  monument. 
There  was  no  ambiguity  in  their  minds  as  to  the  monument, 
and  if  its  relative  position  is  ascertained  aliunde,  there  is  no 
uncertainty  in  the  description  sufficient  to  defeat  the  intention 
of  the  parties. 

With  this  understanding,  the  proof  was  sufficient  under  the 
first  and  second  paragraphs  of  the  complaint. 

Now,  as  to  the  fourth  paragraph.  It  showed  that  the  plain- 
tiff was  the  owner  of  another  of  the  four  notes  secured  by 
the  Bond  mortgage  sued  on  in  the  second  paragraph,  and  it 
made  the  copy  filed  with  that  paragraph  its  exhibit. 

For  the  foreclosure  of  this  mortgage  as  to  all  the  notes  se- 
cured thereby  that  the  plaintiff  owned,  only  one  paragraph 
was  necessary.  The  mortgage,  as  to  all  his  interest  in  it,  con- 
stituted one  cause  of  action.  The  case  was  practically  con- 
ducted as  if  the  fourth  paragraph  had  been  a  part  of  the  sec-^ 
ond,or  supplementary  thereto,  and  the  sam6  result  was  reached 
as  would  have  been  properly  arrived  at  as  to  the  Bond  mort- 
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^ge  if  there  had  been  but  one  paragraph  thereon.  No  ques- 
tion is  before  us  as  to  the  sufficiency  of  the  pleadings,  or  as 
to  the  admission  of  evidence.  The  statute  provides  that  this 
•court  shall  not  reverse  a  judgment,  in  whole  or  in  part,  where 
it  shall  apj)ear  to  the  court  that  the  merits  of  the  cause  have 
been  &irly  tried  and  determined  in  the  court  below.  B.  S. 
1881,  section  658. 

It  sufficiently  appears  upon  the  record  before  us  that  a  just 
result  was  reached,  and  we  are  of  the  opinion  that  the  judg- 
ment should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 

Filed  Feb.  14, 1885 ;  petition  for  a  rehearing  overruled  April  8,  1885. 


No.  11,621. 

m  8171 
Pence  v.  Auqhe,  Guardian.  M'»2  smI 

I^LEADING. — Demuirer. — Incapacity  to  Sue, — A  demurrer  to  a  complaint  for  _' 

tlie  second  statutory  cause,  "  that  the  plaintiff  has  not  legal  capacity  to     Jk^q  UJI 
sue/'  has  reference  only  to  some  legal  disability  of  the  plaintiff,  such  as 
infancy  or  idiocy,  and  not  to  the  fact  that  the  complaint  fails  to  show  a 
right  of  action  in  such  plaintiff. 

Same. — Demurrer  for  Want  of  Fads, — Oanse  of  Action  in  Ptaintiff, — A  de- 
murrer to  the  complaint  for  the  fifth  statutory  cause  (section  339,  R.  S. 
1881)  calls  in  question  not  only  the  sufficiency  of  the  facts  stated  in  the 
complaint  to  constitute  a  cause  of  action,  but  the  right  of  the  plaintiff 
to  maintain  the  action. 

Person  op  Unsound  Mind. — Annulment  of  Marriage. — Incapable  Party, — 
Qvardian, — CompUniU. — Under  section  1025,  R.  8.  1881,  when  either  of 
the  parties  to  a  marriage  is  incapable,  from  unsoundness  of  mind  or  want 
of  understanding,  of  contracting  such  marriage,  a  suit  for  the  annul- 
ment of  such  marriage  can  be  maintained  upon  a  complaint  in  the  name 
only  of  the  incapable  party,  and  not  in  the  name  of  his  or  her  guardian. 

From  the  Clinton  Circuit  Court. 

E.  A.  Ghreerdee  and  /.  W.  Parsons,  for  appellant. 

A,  E.  Paige  and  8.  0.  Baylesa,  for  appellee. 
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HowK,  J. — The  first  error  assigned  by  the  appellant^  Car- 
rie Pence,  upon  the  record  of  this  cause,  is  the  overruling 
of  her  demurrer  to  appellee's  complaint. 

In  his  complaint  the  appellee,  as  guardian  of  Aaron  W. 
Pence,  a  person  of  unsound  mind,  alleged  that  theretofore, 
at  the term  of  the  court  below,  he  was  duly  ap- 
pointed the  guardian  of  Aaron  W.  Pence,  who  was  then  and 
there  adjudged  by  the  court  to  be  of  unsound  mind;  that 
appellee  qualified  and  entered  upon  the  discharge  of  his  du- 
ties as  such  guardian ;  that  Aaron  W.  Pence  was  of  unsound 
mind  and  was  extremely  weak,  physically  and  mentally^  to 
such  an  extent  as  to  render  him  wholly  unfit  to  care  for  him- 
self, or  to  comprehend  and  understand  the  effect  and  pur{)ort 
of  any  contract  he  might  enter  into  or  be  induced  to  make; 
that  the  defendant  Carrie  Spriggs  was  a  woman  about  forty 
or  forty-five  years  of  age;  that,  on  July  30th,  1883,  Carrie 
Spriggs  represented  to  the  clerk  of  the  Tippecanoe  Circuit 
Court  that  she  was  a  bona  fide  resident  of  Tippecanoe  county^ 
and  procured  from  such  clerk  a  marriage  license,  authorizing 
her  marriage  to  and  with  Aaron  W.  Ponce ;  that  on  Sunday^ 
September  9th,  1883,  Carrie  Spriggs  and  Aaron  W.  Pence 
procured  a  carriage  and  went  to  the  place  about  two  miles  in 
the  country,  away  from  the  influence  and  control  of  the  guar- 
dian and  relations  of  Aaron  W.  Pence,  and  under  the  pre- 
tended authority  of  such  marriage  license,  and  by  the  services 
and  ceremonies  performed  by  a  minister  of  the  gospel,  a  pre- 
tended marriage  ceremony  was  performed,  having  for  it& 
primary  object  and  purpose  the  union  of  Aaron  W.  Pence 
and  Carrie  Spriggs  in  the  holy  bonds  of  matrimony ;  that 
Carrie  Spriggs  had  ever  since  claimed  to  be  the  wife  of 
Aaron  W.  Pence,  and  claimed  an  interest  in  his  property  and 
her  support  from  the  same,  as  if  she  were  his  lawful  wife, 
and  had  assumed  the  name  of  Carrie  Pence,  by  which  name 
the  appellee  asked  that  she  be  notified  of  this  proceeding,  as 
well  as  by  her  lawful  Yiame  of  Carrie  Spriggs,  the  two  names 
representing  one  and  the  same  serson ;  that  Aaron  W.  Pence 
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was  made  a  defendant,  that  he  might  be  notified  of  the  pro- 
ceeding and  answer  thereto,  if  he  had  any  other  interest 
therein  than  that  represented  by  his  guardian,  the  appellee ; 
that  Carrie  Spriggs,  well  knowing  the  feebleness  and  weak- 
ness of  Aaron  W.  Pence's  mind,  influenced  and  persuaded 
him  to  enter  into  such  pretended  marriage  relation  with  her, 
without  the  knowledge  or  consent  of  his  guardian.  Where- 
fore, etc. 

To  this  complaiet,  the  appellant,  Carrie  Pence,  demurred 
upon  the  following  grounds:  1.  That  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and,  2.  That  the 
appellee  had  not  the  legal  capacity  to  sue. 

It  is  clear,  we  think,  that  the  second  cause  of  demurrer  does 
not  present  for  decision  the  question  which  appellant's  coun- 
sel manifestly  sought  to  present  thereby,  namely :  Whether 
or  not  the  appellee,  as  the  guardian  of  a  husband  of  unsound 
mind,  may  maintain  an  action  in  his  own  name  to  obtain  a 
decree  annulling  and  setting  aside  the  marriage  of  such  hus- 
band ?  It  has  often  been  decided  by  this  court,  that  a  de- 
murrer to  a  complaint  assigning  as  cause,  ^'  that  the  plaintiff 
has  not  legal  capacity  to  sue,''  has  reference  only  to  some 
legal  disability  of  the  plaintiff,  such  as  infancy,  idiocy  or 
coverture,  and  not  to  the  fact  that  the  complaint  fails  to 
show  a  right  of  action  in  the  plaintiff.  Dale  v,  Thomas,  67 
Ind.  670;  Dewey  v.  StaU,  ex  relj  91  Ind.  173;  Traylor  v. 
DykinSy  91  Ind.  229.  It  was  not  shown  by  the  complaint,  in 
this  case,  that  the  appellee,  Aughe,  was  incapacitated  to  sue^ 
by  reason  of  any  legal  disability. 

The  first  cause  of  demurrer  assigned  by  the  appellant, 
however,  presents  not  only  the  question  of  the  sufficiency  of 
the  facts  stated  to  constitute  a  cause  of  action,  but  a  cause  or 
right  of  action  in  the  plaintiff.  If  the  facts  stated  were  suf- 
ficient to  show  that  the  marriage  might  be  annulled  at  the 
suit  of  the  husband,  the  question  would  still  remain  for  de- 
cision, whether  or  not  the  legal  guardian  of  the  husband 
might  institute  and  maintain,  in  his  own  name  as  guardian,  a 
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suit  for  the  annulment  of  such  marriage.  The  complaint  is 
defective  as  to  dates.  It  is  nowhere  alleged  therein  that 
Aaron  W.  Pence  was  adjudged  to  .be  of  unsound  mind,  or 
that  appellee  was  his  guardian,  before  or  at  the  time  of  his 
marriage  to  the  appellant.  It  might,  perhaps,  be  inferred 
from  some  of  the  allegations  of  the  complaint,  that  he  was 
under  guardianship  as  a  person  of  unsound  mind  at  the  time 
of  his  marriage,  but  such  a  fact  ought  to  be  averred,  and  not 
left  to  mere  inference.  In  section  6325,  R.  S.  1881,  in  force 
since  May  6th,  1853,  it  is  provided:  "The  following  mal^ 
riages  are  declared  void:  *  *  *  Third.  When  either 
party  is  insane  or  idiotic  at  the  time  of  such  marriage."  In 
section  1025,  R.  S.  1881,  in  force  since  March  10th,  1873,  it 
is  further  provided  on  the  same  subject,  as  follows :  "  When 
either  of  the  parties  to  a  marriage  shall  be  incapable,  from 
want  of  age  or  understanding,  of  contracting  such  marriage, 
the  same  may  be  declared  void,  on  application  of  the  inca- 
pable party,  by  any  court  having  jurisdiction  to  decree  di- 
vorces; but  the  children  of  such  marriage,  begotten  before 
the  same  is  annulled,  shall  be  legitimate ;  and  in  such  cases 
the  same  proceedings  shall  be  had  as  is  provided  in  applica- 
tions for  divorce." 

This  latter  section  of  the  statute  is  the  only  one,  so  far  as 
we  are  advised,  that  authorizes  such  a  suit  or  proceeding  as 
the  one  at  bar ;  and  in  the  absence  of  such  statutory  provi- 
sions, it  is  very  certain,  we  think,  that  no  such  suit  or  pro- 
ceeding could  be  maintained.  Under  these  statutory  provi- 
sions the  question  arises,  and,  in  so  far  as  the  sufficiency  of  the 
complaint  is  concerned,  this  is  the  controlling  question  in 
this  case,  can  such  a  suit  or  proceeding  be  instituted  or  main- 
tained by  or  in  the  name  of  any  person,  other  than  the  person 
specified  in  the  statute  as  "the  incapable  party?"  We  are 
of  opinion  that  this  question  must  be  answered  in  the  nega- 
tive. As  between  the  immediate  parties,  under  the  law,  mar- 
riage is  a  civil  contract;  but,  as  between  them  and  the  State 
or  organized  society,  marriage  is  more  than  a  civil  contract. 
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It  is  a  status  or  relation.  McCabe  v.  Berge,  89  Ind.  225. 
With  this  status  or  relation  courts  can  interfere  only  to  the 
extent  and  in  the  manner  prescribed  by  statute. 

It  is  true,  that  under  section  2551,  R.  S.  1881,  the  same 
powers  are  granted  to  guardians  of  persons  of  unsound  mind 
as  are  granted  by  other  laws  to  guardians  of  minors.  But 
it  is  equally  true  that  no  power  is  expressly  granted  to  the 
guardian  of  a  minor,  by  any  statute,  to  maintain  such  a  suit 
in  his  own  name,  for  or  on  account  of  his  ward.  It  is  cer- 
tain, we  think,  that  if  a  party  to  a  marriage  were  incapable, 
from  want  of  age,  of  contracting  such  marriage,  the  legal 
guardian  of  such  party  could  not,  in  his  own  name  as  guar- 
dian, maintain  the  suit  or  proceeding  authorized  by  section 
1025  above  quoted,  for  the  annulment  of  such  marriage. 
We  conclude,  therefore,  that  the  facts  stated  in  the  complaint 
under  consideration  are  not  sufficient  to  constitute  a  cause  of 
action  in  favor  of  the  appellee  as  guardian,  and  against  the 
appellant,  Carrie  Pence,  and  that,  for  this  cause,  her  demurrer 
ought  to  have  been  sustained  to  such  complaint. 

This  conclusion  disposes  of  the  case  in  hand,  and  we  need 
not,  therefore,  consider  now  either  of  the  other  errors  com- 
plained of  by  the  appellant. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  demurrer  to  the 
<Jomplaint. 

Filed  AprU  3, 1885. 

^  ■ 

jlOl    821 
No.  11,626.  ll«?_Ji7 

Moss  V.  The  State,  ex  rel.  Mann. 

Braikaoi:. — SUxtuie  (hnatrued. — The  act  of  1881  concerning  drainage,  B.  S. 
1881,  sections  4273-4284,  was  amended,  but  not  repealed,  by  the  act  of 
1883,  but  the  latter  controls  the  proceedings  after  it  took  effect. 

Same. — ComplainL — Exhibits, — Under  the  act  of  1881  the  assessment  made 
by  the  commissioner  charged  with  the  construction  of  the  work  consti- 
tutes a  lien  on  the  land,  and  a  copy  thereof  must  be  exhibited  with  the 

Vol.  101.— 21 
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complaint ;  but  where  the  amendatory  act  of  1883  was  in  force  when  the 
court  acted  upon  the  report  of  the  commissioners,  that  report  as  ap- 
proved and  confirmed  or  modified  by  the  court  must  be  the  exhibit,  and 
in  any  case  the  notice  recorded  is  not  the  proper  exhibit. 

From  the  Howard  Circuit  Court. 

J.  W.  Kern,  B.  F.  Harness,  J.  C.  Blacklidge,  W.  E.  Black- 
lidge  and  jB.  C.  H.  ilomi,  for  appellant. 

/.  F.  Elliott  and  L.  J,  Kirkpatrick,  for  appellee. 

Franklin,  C. — Appellee  commenced  this  suit  against  ap- 
pellant to  collect  a  ditch  assessment.  A  demurrer  was  over- 
ruled to  the  complaint.  The  defendant  refused  to  answer 
over,  and  judgment  was  rendered  for  the  plaintiff. 

The  error  assigned  is  the  overruling  of  the  demurrer  to  the 
complaint.'  The  proceeding  was  commenced  under  the  stat- 
ute of  1881,  and  proceeded  regularly  under  that  statute  to 
the  filing  of  the  report  of  the  commissioners  of  drainage  on 
January  12th,  1883. 

In  June,  1883,  the  court,  in  some  respects,  modified  there- 
port  of  benefits  and  damages,  and  approved  and  confirmed  it 
as  so  modified,  ordered  the  drain  to  be  constructed,  and  ap- 
pointed appellee,  one  of  said  commissioners,  to  superintend 
the  work.  He  had  the  proper  notice  recorded,  and  made  an 
assessment  by  instalments  to  pay  for  the  construction  of  the 
drain.     The  objections  to  the  complaint  are : 

First  That  the  act  of  1881,  under  which  the  proceedings 
were  commenced,  was  repealed  by  the  act  of  1883,  which  took 
effect  March  8th,  1883. 

Second.  That  a  copy  of  the  assessment  is  not  made  a  part 
of  the  complaint,  by  exhibit  or  otherwise. 

The  amendment  of  1883  contains  no  repealing  clause  of 
the  statute  of  1881,  and  can  by  implication  only  repeal  such 
parts  thereof  as  are  in  conflict  with  the  amendment.  The 
amendment  is  not  an  independent  statute  covering  the  whole 
subject  of  drainage,  and  intended  to  be  a  substitute  for  the 
act  of  1881 ;  but  it  is  clearly  intended  to  be  an  amendment 
to  certain  sections  only,  and  as  such  the  amended  sections,  as 
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amended,  became  parts  of  the  original  act,  and  are  to  be  en- 
forced as  such. 

As  an  evidence  of  the  fact  that  the  Legislature  did  not  in- 
tend that  this  amendatory  statute  should  be  an  independent 
one,  that  it  should  be  a  substitute  for  the  former,  or  that  it 
should  repeal  by  implication  the  former,  the  8th  section  of  the 
amendatory  act  provides  that  "  this  act  as  to  the  time  in  which 
a  remonstrance  may  be  filed,  shall  relate  to  all  proceedings 
now  pending,  when  a  contract  for  the  construction  of  the 
drain  has  not  been  made.'^ 

The  proceedings  in  this  case,  up  to  the  time  the  amendatory 
act  of  1883  went  into  force,  are  to  be  controlled  and  governed 
by  the  act  of  1881 ;  after  the  amendment  took  effect  they  are 
governed  by  the  same  act  as  amended.  We  think  the  first 
objection  to  the  complaint  is  not  well  founded. 

The  amendatory  act  has  produced  some  confusion  in  the 
practice,  as  to  what  is  the  foundation  of  an  action  to  collect 
assessments,  and  what  should  be  made  a  part  of  the  com- 
plaint, by  exhibit  or  otherwise. 

There  are  a  number  of  cases  in  this  court  holding  that  a 
copy  of  the  assessment  should  be  made  an  exhibit  to  the  com- 
plaint. The  act  of  1881,  before  amendment,  and  shice  amend- 
ment, requires  two  a&sessments  to  be  made — the  assessment 
of  the  benefits  and  damages  by  the  drainage  commissioners, 
and  the  assessment  of  instalments  to  be  collected  by  the  work- 
ing commissioner — under  which  the  question  arises.  Which 
one  of  these  assessments  is  to  be  regarded  as  the  foundation  of 
the  action  ?  We  answer,  the  one  that  creates  the  lien  upon 
the  land. 

Under  the  act  of  1881,  as  originally  passed,  the  4277th  sec- 
tion, R.  S.  1881,  provides  that  the  commissioner  charged  with 
the  execution  of  the  work  shall  assess  from  time  to  time  upon 
the  lands  benefited,  ratably  upon  the  amount  of  benefits  as 
adjudged  by  the  court,  such  sums  of  money  as  may  be  neces- 
sary therefor,  etc. 

The  4278th  section  provides  that  "The  amount  of  assess- 
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ments  so  made  by  such  coramissioner  shall  be  a  lien  upon  the 
lands  so  assessed,  from  the  date  of  recording  notice  of  the 
establishing  of  the  work  by  the  court." 

Under  this  statute,  as  it  originally  stood,  this  court  has  held 
that  the  assessment  made  by  the  commissioner  who  has  charge 
of  the  work  creates  the  lien,  and  must  be  made  a  part  of  the 
complaint.  Crist  v.  Staie^  ex  reL,  97  Ind.  389 ;  Roberts  v. 
Staiey  etc.,  97  Ind.  399. 

But  the  5th  section  of  the  amendatory  act  of  1883,  Act* 
1883,  p.  179,  amends  the  above  6th  section  of  the  act  of  1881, 
and  which  amended  section  reads  as  follows:  "The  filing  of 
the  petition  shall  be  deemed  notice  of  the  pendency  of  the 
proceedings  to  all  i>ersons  whose  lands  are  named  in  the  pe- 
tition, and  the  filing  of  the  report  of  the  commissioners  lo- 
cating the  work  and  fixing  the  amount  of  assessments,  shall 
be  deemed  notice  of  the  pendency  of  the  proceedings  to  all 
persons  whose  lands  are  named  therein,  and  not  named  in  the 
original  petition,  and  the  amount  of  the  assessment,  as  made 
or  approved  and  confirmed  by  the  court,  shall  be  a  Hen  upon 
the  lands  so  assessed,  from  the  time  of  filing  the  petition,"  etc. 

By  this  amended  section  the  report  of  the  commissioners 
of  drainage,  as  approved  and  confirmed  by  the  court,  creates 
the  lien  upon  the  land.  The  provision  for  the  subsequent 
assessment  by  the  commissioner  having  charge  of  the  work, 
by  apportioning  the  amount  of  the  lien  that  shall  be  collected 
by  instalments,  aflFccts  the  remedy  in  enforcing  the  lien,  and 
does  not  create  it ;  hence,  while  this  latter  assessment  must  be 
averred  in  the  complaint,  it  is  not  the  foundation  of  the  ac- 
tion, and  need  not  be  made  an  exhibit  in  the  complaint;  and 
the  same  may  be  said  of  the  notice  required  to  be  recorded 
by  the  commissioner  having  charge  of  the  work.  But  as  the 
report  of  the  drainage  commissioners,  as  approved  and  con- 
firmed by  the  court,  creates  the  lien,  it  becomes  the  founda- 
tion of  the  action,  and  must  be  made  a  part  of  the  complaint. 

In  the  case  under  consideration,  while  the  report  of  the 
drainage  commissioners  was  filed  in  January,  1883,  under  the 
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act  of  1881,  it  was  approved  by  the  court  in  June,  1883, 
under  the  amendatory  act  of  1883,  and  it  is  the  amended  act 
that  must  control  this  question,  and  not  the  original  one.  See 
the  case  of  State,  ex  reL,  v.  Myers,  100  Ind.  487,  and  authori- 
ties therein  cited. 

In  the  case  under  consideration  the  complaint  avers  the  facts 
of  the  filing  of  the  petition,  notice,  its  reference  to  the  drain- 
age commissioners,  their  report  of  benefits  and  damages,  its 
modification,  approval  and  confirmation  as  modified  by  the 
court,  and  alleges  the  amount  assessed  on  defendant's  lands, 
the  appointment  of  appellee  as  one  of  the  commissioners  to  • 
superintend  the'  work,  his  having  notice  of  the  assessment  re- 
corded, and  that  he  assessed  instalments  to  be  paid. 

The  only  thing  made  a  part  of  the  complaint,  as  the  foun- 
dation of  the  action,  is  the  notice  of  the  assessment  made  by 
the  commissioners  of  the  benefits  as  modified  by  the  court,  a 
copy  of  which  is  made  an  exhibit  and  filed  with  the  complaint. 

Under  the  statute  in  force  at  the  time,  the  lien  was  created 
before  the  notice  was  recorded,  and  the  notice  can  not  be  the 
foundation  of  the  action.  Although  it  should  be  averred  as 
a  necessary  step  in  the  remedy  to  enforce  the  lien,  it  can  not 
supersede  and  dispense  with  the  necessity  of  making  the  as- 
sessment of  benefits  and  damages  by  the  drainage  commis- 
sioners a  part  of  the  complaint,  by  exhibit  or  otherwise.  See 
the  case  of  State,  ex  reL,  v.  Myers,  supra. 

It  may  be  said  that  this  notice  contained  a  copy  of  the  as- 
sessment of  benefits.  If  that  be  true,  then  the  copy  in'  the 
complaint  was  a  copy  of  a  copy,  which  could  not  be  admis- 
sible. The  copy  in  the  notice  says  nothing  about  damages, 
and  we  can  not  infer  that  it  is  a  true  copy  of  the  original  as- 
sessment ;  but  this  substitute  for  furnishing  a  copy  of  the 
original  can  not  be  held  sufficient.  We  are  forced  to  hold 
that  the  original  assessment  made  by  the  drainage  commis- 
sioners, as  approved  and  confirmed  by  the  court,  is  not  made 
a  part  of  the  complaint,  and  for  which  omission  the  complaint 


Ml    SM 


326  SUPREME  COURT  OF  INDIANA, 

Justice  V,  The  City  of  Logansport. 

must  be  held  bad.  The  court  erred  in  overruling  the  demur- 
xer  to  the  complaint. 

The  judgment  ought  to  be  reversed.. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  appellee's  costs,  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint,  and  for  further  proceedings. 

FUed  Maich  20, 1885. 
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iqi  wjl  Justice  v.  The  City  of  Logansport. 

Taxes. — Levy  of,  by  MunidpcU  Corporations,  —  Preced&Me  of  Lien  cf  Slaie^ 
County  and  City  Taxes. — Municipal  corporations  in  levying  taxes  are 
instrumentalities  of  government,  and  taxes  levied  by  them  are,  in  legal 
effect,  levied  by  the  State,  so  that  the  lien  for  such  taxes  is  of  equal 
rank  and  priority  to  taxes  levied  for  State  or  county  purposes. 

Same. — Purchasers  at  County  Sale  for  Taxes. — Lien  of  City  Taxes. — ^A  pnr 
chaser  at  a  tax  sale  made  by  the  county  officers  takes  the  land  subject 
to  the  lien  for  city  taxes  existing  thereon,  if  the  land  is  of  sufficient 
value  to  pay  all  taxes,  but,  if  the  land  is  not  of  sufficient  value  to  pay 
all  taxes,  then  the  sale  first  rightfully  made  will  divest  the  lien  for  the 
other  taxes. 

From  the  Cass  Circuit  Court. 

2).  C.  JustieCj  for  appellant. 

J,  C.  Nelson  and  Q,  A,  MyerSy  for  appellee. 

Elliott,  J. — The  appellant  foreclosed  a  mortgage  exe- 
cuted to  him  by  Jacob  J.  Puterbaugh,  and  acquired  title 
under  the  sale  made  on  the  decree.  In  1877  the  city  of  Lo- 
gansport assessed  taxes  against  the  real  estate  embraced  in  the 
mortgage  amounting  to  $600.  At  the  time  the  taxes  for  1877 
accrued  Puterbaugh  was  the  owner  of  the  property,  and  was 
also  the  owner  of  $10,000  worth  of  personal  property  subject 
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to  seizure  for  the  taxes  assessed  against  him.  State  and  county 
taxes  were  assessed  against  the  property  for  the  years  1877, 
1878  and  1879,  and  in  the  latter  year  the  property  was  sold 
to  pay  the  delinquent  and  current  State  and  county  taxes. 
The  appellant  was  the  purchaser  at  the  sale,  and  received  a 
deed  in  due  course  of  law.  He  seeks  by  the  present  suit  to 
restrain  the  city  from  enforcing  the  taxes  assessed  by  it  against 
the  real  estate  bought  by  him  at  the  sale  for  State  and  county 
taxes. 

The  theory  of  the  appellant  is  that  the  title  acquired 
through  the  sale  made  for  State  and  county  taxes  swept  away 
all  liens  of  the  city,  and  vested  in  him  the  property  discharged 
from  all  liens  for  municipal  taxes. 

This  theory  is  constructed  on  an  unsubstantial  foundation. 
Taxes  levied  by  a  municipal  corporation  are  levied  for  a  pub- 
lic purpose  and  by  public  officers.     A  municipal  corporation 
is  part  of  the  government;  it  is  a  governmental  organization, 
invested  with  the  powers  of  government  over  a  designated 
locality.     One  of  the  oldest  as  well  as  one  of  the  best  defi- 
nitions of  a  municipal  corporation  is, "  an  investing  the  people 
of  the  place  with  the  local  government  thereof."    Ouddon  v. 
Ecvstwicky  1  Salk.  193.     Cities  are  much  older  governmental 
institutions  than  counties,  and  they  were  influential  agencies 
in  securing  stable  and  liberal  government  centuries  before 
counties  were  organized.     Robertson  says :  "  The  institution 
of  cities  into  communities,  corporations,  or  bodies  politic,  and 
granting  them  the  privilege  of  municipal  jurisdiction,  con- 
tributed more,  perhaps,  than  any  other  cause  to  introduce  reg- 
ular government,  police,  and  arts,  and  to  diffuse  them  over 
Europe."     Chancellor  Kent  and  Judge  Dillon  accept  as  cor- 
rect De  Tocqueville^s  theory,  that  municipal  corporations  are 
important  governmental   institutions,  and   essential  to  the 
preservation  of  free  government.     2  Kent  Com.  (12th  ed.), 
275;   1  Dillon  Munic.  Corp.  (3d  ed.),  section  9,  n.  2.     The 
chancellor  says :    "  Public  corporations  are  such  as  are  cre- 
ated by  the  government  for  political  purposes,  as  counties. 
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cities^  towns  and  villages;  they  are  invested  with  subordinate 
legislative  powers,  to  be  exercised  for  local  purposes  connected 
with  the  public  good."  Counties  do  not,  therefore,  rank  higher 
than  cities ;  they  are  not  as  ancient ;  they  are  not  more  im- 
portant instrumentalities  of  government,  nor  have  they  more 
comprehensive  powers.  It  is  not  possible,  therefore,  to  suc- 
cessfully maintain  that  taxes  for  county  purposes  take  prece- 
dence of  taxes  levied  by  a  city  pursuant  to  legislative  authority. 
It  might  with  quite  as  much  reason  be  affirmed  that  taxes 
levied  by  a  city  have  precedence  of  taxes  levied  by  a  county 
as  to  assert  the  contrary.  The  position  which  best  comports 
with  reason  and  authority  is  this :  There  is  no  difference  in 
priority,  and  a  purchaser  at  a  tax  sale  made  by  the  county 
authorities  takes  the  property  subject  to  the  city  taxes,  except, 
perhaps,  in  cases  where  it  is  made  to  clearly  appear  that  the 
property  is  not  of  sufficient  value  to  ipay  both  city  and  county 
taxes.  Where  the  property  is  not  of  sufficient  value  to  pay 
both  city  and  county  taxes,  then  the  sale  first  rightfully  made 
divests  the  lien  of  the  other  governmental  corporation. 

The  power  to  levy  taxes  is  an  attribute  of  sovereignty. 
Sovereign  powers  reside  in  the  State,  but  the  power  to  exer- 
cise the  sovereign  power  of  taxation  may  be  delegated  to  a 
municipal  corporation.  In  exercising  this  sovereign  power 
the  corporation  invested  with  it  is  exercising  a  power  of  the 
State,  and  the  taxes  levied  by  it  as  an  instrument  of  the  gov- 
ernment are,  in  legal  effect,  levied  by  the  State.  The  State 
acts  through  one  of  its  governmental  subdivisions,  and  is  the 
source  of  power.  Whether  the  taxes  are  levied  by  a  county 
or  a  city,  they  are  taxes  laid  upon  the  people  by  the  State, 
acting  through  its  chosen  representatives.  This  view  is  sup- 
ported by  the  well  reasoned  case  of  Denike  v.  Bourke,  3  Bis- 
sell,  39,  where  it  was  said  :  "  Municipal  taxes  are  levied  by 
virtue  of  the  same  general  authority  which  levies  and  enforces 
a  payment  of  State  and  county  taxes — the  municipal  authori- 
ties acting  by  virtue  of  the  power  delegated  to  them  by  the 
State  government,  and  a  sale  by  municipal  authority  is,  there* 
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fore,  essentially  in  all  respects  a  sale  by  State  authority."  The 
question  was  presented  in  Dennison  v.  City  of  Keokuk,  45 
Iowa,  266,  as  it  is  here,  and  it  was  held,  as  we  hold,  that  the 
sale  by  the  county  officers  did  not  divest  the  lien  for  city  taxes. 

Counsel  for  appellant  makes  some  criticism  upon  the  pro- 
vision of  the  statute  that  city  taxes  are  to  be  a  lien  "  to  the  same 
extent  as  a  judgment  of  a  court  of  record  of  general  jurisdic- 
tion;" but,  in  making  this  criticism,  counsel  pursues  the  illogi- 
cal course  of  wresting  the  phrase  from  its  connection  and  com- 
pletely isolating  it.  Statutes  are  not  to  be  thus  treated.  The 
context  is  to  be  read  as  an  entirety,  not  subjected  to  a  process 
of  dissection.  Treating  the  statute  logically,  there  can  be  no 
doubt  that  it  creates  an  enduring  lien ;  it  does,  indeed,  do  this 
in  very  plain  words,  for  it  declares  that  "  such  lien  shall  be 
perpetual  for  all  taxes  due  from  the  owner."  It  would  be 
difficult,  if  not  impossible,  to  have  employed  stronger  words. 
It  is  obvious  that  a  perpetual  lien  can  not  be  destroyed  by  a 
sale  made  upon  a  lien  of  equal  rank.  The  purchaser  may, 
perhaps,  secure  a  right  to  redeem  from  the  city  taxes,  but  he 
does  not  secure  a  titfe  divested  of  the  lien. 

Judgment  affirmed. 

FUed  April  3, 1885. 


No.  11,821. 

Faulkner  et  al.  v.  Brigel  et  al. 

ATTACHMENT.--Boiid.— Jfar/iCT.— CompfeitTi/.— The  complaint  of  B.  and  S., 
on  an  attachment  bond,  averred  a  suit  by  the  principal  defendant  against 
B.  and  S.,  and  affidavit  that  B.  was  a  non-resident,  and  an  undertaking 
in  attachment  in  th^usnal  form,  payable  to  the  defendants  for  all  dam- 
ages he  may  sustain,  etc.,  the  issuing  of  a  writ  of  attachment  against  B. 
and  S.,  under  which  the  sheriff  seized  and  held  a  stock  of  goods  which 
they  owned  as  partners,  until  it  was  released  by  a  delivery  bond ;  that 
upon  the  attachment  there  was  a  judgment  for  B.  and  S.;  that  that  pro- 
ceeding was  wrongful,  to  their  damage. 

Held,  on  demurrer  to  the  complaint,  that  it  was  bad,  because  S.  had  no 
right  of  action  jointly  with  B.  or  otherwise. 
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From  the  Jay  Circuit  Ck)urt. 

D.  T.  Taylor,  J.  M,  Smith  and  T.  Bailey,  for  appellants. 

W.  A.  Thompson  and  /.  W.  Thompson,  for  appellees. 

CoLERiCK,  C. — This  action  was  instituted  by  the  appellees 
upon  an  attachment  bond  executed  by  the  appellants.  It  ap- 
pears by  the  averments  in  the  complaint^  that  the  appellant 
Faulkner,  on  the  21st  day  of  May,  1879,  commenced  an  ac- 
tion in  the  Jay  Circuit  Court  against  the  appellees  for  dam- 
ages, and  with  his  complaint  filed  an  affidavit  for  a  writ  of 
attachment,  in  which  it  was  recited  that  the  appellees  were 
indebted  to  him  in  the  sum  of  $3,500,  the  nature  of  which 
indebtedness  was  fully  stated;  that  the  claim  was  just,  and 
that  he  ought  to  recover  said  sum,  and  that  the  appellee 
Brigel  was  a  non-resident  of  the  State  of  Indiana,  and  also 
then  filed  a  written  undertaking,  as  required  by  the  statute 
in  such  cases,  executed  by  him,  as  principal,  and  by  his  co- 
appellants  McKinney  and  Dougherty  as  sureties.  The  body 
of  the  undertaking,  so  filed,  was  as  follows :  "  We  undertake 
that  the  plaintifi*  shall  duly  prosecute  his  proceeding  in  at- 
tachment in  this  action,  and  pay  to  the  defendants  all  dam- 
ages which  he  may  sustain  if  the  proceedings  of  the  plaintiff 
shall  be  wrongful  and  oppressive."  On  the  filing  of  the 
complaint,  affidavit  and  undertaking,  the  clerk  of  the  court 
approved  the  undertaking,  and  issued  a  writ  of  attachment 
against  both  of  the  defendants  in  the  action,  although  the 
affidavit  upon  which  the  writ  was  based  related  to  07ie  of  the 
defendants  only,  and  against  whose  property  alone  the  writ 
should  have  been  issued.  Under  and  by  virtue  of  the  writ 
so  issued  the  sheriff  of  Jay  county,  to  whom  it  was  directed, 
seized  and  took  possession  of  a  stock  of  goods  owned  by  the 
defendants  jointly  as  partners,  and  kept  and  detained  the 
same,  with  the  store-room  in  which  the  property  was  located, 
until  the  29th  day  of  May,  1879,  when  the  defendants  ob- 
tained a  release  of  the  property  by  executing  to  the  sheriff  a 
delivery  bond  therefor.     It  was  averred  in  the  complaint  in 
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this  action,  that  the  attachment  proceeding  was  afterwards 
heard  and  determined  by  the  court,  and  resulted  in  a  find- 
ing and  judgment  in  favor  of  the  defendants  therein,  and 
it  was  also  averred  that  said  proceeding  in  attachment  was 
wrongful  and  oppressive,  for  reasons  therein  stated,  and  that 
the  appellees  had  been  damaged  thereby,  etc.  Wherefore 
they  prayed  judgment,  etc. 

Separate  demurrers  by  each  of  the  appellants  to  the  com- 
plaint, on  the  ground  that  the  same  did  not  state  facts  sufB- 
■cient  to  constitute  a  cause  of  action,  were  overruled,  and 
thereupon  the  appellants  McKinney  and  Dougherty  sever- 
ally filed  separate  answers  to  the  complaint  in  two  paragraphs 
each.  These  two  answers  were,  in  all  respects,  alike.  The 
first  paragraph  of  each  was  a  general  denial ;  while  the  second, 
purporting  to  be,  as  it  was,  a  partial  answer  to  the  complaint, 
averred,  in  substance,  that  each  of  said  two  appellants  had 
executed  the  undertaking,  upon  which  the  action  was  founded, 
as  the  surety  of  the  appellant  Faulkner,  and  that  as  to  the 
appellee  Sterling  it  was  executed  without  any  consideration 
whatever.  Demurrers  were  sustained  to  the  second  para- 
graph of  the  answers. 

The  appellant  Faulkner  filed  a  separate  answer  to  the  com- 
plainty  in  four  paragraphs:  1.  A  general  denial.  2.  Aver- 
ring, as  a  partial  answer  to  the  complaint,  that  the  under- 
taking as  to  the  appellant  Sterling  was  executed  without  any 
consideration.  3.  Averring,  in  substance,  that  he  did  not 
cause  the  writ  of  attachment  to  be  issued  against  the  prop- 
erty of  the  appellee  Sterling,  nor  did  he  direct  the  sheriff  to 
levy  the  same  upon  his  property,  or  assist  the  sheriff  in 
doing  so,  or  consent  to  the  same,  and  that  neither  he,  nor  any 
one  else  for  him,  made  or  filed  with  the  clerk  of  said  court 
an  afiidavit  authorizing  him  to  issue  a  writ  of  attachment 
against  the  property  of  Sterling,  and  that  if  any  such  prop- 
erty was  seized  by  the  sheriff  under  the  writ  which  was 
issued,  it  was  done  without  his  direction,  knowledge  or  con- 
sent, and  that  if  the  clerk  issued  a  writ  of  attachment  against 
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the  property  of  Sterling,  it  was  without  his  direction,  knowl- 
edge or  consent.  4.  Averring,  in  substance,  the  same  facts 
as  those  set  forth  in  the  third  paragraph.  The  third  and 
fourth  paragraphs  were  verified.  Demurrers  were  sustained 
to  each  paragraph  of  the  answer,  except  the  first. 

The  issues  formed  were  tried  by  a  jury,  who  returned  a 
verdict  in  favor  of  the  appellees,  and  assessed  their  damages 
at  $497.24,  upon  which,  over  a  motion  for  a  new  trial,  judg- 
ment was  rendered  in  favor  of  both  of  the  appellees  against 
all  the  appellants,  from  which  they  have  appealed,  and  jointly 
and  severally  assign  as  errors  the  rulings  of  the  court  upon 
said  several  demurrers  and  on  the  motion  for  a  new  trial. 

As  the  appellants  have  not  discussed  in  their  brief  the  error 
last  assigned,  it  will  be  treated  by  us  as  abandoned  by  them. 
The  principal  question  discussed  by  them,  and  submitted  for 
our  consideration  is  the  sufficiency  of  the  complaint. 

It  is  settled,  as  a  rule,  by  the  decisions  of  this  court,  that 
where  two  or  more  join  in  an  action,  the  complaint  must 
show  a  right  of  action  in  favor  of  all  the  plainti£&.  Lip- 
perd  V.  Edwards,  39  Ind.  165;  Maple  v.  Beach,  43  Ind.  51 ; 
Parker  v.  Small,  58  Ind.  349;  Harris  v.  Harris,  61  Ind. 
117  ;  Hyatt  v.  Cochran,  85  Ind.  231.  In  this  case  the  com- 
plaint failed  to  show  a  right  of  action  in  the  appellee  Ster- 
ling on  the  undertaking  which  was  the  foundation  of  the 
action.  No  cause  of  action  thereon  existed  in  his  favor.  The 
only  person  who  can  maintain  an  action  on  such  an  under- 
taking is  the  defendant  to  the  attachment  proceeding.  It  is 
given  for  his  benefit  alone,  and  not  for  the  indemnification 
of  a  third  party  whose  property  may  be  wrongfully  seized 
by  the  officer  executing  the  writ  of  attachment.  Drake  At- 
tachment, section  162.  Evidently,  the  undertaking,  above 
set  forth,  which  was  the  basis  of  this  action,  was  carelessly 
prepared.  It  failed  to  show,  with  certainty,  whether  it  was 
given  to  one  or  both  of  the  appellees.  In  that  respect  it 
was,  in  form,  defective,  but  the  defect  was  cured  by  the  stat- 
ute.    R.  S.  1881,  section  1221.     It  was  given  for  the  sole 
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purpose  of  procuring  an  attachment  against  the  property  of 
Brigel  alone,  and,  therefore,  is  to  be  treated  as  if  executed 
to  him  only.  See  Moore  v.  Jackson,  35  Ind.  360.  The  de- 
fect in  the  form  of  the  undertaking  could  not  operate  to  ex- 
tend the  liability  of  those  who  executed  it  beyond  that 
contemplated  and  assumed  by  them  at  the  time  of  its  execu- 
tion. The  clerk,  under  the  affidavit  for  an  attachment,  which 
was  filed  with  him,  and  to  which  we  have  referred,  possessed 
no  jx)wer  to  issue  an  attachment  against  the  property  of  Ster-  ^ 
ling,  and  could  not,  and  did  not,  by  his  unauthorized  act  in 
issuing  it,  render  the  persons  who  executed  the  undertaking 
liable  thereon  to  Sterling  for  the  damages  which  he  thereby 
sustained.  The  sureties  on  an  attachment  bond  can  be  sub- 
jected to  liability  under  it  only  in  reference  to  the  particular 
writ  for  obtaining  which  it  was  given.  Drake  Attachment, 
section  165.  The  clerk  who  issued  the  attachment  against 
the  property  of  Sterling,  in  the  absence  of  an  affidavit  au- 
thorizing its  issuing,  and  the  plaintiff  in  the  action  in  which 
it  was  issued,  if  he  procured  the  clerk  to  issue  it,  were  tres- 
passers, and  liable,  as  such,  to  Sterling,  if  he  was  damaged 
thereby.  See  Barkeloo  v.  Randallj  4  Blackf  476 ;  Drake  At- 
tachment, section  118. 

It  follows  from  the  views  above  expressed, •that,  in  our 
opinion,  Brigel  alone  could  sue  on  the  undertaking,  and  that 
no  joint  right  of  actioh  thereon  existed  in  favor  of  the  ap- 
pellees. The  demurrers  to  the  complaint  for  that  reason 
should  have  been  sustained. 

It  is  sufficient  to  say  with  reference  to  the  answers  to  which 
demurrers  were  sustained,  that  they  were  good  enough  for  a 
bad  complaint,  and,  therefore,  the  court  erred  in  sustaining 
demurrers  to  them.  For  these  erroneous  rulings  the  judg- 
ment should  be  reversed. 

Per  Curiam. — The  judgment  of  the  court  below  is  re- 
versed at  the  costs  of  the  appellees,  and  the  cause  is  remanded 
with  instructions  to  the  court  to  sustain  the  demurrers  to 
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the  complaint,  and  for  further  proceedings  in  accordance  with 
this  opinion. 
Filed  April  10, 1886. 
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Bill  op  Exceptiohs.— -SAor^-ffaTid  Reporter. — Where  a  bill  of  exceptions 

purports  to  contain  the  evidence,  and  it  appears  in  the  form  of  a  short- 
hand report  written  out,  with  the  clerk's  certificate  that  the  manuscript 
was  filed  in  his  office,  ^*  furnished  by  I.  K.,  short-hand  reporter  of  said 
court,''  there  is  a  substantial  compliance  with  the  statute  upon  the 
subject. 
Husband  ajstd  Wipe. — Trust  and  Trustee.— Orediior's  Bill — Where  a  hus- 
band receives  money  from  his  wife's  mother  to  be  invested  in  lands  for 
the  wife,  and  without  her  knowledge  or  consent  takes  title  in  his  own 
name  and  holds  it  thirty-three  years,  and  then,  when  in  debt,  puts  the 
title  in  the  wife,  having,  during  that  time,  paid  the  taxes  and  by  his 
labor  cleared  and  improved  the  land,  equity  will  not  subject  it  to  the 
payment  of  his  debts. 

From  the  Madison  Circuit  Court. 

W.  A.  Gallen,  B.  L.  Smith  and  D.  Moss,  for  appellants. 

/.  O'Brien,  for  appellees. 

Mitchell,  J. — The  controversy  between  the  parties  to 
this  record  was  considered  by  this  coiirt  in  the  case  of  Bishop 
V.  State,  exrd.y  83  Ind.  67,  where  the  facts  are  fully  detailed. 

A  second  trial  was  had  by  the  court,  resulting  in  a  finding 
and  judgment  for  Mrs.  Bishop,  her  husband  having  died  after 
the  former  appeal  was  determined  and  before  the  second  trial. 

It  is  now  argued  that  the  finding  of  the  court  is  not  sus- 
tained by  the  evidence,  and  it  is  also  contended  that  the  court 
erred  in  some  of  its  rulings  during  the  progress  of  the  trial, 
in  respect  to  the  admissibility  of  evidence. 

The  appellee  makes  the  point  that  none  of  these  questions 
are  in  the  record,  and  that,  therefore,  this  court  can  not  ex* 
amine  them. 
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It  is  not  made  to  appear  by  direct  statement  in  the  record, 
that  the  short-hand  reporter  was  duly  appointed  and  quali- 
fied as  such;  but  this  may  be  inferred  from  the  fact  that  it  is 
certified  by  the  clerk  that  the  manuscript  containing  the  evi- 
dence, which  was  filed  in  his  oflSce,  was  "  furnished  by  Ira  A. 
Kilbourne,  short-hand  reporter  of  said  court,"  and  inasmuch 
as  this  long-hand  manuscript  is  incorporated  in  a  bill  of  ex- 
ceptions, duly  signed  by  the  judge,  containing  a  statement 
that  "  this  was  all  the  evidence  given  in  the  above  entitled 
cause/'  it  fairly  complies  with  the  statutory  requirement. 

The  appellant,  a  creditor  of  Ira  Bishop,  brought  the  ac- 
tion to  set  aside  a  conveyance  which  was  made  to  Margaret 
Bishop  of  160  acres  of  land  in  the  year  1877.  The  evidence 
tended  to  prove  that  in  the  year  1844  Mrs.  Bishop's  mother, 
Mrs.  McCann,  delivered  a  sum  of  money  to  Ira  Bishop,  who 
was  the  husband  of  Margaret  Bishop,  and  directed  him  to 
proceed  to  the  "  Indian  Reserve "  and  enter  two  tracts  of 
land  adjoining  each  other,  one  for  her  daughter  Margaret,  the 
other  for  her  son  Patrick.  Mr.  Bishop  received  the  money, 
proceeded  to  the  "  reserve,"  and  entered  two  adjoining  tracts 
of  land  containing  eighty  acres  each,  taking  the  title  to 
one  in  his  own  name,  and  the  other  in  the  name  of  Patrick ' 
McCann.  Subsequent  to  this  Patrick  McCann  exchanged  his 
eighty  on  the  Indian  Reserve,  in  Howard  county,  with  Mrs. 
Bishop,  for  her  interest  in  some  lands  in  Rush  county  which 
she  inherited  from  her  mother.  This  was  also  conveyed  to 
her  husband.  The  husband  paid  no  part  of  the  considera- 
tion for  either  tract,  and  the  evidence  tended  to  show  that  his 
wife  had  no  knowledge  of  the  fact  that  the  title  to  either  tract 
was  taken  in  his  name. 

It  IS  inferentially  conceded  that  as  to  the  eighty  acres  ob- 
tained by  the  husband  in  exchange  for  his  wife's  interest  in 
the  Rush  county  lands  inherited  from  her  mother,  the  find- 
ing and  judgment  below  was  right,  but  it  is  argued  that  be- 
cause the  wife  did  not  herself  directly  furnish  the  money  to 
buy  the  first  eighty,  it  therefore  results  that  the  finding  and 
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judgment  is  not  sustained  by  the  evidence.  We  do  not  eon- 
cur  in  this  view  of  the  matter. 

The  evidence  shows  that  Mrs.  McCann  furnished  her  son- 
in-law  with  money  and  instructed  him  to  purchase  the  land 
for  her  daughter,  his  wife.  It  was  intended  that  the  wife 
should  be  the  beneficiary  in  the  fund  so  furnished.  Taking 
the  title  in  his  own  name  made  the  husband  as  much  her  trus- 
tee as  though  he  had  received  the  money  directly  from  his 
wife's  hand.  It  was  not  for  the  husband  to  take  to  himself 
the  benefaction  which  the  mother  intended  to  bestow  upon 
her  daughter,  and  his  creditors  can  stand  in  no  better  attitude 
than  he  stood  himself.  Broohnlle  NaVl  Bank  v.  Kimble^  76 
Ind.  195;  Perry  Trusts,  section  127. 

That  the  husband  spent  his  time  and  labor  in  clearing  and 
improving  the  land,  and  that  he  paid  the  taxes,  does  not  alter 
the  case.  The  fact  remains  that  it  was  the  wife's  land,  and 
he  could  not  improve  it  away  from  her. 

That  he  did  not  repair  the  wrong  originally  done  to  his 
wife  until  he  found  himself  involved  in  debt,  can  not  defeat 
her  right  to  enjoy  her  own  property. 

The  husband  of  Mrs.  Bishop  became  the  administrator  of 
his  father^s  estate,  and  while  administering  upon  that  estate^ 
he  caused  the  land  acquired  as  above  detailed  to  be  conveyed 
through  a  third  person  to  his  wife.  It  is  probable  that  he 
was  at  that  time  in  defeult  as  administrator.  A  judgment 
was  recovered  against  him  afterwards  in  favor  of  the  estate, 
and  we  are  now  earnestly  solicited  to  reverse  the  judgment 
of  the  court  below,  so  that  the  loss  of  the  estate  may  be 
made  good. 

However  grossly  the  deceased  husband  may  have  violated 
his  trust  as  administrator  of  his  fether's  estate,  and  however 
imperative  the  duty  which  rested  upon  him  to  perform  his 
obligation  to  those  interested  with  him  in  it,  the  finding  of 
the  court  below,  which  is  also  sustained  by  the  evidence, 
shows  that  he  violated  a  trust  in  taking  the  title  to  his  wife's 
land  in  his  own  name,  and  having  chosen  to  rectify  that  by 
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causing  what  was  equitably  hers  all  the  time  to  be  con- 
veyed to  her,  there  is  no  rule  of  law  or  equity  which  would 
justify  a  court  in  taking  her  property  to  pay  a  debt  of  her 
husband's,  however  sacred.  We  find  no  error  in  the  record. 
Judgment  affirmed  with  costs. 
FUed  April  7, 1885. 


No.  11,404. 

Louisville,  New  Albany  and  Chicago  Railway  Com- 
pany V.  Hixon. 

Judicial  Knowledge. — Cb«7i/ie8.— The  courts  of  a  State  take  judicial  no- 
tice of  the  geography  of  its  counties,  their  boundaries  and  the  location 
of  towns  therein. 

Practice. — Pleading. — Complaint — Arreat  of  Judgment. — Where,  by  intend- 
ment, a  necessary  fact  not  averred  may  be  supplied,  a  complaint  will 
be  held  good  on  motion  in  arrest  of  judgment. 

From  the  Porter  Circuit  Court. 

W.  F.  StiUwell  and  W.  Johnston^  for  appellant. 

D.  /.  Wile  and  F.  E.  Oabom,   for  appellee. 

Fbanklin,  C. — Appellee  sued  appellant  for  the  killing  of 
a  horsfe  by  the  running  of  the  cars  on  its  railroad.*  Issue  was 
formed  by  a  general  denial  to  the  complaint. 

The  suit  was  commenced  in  Laporte  county,  and  was  trans- 
ferred by  change  of  venue  to  Porter  county,  where  there  was 
a  trial  by  the  court,  which  resulted  in  a  finding  for  the  plain- 
tiff, and  over  motions  for  a  new  trial,  and  in  arrest  of  judg- 
ment, judgment  was  rendered  upon  the  finding. 

The  errors  assigned  are,  overruling  the  motions  for  a  new 
trial  and  in  arrest  of  judgment,  and  in  permitting  the  plain- 
tiff to  amend  his  complaint  after  the  trial  had  closed  and  the 
judgment  had  been  rendered. 

The  reasons  for  a  new  trial  are,  the  finding  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law.  It  is  insisted 
Vol.  101.— 22  i 
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by  appellant  that  the  evidence  fails  to  prove  that  the  horse 
was  killed  in  Laporte  county. 

The  plaintiff  testified  that  he  lived  with  his  father  south 
of  Westville,  near  the  Louisville,  New  Albany  and  Chicago 
Railroad ;  that  the  horse  was  killed  on  the  railroad  upon  his 
father's  premises  where  they  lived, 

Mr.  Crumpacker  testified  that  he  lived  three  miles  south 
of  Westville ;  he  was  acquainted  with  the  horse ;  gave  his 
age  and  pedigree ;  and  that  he  saw  him  dead  tlie  next  morn- 
ing after  he  was  killed. 

We  think  this  evidence  sufficiently  shows  that  the  horse 
was  killed  on  the  railroad  in  the  neighborhood  of  three  miles 
south  of  Westville.  This  court  will  take  judicial  notice  of 
the  geography  of  the  county,  and  the  location  of  the  towns 
therein.  Indianapolis,  etc.,  R.  R.  Co.  v.  Case,  15  Ind.  42; 
Indianapolis,  etc,  R.  R.  Co.  v.  Stephens,  28  Ind.  429 ;  Stuliz 
V.  State,  ex  rel.,  65  Ind.  492 ;  Orusenmeyer  v.  G7y  of  Logans- 
port,  76  Ind.  549;  Wilcox  v.  Moiidy,  82  Ind.  219;  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Pierce,  95  Ind.  496. 

In  accordance  with  the  above  cases  this  court  will  take  no- 
tice that  Westville  is  in  Laporte  county ;  and  that  the  neigh- 
borhood three  miles  south  of  Westville,  where  the  horse  was 
killed,  is  also  in  Laporte  county. 

It  is  further  insisted  that  there  was  no  evidence  tending  to 
show  that  appellant  owned,  operated,  or  controlled  the  road 
on  which  the  appellee's  animal  was  alleged  to  have  been  killed. 

The  plaintiff  testified  that  the  animal  was  killed  on  appel- 
lant's road,  and  that  several  trains  had  for  a  long  time  dailr 
passed  over  the  road.  We  think  this  evidence  tended  to  show 
not  only  that  the  appellant  was  the  owner  of  the  road,  but 
that  it  controlled  the  running  of  the  cars  thereon. 

Appellant  further  insists  that  there  is  no  evidence  showing 
that  the  road,  where  the  horse  entered  upon  it,  was  not  se- 
curely fenced.  The  evidence  shows  that  where  the  horse 
entered  upon  the  track  and  was  killed,  the  fence  had  been 
burned  up  for  more  than  two  months  before  the  killing.    If 
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that  was  its  condition,  the  road  could  not  then  have  been  se- 
curely fenced. 

It  is  still  further  insisted  that  there  was  no  evidence  tend- 
ing to  prove  that  the  horse  had  been  struck  by  the  locomotive 
or  cars  of  appellant.  The  evidence  shows  that  the  horse  was 
seen  well,  the  day  before  he  was  killed,  in  the  pasture  feeding 
by  the  side  of  the  road  in  the  vicinity  of  where  he  was  found 
the  next  morning  dead  by  the  side  of  the  road,  with  a  large 
"  sear  '^  on  his  right  side,  and  otherwise  badly  bruised ;  that 
his  tracks  on  the  railroad  grade  showed  that  he  had  been  run- 
ning north  on  the  west  side  of  the  grade,  and  that  in  attempt- 
ing to  cross  the  track  he  had  been  struck  and  knocked  off  to 
the  west  side. 

This  evidence  justifies  the  inference  that  the  horse  had  been 
struck  and  killed  by  the  locomotive  of  a  passing  train.  There 
is  no  error  in  overruling  the  motion  for  a  new  trial. 

Under  the  motion  in  arrest  of  judgment,  it  is  claimed  by 
appellant  that  the  complaint  does  not  allege  in  what  county 
the  animal  was  killed.  The  title  of  the  cause  is  laid  in  La- 
porte  county,  the  suit  was  commenced  there,  and  the  com- 
plaint alleges  that  the  defendant  was  operating  its  railroad 
through  L^porte  county,  Indiana,  and  that  the  horse  was  then 
and  there  killed  by  the  running  of  the  cars  on  said  road. 

The  defendant  appeared  to  the  case,  formed  an  issue  therein, 
and  tried  it  without  raising  any  objection  to  the  complaint  or 
the  jurisdiction  of  the  court.  The  proof  sufficiently  showed 
that  the  horse  was  killed  in  Laporte  county,  and  in  such  cases 
the  omission  in  the  complaint  of  a  direct  averment,'that  the 
horse  was  killed  in  Laporte  county,  is  cured  by  the  finding 
of  the  court.  Louxsmlky  etc.,  R.  W,  Co.  v.  Spairiy  61  Ind. 
460;  Toledo,  etc.,  R.  W.  Co.  v.  Sleoens,  63  Ind.  337;  Indian- 
apolis,  etc.,  R.  R.  Co.  v.  MeCaffery,  72  Ind.  294;  Louisville, 
etc.,  R.  W.  0>.  v.  Harrington,  92  Ind.  457 ;  Pennsylvania  Co. 
V.  Rusie,  95  Ind.  236. 

It  is  further  insisted  that  the  complaint  is  insufficient,  be- 
cause it  does  not  aver  that  ,the  railroad  was  not  securely  fenced 
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where  appellee's  animal  entered  upon  the  track.  The  alle- 
gation in  the  complaint  being :  "  The  right  of  way  of  said 
corporation  and  defendant,  at  the  pqint  where  said  horse  thus 
strayed  upon  the  track,  as  aforesaid,  and  at  the  point  where 
said  horse  was  killed,  as  aforesaid,  was  not  securely  fenced  ac- 
cording to  law." 

To  say  that  the  right  of  way  was  not  securely  fenced  was 
substantially  saying  that  the  road  was  not  securely  fenced. 
This  objection  is  without  merit,  especially  when  first  made 
after  the  trial  and  finding  of  the  court.  There  was  no  error  in 
overruling  the  motion  in  arrest  of  judgment. 

Appellant  in  its  brief  has  not  referred  to  the  specification 
of  error  in  relation  to  amending  the  complaint  after  judg- 
men  ;  it  is  therefore  considered  as  waived.  We  find  no  error 
in  this  record. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

Filed  April  10, 1885. 


No.  11,928. 

Brown  et  al.  v.  Brown. 

Adoption  op  Children.— Oder  of  Cmtrt,— Fraud  of  Adoptive  OliW.— A 
complaint  seeking  to  have  an  order  of  court  granting  the  prayer  of  a 
petition  for  the  adoption  of  a  child,  and  containing  the  averment, 
'*  that  at  the  time  of  said  adoption  said  defendant"  (the  adoptive  child) 
.*•  was  eighteen  years  of  age,  and  knew  that  said  Preston  Brown"  (the 
adoptive  father)  **  was  a  person  of  unsound  mind,  and  that  so  knowing, 
and  for  the  purpose  of  becoming  the  heir  of  said  Preston  Brown,  and 
securing  the  property  of  said  Brown,  he  gave  his  consent  to  said  adop- 
tion, and  permitted  said  adoption  be  made,"  does  not  show  such  fraud 
as  will  vitiate  the  order  of  the  court. 

fi\^B.— Judgment  Ordering  Adoption.— OoUaieral  AOaeL—A  judgment  of  a 
court  of  competent  jurisdiction,  ordering  the  adoption  of  a  child,  fixes 
its  sUtus,  is  conclaaive,  and  can  not  be  collaterally  attacked. 


NOVEMBER  TERM,  1884.  341 

Brown  etalv.  Brown. 

Same. — InaajUiy  of  Adoptive  Father, — A  judgment  upon  the  petition  of  a 
person  of  unsound  mind,  praying  the  adoption  of  a  child,  is  not  Toid, 
and  can  onlj  be  set  aside  for  cause. 

Sam£. — Remedy  o/Naturcd  Heirs, — Equity, — DiligeTice, — Where  natural  heirs 
seek  to  set  aside  an  order  for  the  adoption  of  ^a  child,  their  remedy  is 
in  equity ;  they  must  proceed  promptly,  and  a  delay  of  ten  years  will 
be  fatal  to  their  suit. 

From  the  Hendricks  Circuit  Court. 

T.  J.  CofeTj  N.  M.  Taylor  and  J,  H.  Johnson^  for  appellants. 

L.  M.  Campbell,  for  appellee. 

Elliott,  J. — The  material  fiwts  stated  in  the  first  para- 
graph of  appellants^  complaint  are  these:  In  May,  1873, 
Preston  Brown  asked  and  obtained  an  order  of  the  Hendricks 
Circuit  Court  for  the  adoption  of  Edgar  Boyd,  and,  in  the 
same  order,  it  was  directed  that  the  name  of  the  child  be 
changed  to  Edgar  B.  Brown.  Preston  Brown,  the  adoptive 
fether,  died  in  August,  1880,  the  owner  of  real  and  personal 
property,  leaving  no  widow  or  natural  children.  The  appel- 
lants are  his  brothers  and  sisters,  ana  claim  the  property  as 
his  heirs.  In  April,  1883,  they  gave  notice  that  they  disaf- 
firmed the  proceedings  adopting  the  appellee,  on  the  ground 
that  Preston  Brown  was  of  unsound  mind  at  the  time  the 
proceedings  were  had. 

The  second  paragraph  of  the  complaint  is  essentially  the 
same  as  the  first,  except  that  it  undertakes  to  charge  fraud  on 
the  part  of  the  appellee.  The  charge  is  embodied  in  this 
language : 

*^  Plaintiffs  further  say  that  the  defendant  had  lived  with 
said  Preston  Brown  for  several  years  immediately  before,  and 
was  living  with  him  at  the  time,  the  said  pretended  adoption 
was  made,  and  that  he  well  knew  that  the  said  Preston  Brown 
was  then  a  person  of  unsound  mind ;  that  at  the  time  of  said 
adoption  said  defendant  was  eighteen  years  of  age,  and  knew 
that  said  Preston  Brown  was  a  person  of  unsound  mind,  and 
that  so  knowing,  and  for  the  purpose  of  becoming  the  heir 
of  said  Preston  Brown,  and  securing  the  property  hereinbe- 
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fore  mentioned  before  said  adoption  was  made,  he  gave  his 
consent  to  said  adoption,  and  permitted  said  adoption  to  be 
made/^ 

In  our  opinion,  the  two  paragraphs  are  substantially  the 
same,  for  the  second  does  not  contain  a  valid  charge  of  fraud. 
The  silence  of  the  minor  did  not  operate  as  a  fraud  upon  the 
court.  It  is  by  no  means  every  wrongful  act  of  a  litigant 
that  will  authorize  the  overthrow  of  a  judgment.  It  is  quite 
well  settled  that  fraud  will  vitiate  a  judgment  only  when  it 
is  affirmatively  shown  that  it  was  practiced  upon  the  court. 
Pomeroy  Eq.  Jur.,  section  919 ;  Freeman  Judg.,  section  492; 
Bigelow  Fraud,  170. 

It  is  not  necessary  to  inquire,  or  decide,  what  acts  will  con- 
stitute a  fraud  upon  the  court,  for  it  does  not  appear  that  any 
fraudulent  act  at  all  was  done.  No  obstacle  to  a  full  and  free 
investigation  was  interposed,  no  deception  was  practiced,  no 
artifices  were  resorted  to,  nor  was  anything  done  that  misled 
either  the  court  or  the  pgfitioner.  The  sum  and  substance  of 
the  averment  is  that  the  infant  remained  passive  in  the  hands 
of  the  court.  The  court  had  ample  authority  to  make  a  full 
and  complete  investigation,  and,  in  the  absence  of  averments 
to  the  contrary,  we  must  presume  that  this  investigation  was 
made,  and  that  the  court  satisfied  itself  that  the  petitioner 
was  a  proper  person  to  adopt  Edgar  Boyd.  The  child  has, 
in  such  cases  as  this,  no  part  in  the  proceeding ;  the  whole 
matter  rests  with  the  court,  and  it  is  for  the  court  to  make 
such  an  investigation  as  it  deems  proper.  It  can  not  be  justly 
said  that  the  silence  of  the  child  can  operate  to  its  prejudice, 
for  it  is  the  ward  of  the  court,  and  the  court  is  charged  with 
the  duty  of  making  due  inquiry  before  rendering  a  judgment 
consigning  it  to  an  adoptive  father. 

The  judgment  of  the  court  fixes  the  legal  status  both  of  the 
adoptive  parent  and  the  child.  Paul  v.  DaviSy  100  Ind.  422 ; 
Humphries  v.  Davis,  100  Ind.  274.  A  judgment  of  a  court 
fixing  the  status  of  a  person,  rendered  in  a  matter  where  it 
has  jurisdiction  and  upon  the  notice  required  by  law,  is  con- 
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elusive  as  against  all  collateral  attacks  by  parties  or  their 
privies.  This  rule  finds  the  most  frequent  illustration  in 
those  cas^s,  and  there  are  many  of  them,  which  hold  that 
where  a  person  is,  in  the  manner  provided  by  law,  adjudged 
to  be  insane,  the  judgment  is  conclusive  against  parties  and 
privies.  This  is  so  only  where  the  law  provides  that  the 
Judgment  shall  fix  the  status,  and  is  not  so  where  the  inquiry 
is  for  another  purpose.  Groodmn  v.  State,  96  Ind.  550.  In 
the  present  case,  the  prime  object  of  the  proceeding  for  the 
adoption  of  a  child  is  to  fix  its  legal  status,  and  it  would  be 
subversive  of  all  principle  to  hold  that  the  judgment  in  such 
a  case  could  be  set  aside  without  due  cause  shown.  Little 
good  would  be  accomplished  by  such  a  proceeding  if  it  were 
regarded  as  a  mere  matter  of  form. 

A  judgment  against  an  insane  person,  as  Mr.  Freeman  says, 
*^  is  neither  void  nor  voidable."  Freeman  Judg.,  section  152. 
The  proper  remedy  in  such  cases  is  "  to  apply  to  chancery." 
The  remedy  of  a  person  who  asserts  that  an  order  directing 
the  adoption  of  a  child  is  invalid,  because  of  the  mental  in- 
capacity of  the  adoptive  father,  is  in  equity.  This  is  the 
remedy  in  all  cases  of  a  kindred  character  {Nealis  v.  Dicka, 
72  Ind.  374),  and  unquestionably  is  the  remedy  in  such  a 
<»se  as  the  present.  The  appellants  are,  therefore,  prosecut- 
ing an  equitable  suit.  Their  appeal  is  to  the  equity  powers 
of  the  court,  and  it  devolves  upon  them  to  aflBrmatively  show 
that  they  have  been  prompt  and  diligent.  Equity  requires 
diligence  from  suitors.  City  of  Logansport  v.  LaRose,  99 
Ind.  117;  Cityqf  Logamporty.  Uhl,  99  Ind.  531.  This  rule 
operates  in  this  instance  to  bar  the  successful  prosecution  of 
this  suit.  The  unexplained  delay  of  more  than  ten  years 
prevents  the  maintenance  of  such  a  suit  as  this.  It  would  be 
unjust  and  unwise  to  permit  a  child  to  discharge  the  duties  of 
that  relation  to  an  adoptive  fiither  for  that  period  of  time 
and  then  permit  brothers  and  sisters  of  the  adoptive  fiither 
to  come  in  and  take  from  the  child  all  his  rights  as  heir.  If 
parties  desire  to  contest  the  mental  capacity  of  a  kinsman  to 


lot    844l 
t84    440 


344  SUPREME  COURT  OF  INDIANA, 

Hinton  v,  Whittaker  et  al. 

adopt  a  child,  they  must  proceed  with  diligence,  and  not  delay 
until  witnesses  have  died,  have  moved  away,  or  have  for- 
gotten the  matter.  It  would  open  the  way  to  the  most  flagrant 
abuses  to  permit  a  judgment  fixing  the  status  of  a  child  to  be 
vacated  after  such  a  long  lapse  of  time,  and  it  would  also  en- 
courage, what  equity  abhors,  sloth  and  negligence.  There 
was  no  error  in  sustaining  the  demurrer  to  the  complaint. 

Judgment  affirmed. 

FUed  AprU  7, 1885. 


No.  11,036. 

Hinton  v.  Whittakeb  et  al. 

PABTmov.— Dnoefite.— HiM&and  and  Wifc-^Abandontnenl.— To  a  petition 
by  a  surviving  husband  for  partition  of  lands  of  which  the  wife  died 
seized,  an  answer  that  before  and  at  her  death  he  had  abandoned  her 
without  cause,  making  no  provision  for  her  support,  is  good  on  de- 
murrer under  section  2448,  B.  S.  1881. 

Evidence. — Practice.— Supreme  Court,— Error  CompeTutatory.—A  party,  upon 
whose  objection  evidence  admissible  for  either  party  has  been  excluded, 
will  not  be  heard  by  the  Supreme  Court  to  complain  of  a  subsequent 
exclusion  of  like  evidence  offered  by  him. 

From  the  Howard  Circuit  Court. 

J.  C.  Blacldidge  and  W.  E,  Blacklidge,  for  appellant. 

J.  W,  KerUy  B.  F,  Harness  and  F.  Cooper ,  for  appellees. 

HowK,  J. — This  suit  was  commenced  by  the  appellant 
Hinton,  as  sole  plaintiff,  against  the  appellees  Whittaker  and 
others,  as  defendants,  to  obtain  the  partition  of  certain  real 
estate  in  Howard  county.  In  his  complaint  Hinton  alleged 
that  he  was  the  owner  in  fee  simple  of  an  undivided  one-third 
part,  and  that  the  appellees  in  certain  specified  shares  were 
the  owners  in  fee  simple  of  the  undivided  two-thirds  jmrtof 
the  real  estate  described,  as  tenants  in  common ;  and  he  asked 
judgment  that  his  share  of  such  real  estate  be  set  off  to  him 
in  severalty,  and  for  other  proper  relief.     The  cause  was  put 
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at  issue  and  tried  by  a  jury,  and  a  verdict  was  returned  for 
the  appellees,  the  defendants  below,  and  over  the  appellant's 
motion  for  a  new  trial  the  court  adjudged  that  he  take  noth- 
ing by  his  suit,  and  that  the  appellees  recover  of  him  their 
costs. 

The  first  error  of  which  complaint  is  made  in  argument  by 
the  appellant's  counsel  is  the  overruling  of  the  demurrer  to 
the  second  paragraph  of  the  appellees'  answer.  In  this  par- 
agraph of  their  answer,  the  appellees  alleged  that  the  appel- 
lant ought  not  to  recover  in  this  action,  because  he  owned  no 
interest,  legal  or  equitable,  in  the  real  estate  described  in  his 
complaint;  that  the  only  fiwt  upon  which  he  based  his  right 
to  recover  was  that  he  was  the  husband  of  Mary  W.  Hinton, 

who  died  intestate  on  the  —  day  of ,  1882,  seized  in  fee 

simple  of  such  real  estate,  leaving  the  appellees,  her  children 
and  grandchildren,  surviving  her;  that  the  appellees  were 
descendants  of  Mary  W.  Hinton  in  virtue  of  her  first  mar- 
riage ;  that  on  the  19th  day  of  December,  1872,  the  appellant 
and  Mary  W.  Hinton  were  married,  and  lived  together  as 
husband  and  wife  until  the  15th  day  of  October,  1881,  when 
the  appellant,  then  the  husband  of  Mary  W.  Hinton  as  afore- 
said, without  any  just  cause  whatever,  abandoned  her,  his  wife, 
leaving  her  in  a  feeble,  destitute  and  helpless  condition,  and  re- 
mained away  from  her  until  her  death  as  aforesaid,  and  that 
he  did  not  make,  nor  cause  to  be  made,  suitable  provision, 
or  any  provision  for  her,  his  wife,  before  the  time  he  aban- 
doned her  as  aforesaid,  and  did  not  at  any  time,  or  in  any 
manner,  make  for  her  or  afford  to  her  any  provision  for  licr 
maintenance,  care  or  support  after  the  15th  day  of  October, 
1881,  when  he  so  abandoned  her.  Wherefore  the  appellees 
said  that  the  appellant  owned  no  part  of  the  real  estate  afore- 
said, and  they  prayed  judgment  for  their  costs,  etc. 

It  is  manifest  from  the  facts  stated  therein,  that  this  para- 
graph of  answer  was  framed  and  prepared  to  present  the  ease 
provided  for  in  section  2498,  R.  S.  1881,  in  force  since  May 
6th,  1853.     This  section  reads  as  follows:    "If  a  husband 
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shall  abandon  his  wife  without  just  cause,  failing  to  make  suit- 
able provision  for  her,  or  for  his  children,  if  any,  by  her,  he 
shall  take  no  part  of  her  estate." 

The  second  paragraph  of  answer,  the  substance  of  which 
we  have  given,  states  clearly  and  explicitly  the  appellant's 
abandonment  of  his  wife  without  just  cause,  and  his  failure 
to  make  suitable  provision  for  her.  This  was  sufficient  to 
show  that,  under  our  statute  of  descents,  the  appellant  as  hus- 
band could  take  no  part  of  his  deceased  wife's  estate.  Dye  v. 
Davis,  65  Ind.  474.  The  paragraph  of  answer  closely  fol- 
lows the  language  of  the  section  of  the  statute  above  quoted, 
and  states  the  precise  case  wherein  the  statute  declares  that 
the  husband  "  shall  take  no  part "  of  his  deceased  wife's  es- 
tate. The  court  did  not  err,  we  think,  in  overruling  the  ap- 
pellant's demurrer  to  the  second  paragraph  of  appellees' 
answer. 

The  only  other  error  assigned  by  the  appellant  is  the  over- 
ruling of  his  motion  for  a  new  trial.  Among  the  causes  as- 
signed by  the  appellant  for  such  new  trial  were  the  following: 

3.  Error  of  the  court  in  excluding  from  the  jury  the  evi- 
dence of  a  witness  named,  offered  by  the  appellant,  to  this 
<3ffect :  "  That  the  deceased  Mary  Hinton,  the  party  through 
whom  the  parties  to  this  suit  all  claim  title,  admitted  to  wit- 
ness, after  the  plaintiff  had  gone  away,  and  after  the  time  it 
is  alleged  by  the  defendants  that  he  had  abandoned  her,  that 
plaintiff  was  coming  back  in  the  following  spring  in  time  to 
make  garden,  when  they  were  going  to  keeping  house  again." 

4.  Error  of  the  court  in  excluding  from  the  jury  the  evi- 
dence of  two  named  witnesses,  offered  by  appellant,  which 
evidence  consisted  of  a  conversation  the  witnesses  had  with 
the  decedent,  Mary  Hinton,  the  party  through  whom  all  the 
parties  to  this  suit  claimed  title  to  the  real  estate  in  dispute, 
on  the  —  day  of  September,  1881,  consisting  of  the  declara- 
tions of  such  decedent  to  the  effect  "that  her  husband,  the 
plaintiff,  was  unable  to  support  them  both,  and  that  they  had 
agreed  to  quit  house-keepingduring  the  winter  following,  and 
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he,  the  plaintiff,  was  going  to  his  children  in  Rush  county, 
Indiana,  and  that  she  was  going  to  hers  until  the  spring  fol- 
lowing ; "  this  statement  having  been  made  by  such  decedent 
while  she  was  owning  and  in  possession  of  the  lands  in  dispute. 

5.  Error  of  the  court  in  excluding  from  the  jury  the  evi- 
<lence  of  another  named  witness,  offered  by  appellant,  which 
evidence  was  to  the  effect  that  the  decedent,  Mary  Hinton,  in 
a  conversation  had  about  a  year  before  her  death,  admitted  to 
witness  and  stated  "  that  plaintiff  was  unable  to  keep  them 
both,  and  that  he  was  going  to  stay  with  his  children  in  Rush 
county,  and  she  with  her  children,  throughout  the  winter  of 
1881-2." 

The  appellees'  counsel  earnestly  insist  that  the  appellant  is 
in  no  condition  to  complain  here  of  these  alleged  erroneous 
rulings  of  the  trial  court,  in  the  exclusion  of  offered  evidence. 
Counsel  say  :  "  If  the  declarations  of  Mary  W.  Hinton  were 
admissible  at  all  to  prove  the  circumstances  of  the  separation 
between  her  and  plaintiff,  it  was  competent  for  either  party  to 
the  action  to  prove  them — both  parties  claiming  title  through 
her,"  Counsel  then  cite  from  the  record  a  number  of  in- 
stances in  which  the  trial  court  had,  upon  the  appellant's  ob- 
jections, and  before  making  the  rulings  of  which  he  complains 
as  erroneous,  excluded  from  the  jury  the  declarations  of  Mary 
W.  Hinton  of  and  concerning  the  appellant's  abandonment 
of  her  without  just  cause,  and  his  failure  to  make  suitable  pro- 
vision for  her,  when  such  declarations  were  offered  in  evi- 
dence by  the  appellees.  The  point  thus  made  by  appellees' 
counsel  seems  to  us  to  be  well  taken  and  supported  by  au- 
thority. Gaff  V.  Greer,  88  Ind.  122 ;  S.  C,  45  Am.  R.  449; 
Lowe  V.  Ryan,  94  Ind.  450. 

Without  deciding,  therefore,  whether  the  declarations  of 
Mary  W.  Hinton,  offered  by  appellant  and  excluded  by  the 
court,  were  or  were  not  competent  evidence,  we  are  of  opinion 
that  the  appellant,  having  first  obtained  rulings  of  the  trial 
court  excluding  from  the  jury  declarations  of  the  decedent  on 
the  same  subject  when  offered  by  appellees,  can  not  be  heard 
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to  complain  of  the  action  of  the  court,  as  erroneous,  in  ex- 
cluding from  the  jury  the  declarations  ofifered  by  himself. 

Appellant's  counsel  also  claim  that  the  verdict  of  the  jury 
was  not  sustained  by  sufficient  evidence,  and  that  for  this 
cause  a  new  trial  ought  to  have  been  granted.  There  was 
conflict  in  the  evidence,  it  is  true,  upon  the  matters  in  issue 
between  the  parties ;  but  it  can  not  be  denied,  we  think,  that 
there  is  evidence  in  the  record  which  tends  to  sustain  the  ver- 
dict on  every  material  point.  In  such  a  case,  as  has  often 
been  decided,  this  court  will  not  disturb  the  verdict  on  what 
might  seem  to  be  the  weight  of  the  evidence. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 

FUed  April  7, 1885. 


No.  12,020. 

The  Indianapolis,  Delphi  and  Chicago  Railroad 
Company  v.  Holmes. 

Bailroads. — Contract.  -  Condition  Precedent—To  assist  the  plaintifTj  a  rail- 
road company,  in  building  its  road  as  proposed,  H.  agreed  in  writing  to 
pay  it  $200  upon  the  arrival  at  Delphi  from  Indianapolis  of  the  first  train 
of  cars  over  the  track  of  railroad  proposed  to  be  built  by  the  plain tifi* from 
Indianapolis  to  Chicago.  The  road  was  built  from  Delphi  to  within  one 
and  a  half  miles  of  Indianapolis,  but  by  a  different  route,  and  thence  to 
a  depot  in  the  latter  place  the  track  of  another  road  was  used,  and  by  this 
line  a  train  of  cars  came  from  Indianapolis  to  Delphi. 

Held,  that  the  condition  precedent  was  not  performed,  and  there  could  be 
no  recovery. 

From  the  Carroll  Circuit  Court. 

J.  C.  Odell  and  T.  H.  Palmery  for  appellant. 

J.  A.  Sims  and  C.  E.  Taber,  for  appellee.     . 

Mitchell,  J. — There  was  a  special  finding  of  facts  by  the 
court  in  this  case,  and  as  the  only  error  assigned  which  in- 
volves the  merits  of  the  controversy  is,  that  the  court  erred 
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in  its  conclusions  of  law  upon  the  facts  found,  the  case  may 
be  disposed  of  by  a  consideration  of  the  facts  deemed  to  be 
material  as  found  by  the  court,  and  a  determination  of  the 
law  upon  such  facts. 

The  suit  was  upon  a  written  instrument,  signed  by  Wil- 
liam W.  Holmes,  bearing  dat€  November  3d,  1871,  the  pur- 
port of  which  was  that  on  the  arrival  of  the  first  train  of 
cars  at  Delphi,  Indiana,  from  Indianapolis,  over  the  track 
of  railroad  proposed  to  be  built  from  Indianapolis,  Indiana, 
to  Chicago,  Illinois,  and  to  aid  in  such  building,  and  in  con- 
sideration thereof.  Holmes  promised  to  pay  the  railroad  com- 
pany, above  named,  $200,  with  ten  per  cent,  interest  if  not 
paid  at  maturity. 

The  court  found  that  the  railroad  company  was  organized 
pursuant  to  the  laws  of  this  State,  in  May,  1869,  and  re- 
ceived from  the  defendant  at  its  date,  the  obligation  above 
mentioned ;  that  after  procuring  the  right  of  way  and  con- 
structing its  road  from  Delphi  to  Rensselaer,  a  distance  of 
about  thirty  miles,  and  expending  about  $75,000  in  addition 
in  procuring  right  of  way  between  Rensselaer  and  Dyer,  the 
railroad  company  executed  a  trust  deed  to  one  Morris  Sharp 
to  secure  a  contemplated  issue  of  $900,000  of  its  bonds. 
This  deed  and  a  supplemental  deed  or  mortgage  executed  to 
the  same  person  for  the  same  purpose  as  the  first,  embraced 
all  the  property,  real  and  personal,  of  the  company,  including 
its  franchises,  excepting  only  two  subsidies  mentioned  in  the 
last  deed,  one  voted  by  Union  township,  in  White  county, 
and  one  by  Deer  Creek  township,  in  Carroll  county.  On 
the  18th  day  of  December,  1880,  pursuant  to  a  decree  of 
foreclosure  had  under  the  deeds  above  mentioned,  all  the 
property  embraced  therein  was  sold  by  a  sj^ecial  master  to 
a  trustee  of  the  Chicago  and  Indianapolis  Air-Line  Railway 
Company,  which  sale  was  duly  approved  by  the  court,  and 
the  property  transferred  to  the  last  named  company.  This 
company  then  took  possession  of  the  property  and  completed 
the  road  from  Dyer  to  Rensselaer,  connecting  there  with  that 
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built  by  the  plaintiff  company  from  Delphi  to  Rensselaer. 
Subsequently  it  completed  the  road  from  Delphi  to  Rowland 
station,  in  Marion  county,  which  is  a  station  on  the  Wabash, 
St.  Louis  and  Pacific  Railroad,  about  one  and  a  half  miles 
from  the  corporate  limits  of  the  city  of  Indianapolis,  and 
by  an  arrangement  with  the  Wabash  road,  under  which  its 
track  was  used  from  thence  to  the  Union  Depot,  a  distance 
of  four  and  a  half  miles,  the  Air-Line  company  ran  a  train 
of  cars  from  Indianapolis  to  Delphi  on  the  26th  day  of 
March,  1883,  and  continued  to  run  them  regularly  from  that 
time  forward,  using  the  track  of  the  Wabash  road  from  How- 
land  station  to  the  Union  Depot. 

It  is  found  that  the  Indianapolis,  Delphi  and  Chicago  Rail- 
road Company  had  made  a  survey  of  a  line,  before  its  prop- 
erty and  franchises  were  sold,  from  Delphi  to  Indianapolis, 
the  expense  of  which  was  paid  by  donations,  but  the  Air- 
Line  Company,  which  acquired  its  property,  rights  and  fran- 
chises, adopted  another  independent  route  which  it  surveyed 
for  itself,  nothing  more  having  been  done  by  the  first  com- 
pany between  these  points  than  to  survey  a  line.  It  was  also 
found  that  the  instrument  sued  on  never  was  in  the  actual 
possession  of  the  Air-Line  Company,  but  at  all  times  re- 
mained in  the  hands  of  the  plaintiff  or  its  agents. 

Upon  the  foregoing  facts  the  court  stated  its  conclusions 
of  law  to  the  effect  that  the  plaintiff  was  not  entitled  to  re- 
cover, to  which,  without  any  motion  for  a  new  trial,  excep- 
tions were  taken  by  the  appellant. 

The  consideration  upon  which  the  contract  sued  on  was 
made,  was  the  implied  promise  of  the  Indianapolis,  Delphi 
and  Chicago  Railroad  Company  to  construct  a  railway  from 
Delphi  to  Indianapolis,  upon  a  route  then  projected.  To  aid 
in  that  enterprise  the  appellee  bound  himself  to  pay  the  sum 
of  $200,  upon  the  arrival  of  the  first  train  of  cars  at  Delphi 
from  Indianapolis,  over  the  track  of  the  railroad  proposed  to 
be  built  from  Indianapolis,  Indiana,  to  Chicago,  Illinois. 

To  entitle  the  plaintiff  to  recover,  it  must  have  been  found 
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by  the  court  that  the  conditions  upon  which  the  money,  ac* 
cording  to  the  contract,  became  payable,  had  been  performed, 
that  is,  that  a  railroad  had  been  built,  or  caused  to  be  built 
by  the  plaintiff  substantially  on  the  projected  route,  and  that 
a  train  of  cars  had  arrived  at  Delphi  over  it  from  Indianapolis. 

While  the  contract  does  not,  in  terms  define  any  particular 
line  over  which  the  road  was  to  be  built  between  the  termini 
named,  it  is  nevertheless  clearly  implied  that  a  particular 
route  had  been  projected  or  proposed,  and  the  appellee  was 
to  pay  his  money  when  the  road  was  built  from  the  one  ter- 
minal point  on  the  line  proposed  to  the  other,  and  the  first 
train  of  cars  had  arrived  at  Delphi  from  Indianapolis  over 
that  line,  and  no  other.  He  had  a  right  to  contract  that 
w^ay,  and  as  a  condition  precedent  to  the  plaintiff's  right  to 
recover  the  money  from  him,  it  must  show  a  substantial  com- 
pliance on  its  part.  This  it  has  failed  to  do.  It  is  not  found 
that  the  road  was  built,  or  that  a  train  of  cars  arrived  at 
Delphi,  over  the  line  proposed.  On  the  contrary,  it  is  ex- 
pressly found  by  the  court  that  after  the  sale  to  the  Air-Line 
Company,  a  new  and  independent  route  was  surveyed,  and 
that  the  road  was  located  and  built  on  that  line.  To  what 
extent  this  new  line  varied  from  that  originally  proposed 
does  not  appear  in  the  findings  of  the  court.  It  may  have 
been  inconsiderable,  or  it  may  have  been  widely  different, 
but  as  it  was  necessary  for  the  plaintiff  to  show  a  substantial 
compliance,  its  failure  to  show  that  it  was  built  on  the  line 
proposed,  or  substantially  so,  was  fatal  to  its  right  of  recovery^ 

Moreover,  the  arrival  of  the  train  of  cars  which  was  to  desig- 
nate the  time  of  payment,  was  a  train  over  the  track  pro- 
posed from  Indianapolis.  By  no  intendment  can  this  be  taken 
to  mean  a  train  which  should  pass  over  the  track  of  the  Wa- 
bash, St.  Louis  and  Pacific  Railway  Company  from  Indian- 
apolis to  Rowland  station,  four  and  a  half  miles  from  the 
depot  in  Indianapolis,  thence  to  Delphi  over  its  own  track. 
It  may  well  be  supposed  that  it  was  an  inducement  in  the  ap- 
pellee's mind  to  extend  aid  to  the  plaintiff  company  in  order 


352  SUPREME  COURT  OF  INDIANA, 

The  Indianapolis,  Delphi  and  Chicago  Railroad  Company  r.  Holmes. 


to  secure  an  independent  competitor  of  the  ver}'  company  to 
which  it,  or  its  successor,  became  in  a  measure  subservient. 
To  build  the  road  to  a  point  within  a  mile  and  a  half  of  the 
city  limits,  and  without  any  terminal  facilities  of  its  own,  to 
proceed  thence,  under  some  arrangement,  temporary  so  far  as 
appears,  over  the  track  of  another  company  to  the  depot,  is 
not  a  substantial  compliance  with  the  contract,  even  if  the 
road  had  been  built  in  other  respects  as  proposed.  This  was 
ruled  in  People^  ex  reL,  v.  Town  of  Clayton,  88  111.  45.  See, 
also.  Freeman  v.  Matlock,  67  Ind.  99. 

It  was  held  in  Stockton,  etc,  R.  R,  Co.  v.  Oity  of  Stockton, 
51  Cal.  328,  that  where  a  railroad  company  would  become  en- 
titled to  a  subsidy  on  condition  that  it  should  construct  a  rail- 
road on  a  certain  proposed  route,  the  purchase  and  adop- 
tion of  another  piece  of  road  which  was  already  built  on  j^art 
of  the  proposed  route  did  not  forfeit  its  right  to  the  subsidy. 
But  that  is  widely  diiferent  from  merely  making  a  temporary 
arrangement  under  which  the  track  of  another  company  is 
used  in  conjunction  with  it. 

Whatever  else  may  have  been  uncertain  as  to  the  projected 
route,  two  points  were  definitely  fixed,  and  the  money  was 
only  to  be  paid  when  the  first  train  of  cars  arrived  at  Delphi 
from  Indianapolis  over  the  track  proposed.  As  it  is  not 
found  that  these  conditions  have  been  complied  with,  no  re- 
covery can  be  had.  Shearer  v.  Evansville,  etc,,  R,  R.  Co.,  12 
Ind.  452 ;  Parker  v.  Thomas,  19  Ind.  213 ;  Taylor  v.  Fletcher, 
15  Ind.  80.  As  the  plaintiff  can  not  recover  for  the  reasons 
already  indicated,  little  need  be  said  concerning  the  other  points 
raised. 

It  may  be  remarked,  however,  that  from  the  facts  found  it 
would  seem  that  whatever  right  the  plaintiff  had  in  the  con- 
tract sued  on  was  transferred,  under  the  sale,  to  the  Air-Line 
Company,  and  whether  it  was  transferred  or  not  we  shonld 
doubt  the  right  of  the  plaintiff  to  recover  on  it,  by  showing 
that  some  other  company  had  built  a  road,  even  if  built  in 
substantial  compliance  with  the  contract,  unless  it  was  made 
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to  appear  that  the  plaintiff  company  had  in  some  substantial 
way  caused  or  promoted  the  building  of  it. 

The  judgment  is  affirmed,  with  costs. 

FUed  AprU  11, 1886. 


No.  11,807. 

Marks  v.  The  State,  ex  rel.  Vanderkolk. 

Practige. — Deposition. — Continuance. — Diligence, — Where  a  witness  resides 
in  another  State,  it  is  the  duty  of  a  party  to  take  his  deposition,  and  if 
he  fails  to  do  this  he  can  not  secure  a  continuance  upon  the  ground  that 
the  witness  promised  to  be  in  attendance  at  the  trial,  but  violated  his 
promise. 

Same. — Harmless  Error. — Where  a  party  applies  for  a  continuance  upon 
the  ground  that  a  witness  is  absent,  but  it  appears  that  on  the  trial  the 
witness  was  present  and  testified,  the  error  in  refusing  the  continuance 
is  a  harmless  one. 

Same. — New  Trial, — Newly  Discovered  Evidence. — One  who  seeks  a  new  trial 
on  the  ground  of  newly  discovered  evidence  must  rebut  all  presump- 
tions against  him,  and  where  a  witness  is  subpoenaed  but  fails  to  attend, 
it  is  the  duty  of  the  party  to  show  that  he  took  steps  to  secure  his  at- 
tendance by  compulsory  process. 

Bastabdt. — Evidence. — It  is  proper  to  permit  the  relatrix,  in  a  prosecu- 
tion under  the  statute  regulating  proceedings  in  bastardy  cases,  to  prove 
that  the  defendant  was  frequently  in  her  company. 

From  the  Tippecanoe  Circuit  Court. 

R.  C.  Oregory,  W.  B.  Gregory,  G.  0.  Behm,  A.  0.  Behm 
and  jR.  P.  DeHart,  for  appellant. 

W.  C.  Wihon,  J.  H.  Adams,  H.  W.  Chase,  F.  8.  Chase  tmd 
J^.  W.  Chase,  for  appellee. 

Elliott,  J. — The  appellant  prosecutes  this  appeal  from  a 
judgment  rendered  against  him  in  a  proceeding  under  the 
statute  regulating  proceedings  in  bastardy  cases. 

He  asked  and  was  denied  a  continuance.  One  of  the  wit- 
nesses named  in  the  affidavit  was  a  resident  of  the  State  of 
Illinois,  and  it  was  the  duty  of  the  appellant  to  have  taken 
Vol.  101.— 23 
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her  deposition.  It  was  carelessness  on  his  part  to  rely  on  her 
promise  to  be  in  attendance  at  the  trial.  Where  a  party  de- 
sires the  testimony  of  a  witness  not  within  the  jurisdiction  of 
the  court,  he  must  take  the  deposition  of  the  witness,  for  he 
can  not  have  compulsory  process  to  compel  attendance,  and 
he  has  no  right  to  have  a  continuance  upon  the  ground  that 
the  witness  has  promised  to  attend,  and  will  attend  at  a  future 
term. 

Another  one  of  the  witnesses  named  was  present  and  testi- 
fied on  the  trial.  As  the  appellant  had  the  full  benefit  of  the 
testimony  of  this  witness  no  harm  was  done  him  by  the  refusal 
of  the  court  to  grant  a  continuance. 

The  third  witness  named  in  appellant's  affidavit  was  not 
subpoenaed  as  a  witness,  and  no  diligence  appears  to  have  been 
used  to  secure  her  attendance.  Nor  does  it  sufficiently  appear 
that  her  testimony  was  material ;  nor  is  there  any  sufficient  ex- 
cuse shown  for  her  absence.  It  is  not  shown  with  certainty 
that  she  was  too  ill  to  attend  court,  for  all  that  is  stated  upon 
this  subject  is  composed  of  the  mere  conclusions  of  the  af- 
fiant. 

There  was  no  error  in  permitting  the  relatrix  to  prove  that 
the  appellant  was  frequently  in  her  company,  and  that  they 
were  out  in  a  buggy  together.  It  was  not  material  whether 
this  testimony  did  or  did  not  contradict  the  statements  of  the 
appellant,  for  it  was  admissible  for  the  purpose  of  showing 
the  familiarity  that  existed  between  him  and  the  relatrix.  It 
is  always  proper  in  such  cases  as  this  to  show  the  previous  ac- 
quaintance, conduct  and  relation  of  the  parties.  It  is,  as  the 
decisions  declare,  more  probable  that  sexual  intercourse  will 
take  place  between  persons  whose  relations  have  been  of  in- 
timacy, than  between  those  whose  acquaintance  is  slight,  and 
who  have  not  been  much  together.  State  v.  MarkinSy  95  Ind. 
464;  S.  C,  48  Am.  R.  733. 

We  can  not  disturb  the  verdict  upon  the  evidence,  for  it  i^ 
supported  upon  every  material  jwint. 

The  affidavit  made  in  support  of  a  new  trial,  upon  the 
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ground  of  newly  discovered  evidence,  shows  that  Nelson,  the 
witness  whose  testimony  was  alleged  to  have  been  newly  dis- 
covered, was  subpoenaed  as  a  witness,  but  it  does  not  appear 
that  any  inquiries  were  made  of  him  until  afler  the  trial.  It 
is  true  that  the  affidavit  states  that  he  did  not  attend  the  trial, 
but  this  did  not  dispense  with  the  duty  of  the  appellant  to 
ascertain  what  he  would  testify  to,  and  to  secure  his  attendance 
by  compulsory  process.  The  fact  that  he  was  subpoenaed  as 
a  witness  indicates  that  the  appellant  had  reason  to  believe 
that  he  had  knowledge  of  material  facts,  and  it  was,  there- 
fore, appellant's  duty  to  have  secured  his  attendance  and  ex- 
amined him.  In  cases  such  as  this  the  applicant  for  a  new 
trial  must  make  a  strong  case  and  rebut  all  legal  presump- 
tions which  arise  against  him,  and  this  the  affidavit  in  this 
case  is  very  far  from  doing.     Hines  v.  Driver ^  100  Ind.  315, 

Judgment  affirmed. 

Filed  Feb.  19, 1885;  petition  for  a  rehearing  oyerruled  April  23, 1885. 


No.  12,028. 

McKinney  et  al.  v.  The  State,  for  the  use  of  Nixon, 
Drainage  Commissioner. 

Drain AOE.-~i4M6S8m«n<. — Oommiasumer. — ComjdaitU, — ^Relator'  — Where  suit 
is  brought  under  section  4,  Acts  1883,  p.  178,  to  enforce  a  ditch  assess- 
ment, it  is  not  necessary  for  the  complaint  to  allege  that  the  commis- 
sioner had  determined  to  bring  suit.  And  if  the  complaint  shows  beyond 
question  that  the  suit  is  in  the  name  of  the  State,  for  the  use  of  the  com- 
missioner, to  enforce  a  ditch  assessment,  the  mere  fact  that  the  commis- 
sioner has  styled  himself  "  relator  "  therein  does  not  change  the  char- 
acter of  the  action,  or  impair  the  legal  effect  of  material  averments. 

Same. — Delivery  of  Copies  of  Petition  and  Order  oj  Reference, — I^reaumption, — 
The  delivery  by  the  clerk  of  copies  of  the  petition  and  order  of  reference 
to  the  commissioners  of  drainage  is  not  jurisdictional,  and  the  statute 
concluRively  presumes  it  to  have  been  done,  after  the  assessments  have 
been  confirmed  and  the  work  established ;  and  the  fact  can  not  be  dis- 
puted by  an  answer. 
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^\2^iE.— Effect  of  Default.— Under  section  383,  R.  S.  1881,  a  default  dofs 
not  admit  the  amount  claimed  to  be  due  ;  it  merely  admits  the  material 
and  traversable  averments  of  the  complaint,  and  that  something  is  due  the 
plaintiff,  leaving  the  amount  to  be  established  by  proof,  and  this  applies 
to  defaults  in  suits  for  enforcing  ditch  assessments. 

Practice. — Demurrer. — Failure  to  Head  Over. — If  a  party  fails  to  plead 
over  after  a  demurrer  is  overruled,  judgment  should  be  entered  as  upon 
default,  and  the  interposition  of  a  defective  answer,  to  which  a  demurrer 
was  sustained,  is  a  failure  to  plead  over,  and  the  case  should  thereafter 
proceed  as  though  no  answer  had  been  interposed. 

From  the  Clinton  Circuit  Court. 

J,  N.  Si7)i8y  for  appellants. 

S.  H,  Doyal  and  P.  W.  Gard,  for  appellee. 

Best,  C. — This  action  was  brought  by  the  appellee,  un- 
der section  4,  Acts  of  1883,  p.  178,  to  enforce  a  ditch  as- 
sessment. A  demurrer  to  the  complaint  was  overruled,  and 
a  demurrer  to  the  answer  was  sustained.  The  appellants  de- 
clining to  further  plead,  the  damages  were  assessed  at  $310, 
after  which  a  motion  for  a  new  trial,  on  the  ground  that  the 
damages  assessed  were  excessive,  was  overruled  and  judgment 
rendered  accordingly.     These  rulings  are  assigned  as  error. 

The  section  of  the  statute  under  which  this  suit  was  insti- 
tuted provides  that  the  commissioner  of  drainage  "may,  if 
he  so  determine,  bring  suit  in  the  name  of  the  State  of  In- 
diana, for  his  use,  *  *  *  to  enforce  a  lien  upon  any  tract 
or  tracts  of  land  for  the  amount  so  assessed  by  him,"  and  it 
is  insisted  that  as  the  complaint  does  not  aver  that  the  com- 
missioner had  determined  to  bring  the  suit,  the  complaint  was 
insufficient.  There  is  nothing  in  this  objection.  The  stat- 
ute simply  provides  the  remedy  and  authorizes,  but  does  not 
require,  the  commissioner  to  pursue  it.  No  averment  of  his 
determination  is  required. 

The  cause  was  entitled,  "The  State  of  Indiana,  ex  re/. 
Francis  M.  Nixon,  commissioner  of  drainage  for  Clinton 
county,"  and  in  the  body  of  the  complaint  the  commissioner 
also  styled  himself  "  relator,"  and  for  this  reason  it  is  in- 
sisted that  the  complaint  was  insufficient.     We  think  other- 
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Wise.  The  complaint  shows,  beyond  question,  that  the  suit 
was  in  the  name  of  the  State,  for  the  use  of  the  commissioner 
of  drainage,  to  enforce  a  ditch  assessment,  and  the  mere  fact 
that  the  commissioner  in  portions  of  the  complaint  denomi- 
nated himself  "relator"  in  no  manner  changed  the  character 
of  the  action  or  impaired  the  force  or  legal  effect  of  the  ma- 
terial averments  of  the  complaint. 

The  complaint  does  not  aver  that  a  copy  of  the  petition 
and  order  of  reference  was  delivered  by  the  clerk  to  the  com- 
missioners of  drainage,  and  for  this  reason  it  is  insisted  that 
the  complaint  was  insufficient.  This  was  unnecessary.  This 
direction  precedes  the  confirmation  of  the  assessments  and  the 
establishment  of  the  work,  and  by  the  8th  section  of  the  act 
of  April  8th,  1881,  it  is  provided  that  "such  judgment  shall 
be  conclusive  that  all  prior  proceedings  were  regular  and 
according  to  law."  This  statute  supplies  the  averment.  The 
delivery  of  this  copy  is  not  jurisdictional,  but  is  an  act 
directed  to  be  done  after  jurisdiction  has  been  acquired,  and, 
therefore,  the  statute  conclusively  presumes  it  to  have  been 
done.     ScM  v.  BrackeU,  89  Ind.  413. 

Some  other  objections  were  made  to  the  complaint  upon 
the  ground  that  certain  formalities  in  the  original  ditch  pro- 
ceedings are  not  alleged  to  have  been  observed,  but  none  of 
them  are  well  taken  for  the  reason  last  above  given. 

The  answer  merely  alleged  that  the  clerk  did  not  deliver 
a  copy  of  the  petition  and  order  of  reference  to  the  commis- 
sioner of  drainage.  This  fact  could  not  be  controverted  for 
the  reasons  already  given,  and  the  answer  should  have  been 
stricken  out  on  motion.  The  demurrer  accomplished  the 
same  purpose,  and  was,  therefore,  properly  sustained. 

The  only  evidence  offered  in  the  assessment  of  damages 
was  proof  that  the  attorney's  fees  were  worth  $40.  No  evi- 
dence was  offered  as  to  the  amount  of  the  ditch  assessments, 
and  for  the  want  of  it  the  appellants  insist  that  the  damages 
assessed  were  excessive. 

Our  statute  provides  that  "  Every  material  allegation  of 
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the  complaint  not  controverted  by  the  answer,  and  every 
material  allegation  of  new  matter  in  the  answer  not  contro- 
verted by  the  reply,  shall,  for  the  purpose  of  the  action,  be 
taken  as  true  ;  but  allegations  of  new  matter  in  a  reply  are  to 
be  deemed  controverted  by  the  adverse  party,  as  upon  a 
direct  denial  or  avoidance,  as  the  case  may  require.  Allega- 
tions of  value  or  amount  of  damages  shall  not  be  considered 
as  true  by  the  failure  to  controvert  them."  R.  S.  1881,  sec- 
tion 383.  Under  this  section  of  the  statute,  it  has  been  re- 
peatedly held  that  a  default  admits  all  the  material  and  tra- 
versable averments  of  the  complaint,  and  that  something  is 
due  the  plaintiff,  but  the  amount  is  to  be  established  by  proof. 
Brigg8  v.  Sneghan,  45  Ind.  14;  Goble  v.  Dillon,  86  Ind.  327; 
S.  C,  44  Am.  R.  308. 

Our  statute  also  provides  that  "  the  judgment  upon  over- 
ruling a  demurrer,  shall  be  that  the  party  plead  over,"  and 
that  "  If  a  party  fail  to  plead  afler  the  demurrer  is  overruled, 
judgment  shall  be  rendered  against  him  as  upon  a  default." 
R.  S.  1881,  section  345.  This  case  is  within  this  statute. 
After  the  demurrer  was  overruled  to  the  complaint,  and  the 
appellants  failed  to  plead  over,  the  appellee  was  entitled  to  a 
judgment  as  upon  a  default.  The  interposition  of  a  de- 
fective answer  to  which  a  demurrer  was  sustained  was  a  feil- 
ure  to  plead  over,  within  the  meaning  of  the  statute,  and  the 
case  was  thereafter  to  proceed  as  though  no  answer  had  been 
interposed.  Allegations  of  value  and  of  amount  of  dam- 
ages not  being  admitted  by  a  failure  to  deny  them,  and  the 
appellee  being  entitled  to  judgment  as  "upon  a  default,"  he 
was  required  to  establish  the  amount  of  them  by  proof,  the 
same  as  upon  default.  Hodson  v.  Davis,  43  Ind.  258;  Pull- 
man  P.  C.  Co.  v.  Taylor,  65  Ind.  153;  S.  C,  32  Am.  R.  57. 

The  appellee's  suggestion  that  the  admission  made  by  filing 
the  demurrer  is  equivalent  to  proof  of  the  amount  of  dam- 
ages alleged  is  untenable.  Such  admission  is  made  by  the 
demurrer  and  is  alone  considered  in  determining  the  ques- 
tions raised  by  it.     After  the  demurrer  is  overruled,  the  ad- 
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mission  no  longer  remains  and  can  not  be  regarded  for  any 
purpose.  Thereafter  the  cause  proceeds  as  though  the  de- 
murrer had  not  been  interposed. 

In  the  absence  of  proof  as  to  the  amount  of  the  assess- 
ments, the  appellee  was  not  entitled  to  recover  the  amount 
awarded  him,  and  for  the  error  in  overruling  the  motion  for 
a  new  trial,  on  the  ground  that  the  damages  assessed  were 
excessive,  the  judgment  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  that  the  judgment 
be  and  it  is  hereby  reversed,  at  the  appellee's  costs,  with  in- 
structions to  set  aside  the  assessment  of  damages  and  to  re- 
assess the  same. 

Filed  April  23,  1885. 


No.  11,380. 

Potts  v.  Hartman.  \i%_m 

Pleading. — Purpose  of. — The  object  of  pleading  is  to  bring  the  parties  to 
nn  issue  on  the  precise  matters  in  dispute,  by  a  presentation  of  the 
G:roitnd.s  of  claim  on  the  one  side,  and  of  defence  on  the  other. 

Same. — Complnint. — Modified  Contract. — Where  suit  is  brought  on  a  con- 
tract which  has  been  modified,  the  complaint  must  be  based  on  the  con- 
tract as  modified,  and  if  defective  in  this  respect,  it  can  not  be  cured  hj 
the  averments  of  a  reply  to  an  answer. 

Same. — Coniroet  in  Parts.—Exhibits.— Where  an  action  is  on  a  contract  in 
writing,  consisting  of  separate  parts,  all  the  parts  or  copies  of  all  must 
be  filed  with  the  complaint. 

Sax^— Harmless  ^rror.— Where  a  complaint  is  essentially  defective,  the 
plaintiff  can  not  be  heard  to  complain  that  a  demurrer  to  an  answer  to 
it  has  been  erroneously  overruled,  for  he  is  not  substantially  injured  by 
such  an  error. 

From  the  Marion  Superior  Court. 

J.  L.  Griffiths,  A.  F.  Potts,  W.  W.  Herod  and  F.   Winter, 
for  appellant. 

F,  Rand  and  /.  M,  Winters,  for  appellee. 

Niblack,  J.— On  the  29th  day  of  July,  1875,  Mrs.  Mary 
A.  Potts  entered  into  a  written  contract  with  Jacob  H.  Mc- 
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Clure  and  George  H.  McClure  for  the  erection  for  her  of  a 
double  frame  dwelling-house  in  the  city  of  Indianapolis,  at 
a  cost  of  $3,800,  to  be  completed  according  to  certain  speci- 
fications, and  delivered  to  her  on  or  before  the  9th  day  of 
October  in  the  same  year.  Eight  hundred  dollars  were  to  be 
paid  when  the  joists  of  the  first  story  were  up  ;  one  thousand 
dollars  when  the  joists  of  the  second  story  were  up;  one 
thousand  dollars  more  when  the  roof  should  be  put  on ;  five 
hundred  dollars  when  the  plastering  was  finished,  and  the  rest 
when  the  building  might  be  completed.  The  contract  con- 
tained many  minute  and  distinct  provisions,  one  of  which  wa> 
that  the  work  was  to  be  done  under  the  supervision  of  an 
architect.  Another  was  that  should  Mrs.  Potts,  at  any  time, 
as  the  work  on  the  building  progressed,  request  any  altera- 
tions, deviations  or  omissions  from,  or  additions  to,  the  eon- 
tract,  she  should  be  at  liberty  to  have  the  same  made,  and 
such  alterations,  deviations,  omissions  or  additions  were  in 
no  way  to  affect,  or  make  void,  the  contract  between  the  par- 
ties, but  the  amount  of  any  such  changes  was  to  be  added  t(» 
or  deducted  from  the  contract  price,  as  the  case  might'  be,  ac- 
cording to  a  fair  and  reasonable  valuation  to  be  made  by  the 
architect. 

On  the  day  of,  and  concurrently  with,  the  making  of  this 
contract,  the  McClures  executed  to  Mrs.  Potts  a  bond,  in  the 
])enal  sum  of  $3,800,  with  Matthew  Hartnian  as  their  surety, 
conditioned  that  they  would  construct  and  complete  the  pro- 
posed dwelling-house  within  the  time,  and  in  the  manner  sj)ec- 
ified,  and  deliver  the  same  to  her,  free  from  any  and  all  liens 
in  favor  of  laborers  or  material  men.  Mrs.  Potts  afterwards 
requested  that  certain  additions  should  be  made  to  the  build- 
ing, upon  which  valuations  were  placed  by  the  arclutect. 

The  building  not  having  been  completed  within  the  time 
prescribed,  disagreements  between  the  parties  having  intei^ 
vened,  and  difficulties  having  occurred  concerning  ]>ayments 
for  labor  performed  upon,  and  materials  furnished  for,  the 
building,  Mrs.  Potts  and  the  MeClures,  on  the  29th  day  of 
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October,  1875,  entered  into  an  additional,  or  supplemental, 
contract  in  writing,  as  follows: 

"Articles  of  agreement  made  and  entered  into  (this)  29th 
day  of  October,  1875,  by  and  between  Mrs.  M.  A.  Potts,  of 
the  city  of  Indianapolis,  of  the  first  part,  and  J.  H.  McClure 
and  6.  H.  McCInre,  of  said  city,  parties  of  the  second 
part.  Witnesseth,  That  the  said  party  of  the  first  part  do 
hereby  covenant,  promise  and  agree  to  pay,  or  cause  to  be 
paid,  the  workmen  doing  work  on  new  frame  dwelling  be- 
longing to  the  party  of  the  first  part,  said  workmen  being 
employed  by  said  parties  of  the  second  part,  every  Saturday, 
ujx)n  the  presentation  of  a  bill  by  the  parties  of  the  second 
part  to  the  party  of  the  first  part,  stating  that  the  said  work- 
men have  been  doing  work  either  at  the  said  house  or  have 
been  doing  work  for  the  said  house  at  the  work-shops  of  the 
said  parties  of  the  second  part,  and  approved  by  Ralph  Mer- 
riman,  architect  and  superintendent  of  said  house.  And  it  is 
further  agreed  that  the  said  party  of  the  first  part  shall  pay, 
or  cause  to  be  paid,  any  and  all  bills  of  the  different  parties, 
employed  by  said  parties  of  the  second  part,  to  do  necessary 
work  for  completion  of  said  house,  approved  both  by  parties 
of  (the)  second  part  and  Ralph  Merriman,  architect,  stating 
that  the  work  mentioned  in  said  bills  has  been  duly  performed 
by  the  parties  presenting  them,  and  that  said  bills  have  not 
already  been  paid  for.  *  *  *  *  The  said  above  sums  are  to 
be  deducted  from  the  price  of  the  building  yet  due  and  un- 
paid." 

Mrs.  Potts,  in  1877,  commenced  this  action  ag:ainst  theMc- 
Clures  and  Hartman,  upon  the  bond  executed  by  them  to  her, 
alleging  the  failure  of  the  McClures,  in  several  specified  re- 
spects, to  complete  the  building  according  to  the  terms  of 
their  original  contract,  and  their  allowance  of  divers  liens  to 
accrue  against  the  building  in  favor  of  workmen  and  mate- 
rial men,  which  she  had  been  compelled  to  pay.  Hartman, 
severing  in  his  defence,  answered  separately  in  eight  para- 
graphs. 
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The  eighth  paragraph  set  up  the  execution  of  the  addi- 
tional^ or  supplemental,  contract  entered  into  by  the  plaintiff 
and  the  McClurcs  on  the  29th  day  of  October,  1875,  herein 
above  set  out ;  averred  that  Hartman  was  only  surety  for  the 
McClures,  which  the  plaintiff  well  knew;  that  the  additional, 
or  supplemental,  contract  had  relation  to  the  same  house  which 
the  original  contract  provided  for  the  erection  of;  that  he, 
Hartman,  did  not  sign  said  additional,  or  supplemental,  con- 
tract, or  in  any  way  join  in  the  execution  thereof,  nor  did  he 
at  any  time  consent  in  writing  to  the  same,  or  that  it  might 
be  made,  or  that  he  would  be  bound  thereby. 

A  demurrer  to  this  paragraph  of  answer  being  first  over^ 
ruled,  the  plaintiff  replied  that  just  before  the  execution  of 
the  additional,  or  supplemental,  contract  referred  to,  the  plain- 
tiff ascertained  that  the  McClures  had  not  paid  certain  large 
debts  contracted  by  them  for  work  done  upon,  and  materials 
furnished  for,  her  house  which  they  were  then  engaged  in 
building,  for  which  debts  liens  were  liable  to  accrue  against 
the  house ;  that  the  plaintiff  thereupon  declined  to  make  any 
further  payments  to  the  McClures  on  account  of  their  con- 
tract for  the  erection  of  the  house ;  that  in  consequence  the 
McClures  were  unable  to  proceed  further  with  their  contract, 
or  to  pay  the  workmen  employed  by  them  to  work  on  the 
house,  whereby  Hartman  was  likely  to  become  liable  to  the 
plaintiff  for  heavy  damages ;  that  in  this  condition  of  aflairs 
Hartman  represented  to  the  plaintiff  that  if  she  would  enter 
into  the  additional,  or  supplemental,  contract  in  question,  it 
would  enable  the  McClures  to  go  on  and  complete  the  build- 
ing without  loss  to  her  or  to  him,  and  specially  requested  her, 
the  plaintiff,  to  enter  into  such  new  contract  with  the  Mc- 
Clures; that  the  plaintiff  did  thereui>on,  at  the  said  special 
request  of  Hartman  and  with  his  knowledge  and  consent, 
enter  into  said  new  contract  with  the  McClures,  which  she 
would  not  otherwise  have  done. 

A  demurrer  was  sustained  at  special  term  to  this  paragraph 
of  reply,  and  the  plaintiff  declining  to  reply  further,  final 
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judgment  upon  demurrer  was  rendered  against  her  in  favor 
of  Hartman,  and  this  judgment  was  afterwards  affirmed  at 
general  term. 

It  is  claimed  here  that  the  court  below  erred :  First,  In 
overruling  the  demurrer  to  the  eighth  {paragraph  of  Hartman's 
answer.  Secondly,  In  sustaining  the  demurrer  to  the  reply  to 
that  paragraph  of  answer. 

Other  questions  were  reserved  below,  but  none  other  have 
been  discussed  in  argument  in  this  court. 

As  preliminary,  however,  to  what  seems  to  have  been  con- 
sidered by  the  parties  in  the  court  below,  as  well  as  in  argu- 
ment here,  as  the  principal  question  in  the  cause,  it  is  insisted 
by  counsel  for  Hartman  that  Mrs.  Potts  was  not  injured  by 
the  ruling  upon  the  paragraph  of  answer  referred  to,  and 
hence  is  not  now  in  a  position  to  complain  of  that  ruling. 

The  object  of  pleading  is  to  require  the  grounds  of  claim 
to  be  presented  on  the  one  side  and  of  defence  on  the  other, 
and  in  this  way  to  bring  the  parties  to  an  issue  upon  the  pre- 
cise matters  in  dispute  between  them.  In  a  suit  upon  a  con- 
tract which  has  been  modified,  the  complaint  must  be  based 
upon  the  contract  as  modified.  A  complaint  defective  in  that 
respect  can  not  be  cured  by  the  averments  of  a  reply  to  an 
answer  to  such  complaint.  Moak^s  Van  Santvoord's  PI.  180; 
Brown  v.  CbKc,  1  E.  D.  Smith,  265 ;  Chesbrough  v.  New 
York,  etc.,  R.  R.  Co.,  26  Barb.  9;  2  Chitty  Cont.  (11th  ed.), 
1169;  miow  V.  Hubbard,  63  Ind.  6. 

Where  the  action  is  upon  a  contract  in  writing,  the  con- 
tract, or  a  copy,  must  be  filed  with  the  complaint.  R.  S.  1881, 
section  362;  Works  Pr.,  section  415,  and  authorities  cited; 
Higkt  V.  Taylor,  97  Ind.  392. 

Where  the  contract  is  in  separate  parts,  all  the  parts,  or 
copies  of  all,  must  be  filed  w^ith  the  complaint.  Titlow  v. 
Hubbard,  supra ;  McFadden  v.  Staie,  ex  reL,  82  Ind.  558. 

The  plaintiff*,  by  her  demurrer  to  the  eighth  paragraph  of 
Hartman's  answer,  admitted  that  the  additional,  or  supple- 
mental, contract,  set  out  in  that  paragraph,  had  been  entered 
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into  between  her  and  the  McClures.  The  necessary  inference 
from  that  admission  was  that  the  complaint  had  not  declared 
upon  the  entire  contract  existing  between  her  and  the  Mc- 
Clures, and  was,  for  that  reason,  essentially  defective.  When 
the  complaint  is  thus  essentially  defective,  it  is  well  settled 
that  the  plaintiff  can  not  be  heard  to  complain  that  a  demur- 
rer to  an  answer  to  it  has  been  erroneously  overruled.  In  such 
a  case  the  plaintiff  can  not  be  regarded  as  having,  in  any  event, 
been  substantially  injured  by  the  ruling  upon  the  answer. 

The  conclusion  we  have  thus  reached  as  to  the  effect  of  the 
plaintiff's  demurrer  to  the  paragraph  of  Hartman's  answer  in 
question  dispenses  with  the  present  necessity  of  considering 
whether,  and  if  so  to  what  extent,  the  substantial  rights  of 
Hartman  were  affected  by  the  execution  of  the  additional, 
or  supplemental,  contract  herein  above  set  out.  We  regard 
that  question  as  not  being  now  properly  before  us. 

The  judgment  is  affirmed,  with  costs. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this 
cause. 
Filed  April  24, 1885. 


No.  11,757. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Quade. 

Bailroad.— ilntfmi^  Killed.— Jui-isdiction  of  Justice  of  Peace, — Where  ani- 
mals are  killed  by  a  railroad  locomotive  at  different  times,  the  causes 
of  action  are  separate  and  distinct,  and  if  one  cause  of  action  is  for  aD 
amount  under  fifty  dollars,  it  must  be  brought  before  a  justice  of  the 
peace. 

From  the  Jasper  Circuit  Court. 
W.  F.  Stillwell,  for  appellant. 
J.  H.  Wallace  and  J".  C,  Wright,  for  appellee. 

Elliott,  J. — The  first  paragraph  of  the  appellee's  com- 
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plaint  seeks  to  recover  the  value  of  a  mare  and  colt  killed 
by  the  locomotive  of  the  appellant,  at  a  place  where  the  track 
was  not  fenced,  on  the  7th  day  of  May,  1882,  and  the  second 
paragraph  seeks  to  recover  the  value  of  a  cow  killed  at  the 
same  place,  on  the  5th  day  of  June,  1882.  The  value  of 
the  property  described  in  the  first  paragraph  of  the  com- 
plaint is  alleged  to  be  $225,  and  the  value  of  that  described 
in  the  second  paragraph  is  alleged  to  be  $40. 

The  appellant  demurred  to  the  second  paragraph  upon  the 
ground  that  the  court  did  not  have  jurisdiction  of  the  sub- 
ject-matter of  the  action. 

Counsel  contend  that  as  the  value  of  the  cow  killed  is 
shown  to  be  less  than  $50  the  action  should  have  been  brought 
before  a  justice  of  the  peace,  and  that  the  circuit  court  had 
no  jurisdiction  of  the  cause  of  action  stated  in  the  second 
paragraph  of  the  complaint.  This  contention  must  prevail. 
The  statute  invests  justices  of  the  peace  with  exclusive  orig- 
inal jurisdiction  in  cases  where  the  value  of  the  animal  killed 
does  not  exceed  $50.  Louismllej  etc.,  R,  W.  Co.  v.  Johnson,  67 
Ind.  546.  Animals  killed  at  the  same  time  may  be  sued  for 
in  a  single  paragraph,  if  there  is  only  one  cause  of  action  in 
such  cases,  but  where  the  animals  are  killed  at  different  times, 
the  causes  of  action  are  separate  and  distinct.  The  cause  of 
action  stated  in  the  first  paragraph  was  one  over  which  the 
circuit  court  had  jurisdiction,  but  that  stated  in  the  second 
paragraph  was  one  solely  within  the  jurisdiction  of  jus- 
tices of  the  peace.  The  cases  of  Indianapolis,  etc.,  R.  R. 
Co.  V.  Elliott,  20  Ind.  430,  Indianapolis,  etc.,  R.  R.  Co.  v. 
Kercheval,  24  Ind.  139,  Toledo,  etc.,  R.  W.  Co.  v.  mton,  27 
Ind.  71,  and  Jeffersonville,  etc.,  R.  R.  Co.  v.  Brevoort,  30  'Ind. 
324,  are  directly  in  point  and  decisively  in  favor  of  the  ap- 
pellant's position. 

Judgment  reversed. 

FUed  AprU  2, 1885. 
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No.  11,808. 


|toi  m         Peck  v.  The  Louisville,  New  Albany  and  Chicago 


Railway  Company. 
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Real  Estate,  Action  to  Recover. —  Title.  — A  plaintiff  in  ejectment 
170       39t  must  trace  his  title  to  the  United  States,  or  to  some  grantor  in  posses- 

sion at  the  date  of  his  conveyance. 

Same. — Substituted  School  Lands.  ^Selection. — Where  land  originally  granted 
to  a  State  for  school  purposes  became  unavailable,  and  other  lands  were 
substituted,  it  must  be  shown  that  such  substituted  lands  were  actually 
selected  by  the  secretary  of  the  treasury,  as  required  by  the  statutes  of  the 
United  States ;  without  such  selection  the  title  did  not  pass. 

Same. — Adverse  Possession. — Adverse  possession  must  be  continuous,  and 
under  claim  of  right 

Bill  op  Exceptions.— rcs^imwy.—iVarticc. — In  order  to  make  testimony 
a  part  of  the  record,  on  appeal,  the  bill  of  exceptions  must  state,  not 
merely  that  such  testimony  was  offered,  but  that  it  was  given. 

Railroad. — AppropriaHon  of  Land. — Successive  Additions. — The  making  of 
an  appropriation  of  land  by  a  railroad  company  for  its  right  of  way 
does  not  exhaust  the  power ;  but  new  appropriations  may  be  made  from 
time  to  time,  as  the  necessities  of  the  work  may  require. 

From  the  Tippecanoe  Circuit  Court. 
J.  Park,  for  appellant. 

W.  F.  Stillwell,  J.  R.  Coffroth  and  T.  A.  Stuart,  for  ap- 
pellee. 

BiCKNELL,  C.  C. — The  appellant  brought  this  suit  against 
the,  appellee  to  recover  the  possession  of  lots  Nos.  1,  2  and  3, 
in  the  town  of  Fulton,  which  are  now  in  the  town  of  Lin- 
wood,  in  Tippecanoe  county,  Indiana.  The  complaint  was 
in  the  statutory  form. 

The  defendant  answered  by  a  general  denial.  There  was 
a  finding  by  the  court  for  the  defendant.  A  motion  for  a 
new  trial  by  the  plaintiff,  alleging  that  the  finding  was  con- 
trary to  the  law  and  to  the  evidence,  was  overruled.  Judg- 
ment was  rendered  on  the  finding,  and  the  plaintiff  appealed. 
He  assigns  as  error  the  overruling  of  his  motion  for  a  new 
trial.     The  suit  was  commenced  in  May,  1882. 

It  appeared  in  evidence  that  in  1853  the  appellee  built  ite 
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main  track  on  the  land  in  controversy,  and  has  used  the  same 
ever  since ;  that  about  six  years  before  the  commenoement 
of  this  suit  the  appellee  built  a  side-track  on  said  land,  on 
the  east  side  of  said  main  track,  and  about  two  years  before 
the  commencement  of  this  suit  built  another  side-track  on 
said  land  west  of  said  main  track;  that  in  1856  the  appellee 
erected  telegraph  poles  on  the  east  side  of  its  main  track, 
and  has  maintained  them  ever  since,  and  that  said  eastern 
side-track  is  between  the  main  track  and  the  telegraph  poles.^ 
The  appellant  makes  no  claim  for  the  land  occupied  by  said 
main  track.  He  asserts  that  some  of  the  land  originally 
granted  by  the  United  States  to  Indiana  for  school  purpose* 
became  unavailable,  and  that  other  land,  of  which  the  lots  in 
controversy  are  parts,  was  selected  and  granted  to  Indiana 
for  public  schools  in  lieu  of  such  unavailable  lands,  by  virtue 
of  certain  statutes  of  the  United  States,  and  that  the  lots  in 
controversy  were  sold  as  school  lands  to  a  remote  grantor  of 
tlie  appellant.  The  appellant  also  claims  title  by  adverse 
possession. 

A  plaintiff  in  ejectment  must  trace  his  title  to  the  United 
States,  or  to  some  grantor  in  possession  at  the  date  of  his  con- 
veyance. Brandenburg  v.  Seigfried,  75  Ind.  568;  Start  v. 
Clegg,  83  Ind.  78.  The  land  in  controversy  not  being  part 
of  the  16th  section  granted  to  the  State  for  school  purposes, 
the  appellant,  in  order  to  show  a  valid  title  to  it  under  a  con- 
veyance of  it  as  school  land  by  the  school  commissioner,  was 
bound  to  show  that  it  had  been  selected  by  the  secretary  of 
the  treasury  as  required  by  law. 

The  second  section  of  the  act  of  congress,  4  U.  8.  Stat,  at 
Large,  page  179,  declares  "That  the  aforesaid  tracts  of  land 
shall  be  selected  by  the  secretary  of  the  treasury,  *  *  *  and 
when  so  selected,  shall  be  held  by  the  same  tenure,  and  upon 
the  same  terms,  for  the  support  of  schools,  in  such  township,, 
as  section  No.  16  is,  or  may  be  held,  in  the  state  where  such 
township  shall  be  situated.^'  Under  such  statutes,  the  title 
does  not  pass  until  the  selection  is  made  by  the  proper  officer.. 
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Atchison,  etc.,  R.  R.  Co,  v.  Rockwood,  25  Kan.  292 ;  ilimiuri, 
etc.,  R.  W.  Co.  V.  Norjes,  25  Kan.  340.  So,  in  Doe  v.  Ste- 
phenson,  1  Ind.  115,  where  a  similar  question  arose  under 
another  act  of  congress,  this  court  said :  "  The  plaintiff  was 
bound  to  prove  that  the  land  he  claimed  was  one  of  the  selec- 
tions thus  confirmed.^' 

The  appellant,  undertaking  to  show  such  a  selection,  offered 
in  evidence  for  this  purpose  a  certified  copy  of  a  letter  from 
the  register  of  the  land-office  at  Crawfordsville  to  the  com- 
missioner of  the  general  land-office  at  Washington,  in  which 
the  register  stated :  "  Pursuant  to  your  instructions  "  I  have 
reserved  from  sale  certain  tracts  of  laud,  describing  them, 
for  the  use  of  schools,  where  all  or  a  part  of  section  sixteen 
had  been  included  in  prior  reservations.  He  then  offered  iu 
evidence  a  certified  copy  of  list  No.  1,  Crawfordsville,  hav- 
ing the  following  caption :  "  List  of  proposed  selections  of 
lands  for  school  purposes  under  the  act  of  May  20th,  1826, 
entitled.  An  act  to  appropriate  land  for  the  use  of  schools,'* 
etc.  This  list  was  dated  June  4th,  1833,  and  was  signed 
Samuel  Milroy,  register.  He  then  offered  in  evidence  a  cer- 
tified copy  of  a  letter  from  the  commissioner  of  the  general 
land-office  to  the  register  at  Crawfordsville,  dated  October 
12th,  1839,  stating  that  he  encloses  a  list  of  tracts  reported 
as  school  selections  under  the  act  of  May  20th,  1826,  which 
he  says  have  been  approved  by  the  secretary  of  the  treasim*, 
and  which  he  directs  the  register  to  enter  on  his  books  as 
appropriated.  He  then  offered  in  evidence  a  certificate  of 
the  commissioner  of  the  general  land-office  that  the  three 
documents  last  mentioned  were  true  copies  and  exemplifica- 
tions of  the  originals  on  file  in  his  office.  This  certificate  is 
dated  October  12th,  1833. 

The  appellee  claims  that  the  foregoing  documents,  even  if 
in  evidence,  would  not  show  a  selection  by  the  secretary  of 
the  treasury. 

It  is  not  necessary  to  consider  this  question,  because  the 
record  shows  that  these  documents  were  not  in  evidence,  but 
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were  merely  "  offered  in  evidence."  A  statement  in  a  bill 
of  exceptions  that  certain  testimony  was  offered  does  not 
make  that  testimony  a  part  of  the  record,  and  is  not  equiva- 
lent to  the  statement  that  such  testimony  was  given.  Balti- 
more, eto.f  R.  R.  Co.  V.  Bamum,  79  Ind.  261 ;  American  Ins. 
Co.  V.  Callahan,  75  Ind.  168  ;  Douglass  v.  State,  72  Ind.  385 ; 
Woollen  v.  Wishmier,  70  Ind.  108;  Coodwine  v.  Crane,  41 
Ind.  335. 

In  reference  to  several  other  matters  of  documentary  evi- 
<lence  essential  to  the  proof  of  the  paper  title  claimed  by  the 
appellant,  the  statement  in  the  record  is,  not  that  they  were 
given  in  evidence  or  read  in  evidence,  but  that  they  were  of- 
fered in  evidence.  This  is  true  as  to  the  deed  alleged  to  have 
been  executed  by  the  school  commissioner,  Jesse  Evans,  and 
it  is  true  as  to  the  alleged  plat  of  the  town  of  Fulton. 

The  bill  of  exceptions  states  that  it  contains  "  all  the  evi- 
dence given  or  offered  in  said  cause,"  but  this  shows  only  that 
some  evidence  was  given  and  some  offered,  and  that  the  bill 
of  exceptions  contains  both. 

The  appellant,  therefore,  failed  to  prove  his  alleged  paper 
title.  He  also  failed  to  prove  title  by  adverse  possession.  Such 
possession  must  be  continuous,  and  under  claim  of  right.  Doe 
V.  Brown,  4  Ind.  143. 

There  was  no  proof  of  possession  by  the  grantors  of  the 
deeds  given  in  evidence  by  the  appellant.  There  was  proof 
that  on  the  west  side  of  lot  No.  1,  between  the  railroad  and 
the  Wabash  canal,  there  was  once  a  saw-mill,  which  after- 
wards became  a  cooper-shop,  and  was  destroyed  by  fire,  but 
when  or  by  whom  it  was  built,  or  under  what  claim  of  right, 
was  not  shown,  and  it  appeared  that  for  twelve  or  fiftieen 
years  next  before  the  commencement  of  this  suit  there  had 
been  no  occupation  of  the  premises  except  by  the  appellee. 
But  the  finding  was  right  even  if  the  appellant^s  title  were 
<H)nceded. 

The  New  Albany  and  Salem  Railroad  Company,  the  pred- 
VoL.  101.— 24 
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ecessor  of  the  appellee,  was  organized  in  1847,  under  the  act  of 
January  28th,  1842  (Acts  1841,  p.  3),  entitled  "An  act  to  pro- 
vide for  the  continuance  of  the  construction  of  all  or  any  part 
of  the  public  works  of  this  State,  by  private  companies,"  etc., 
and  under  chapter  379  of  the  local  laws  of  1846,  entitled  "An 
act  to  change  that  part  of  the  Nevv  Albany  and  Crawfordsville 
Macadamized  Road,  which  lies  between  Salem  and  New  Al- 
bany, to  a  railroad,  to  be  constructed  by  a  private  company." 
Local  Laws  1846,  p.  424.  Section  2  of  the  last  named  act 
confers  upon  such  company  all  the  rights,  privileges  and  im- 
munities granted  by  the  act  aforesaid  of  January  28th,  1842. 
By  section  19  of  said  act  of  January  28th,  the  company  was 
authorized  "  to  enter  upon  and  take  possession  of  any  lands 
and  streams  of  water,  which  may  be  necessary  for  the  con- 
struction of  any  such  work,  and  to  make  the  same  available." 
By  chapter  349  of  the  Local  Laws  of  1848,  p.  456,  section  3, 
said  company  was  authorized  to  extend  its  work  to  any  other 
points,  and  to  have  and  enjoy  all  the  powers  and  rights  con- 
ferred upon  the  State  by  the  internal  improvement  act  of 
January  27th,  1836,  and  all  the  rights  granted  by  the  act  afore- 
said of  January  28th,  1842. 

A  like  right  of  extension  was  granted  to  said  compaay  by 
chapter  198  of  the  Local  Laws  of  1849,  p.  298.  Among  the 
powers  conferred  upon  the  State  by  section  16  of  the  internal 
improvement  act  of  January  27th,  1836,  are  the  following,  to 
wit :  "  To  enter  upon,  and  take  possession  of,  and  use  all  and 
singular  any  lands,  streams  and  materials  of  any  and  every 
description  necessary  for  the  prosecution  and  completion  of 
the  improvements  contemplated  by  this  act.'' 

Section  17  of  the  same  act  provides  that  no  claim  for  dam- 
ages shall  be  allowed  unless  made  within  two  years  after  the 
property  has  been  taken  possession  of  as  aforesaid. 

Under  the  foregoing  provisions,  the  New  Albany  and  Salem 
Railroad  Company  built  its  road  to  Lafayette,  and  afterwards 
extended  it  to  Michigan  City.  Cars  were  running  on  the 
northern  division  of  the  road  in  1853.     Said  C9mpany  held 
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its  road  and  franchises  until  1872^  when^  under  a  foreclosure 
sale,  the  appellee,  as  purchaser,  succeeded  to  all  the  rights  and 
possession  of  said  company,  and  has  held  the  same  ever  since. 

The  appellant  claims  that  the  right  of  way  of  the  appellee 
is  confined  to  the  ground  covered  by  its  main  track.  But 
this  claim  can  not  be  sustained.  Making  one  appropriation 
under  the  acts  aforesaid  of  January  27th,  1836,  and  January 
28th,  1842,  does  not  exhaust  the  power,  but  new  appropria- 
tions may  be  made  from  time  to  time,  as  the  necessities  of  the 
work  may  require.  Prather  v.  Jeffersonvilhy  etc,,  R.  R.  Co,, 
52  Ind.  16, 42,  and  the  cases  there  cited.  In  the  Supreme  Court 
of  Illinois,  Chicago,  etc.,  R.  R.  Co.  v.  Wihmi,  17  111.  123,  it 
was  said :  "  It  would  be  a  disastrous  rule,  indeed,  to  hold, 
that  a  railroad  company  must,  in  the  first  instance,  acquire 
all  the  grounds  it  will  ever  need  for  its  own  convenience  or 
the  public  accommodation." 

Section  16  of  the  internal  improvement  act  above  cited, 
did  not  fix  any  limit  of  width  to  the  land  to  be  appropriated ; 
it  authorized  the  company  to  take  as  much  as  was  necessary. 

In  the  case  of  Prather  v.  Jeffersonville,  etc,,  R.  R,  Co.,  «ii- 
pra,  the  powers  of  that  company  under  a  special  charter 
were  similar  to  those  granted  by  said  section  16,  supra,  ex- 
cept that  the  land  to  be  taken  could  not  exceed  sixty  feet  in 
width.  The  company  had  built  its  track  without  fixing  any 
width,  and  it  had  a  main  track  and  telegraph  poles ;  its  situ- 
ation, except  as  to  the  width  of  its  right  of  way,  was  almost 
exactly  the  same  as  that  of  the  appellee.  This  court  held 
that  the  company  was  not  limited  to  the  ground  covered  by 
the  track  and  the  telegraph  poles,  but  had  a  right  to  such 
land  as  was  necessary  for  its  road,  with  all  necessary  ap- 
pendages, including  place  for  the  erection  of  telegraph  poles 
at  safe  distance  from  the  track,  and  to  the  use  of  the  inter- 
vening space  between  said  track  and  said  telegraph  poles. 
The  court  said :  "  It  acquired  the  right  of  way  for  the  track, 
and  the  right  to  make  drains  or  ditches,  fences,  side-tracks, 
turn-tables,  water  tanks,  wood  or  coal  yards,  and  depots  for 
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passengers  and  freight,  and  to  erect  telegraph  poles,  and,  so 
far  as  this  right  was  exercised,  the  appropriation  for  such 
purposes  became  complete,  and  gave  it  the  right  to  use  what- 
ever ground  was  necessary  for  such  purposes,  and  the  inter- 
vening space  between  the  track  and  the  fixture  or  appendage 
erected." 

The  evidence  shows  that  in  1856,  the  appellee  erected  tel- 
egraph poles  on  the  east  side  of  their  main  track  which  they 
have  ever  since  maintained  ;  these  poles  were  put  up,  one  of 
them  nineteen  feet,  one  eighteen  feet,  and  another  fifteen  feet 
eight  inches  from  the  center  of  the  main  track,  and  between 
these  telegraph  poles  and  the  main  track  is  the  eastward  side- 
track. The  evidence  also  shows  that  the  west  end  of  the 
westward  side-track  is  seventeen  feet  four  inches  from  the 
center  of  the  main  track,  so  that  the  whole  width  of  the 
land  actually  appropriated  and  in  use  by  the  appellee  is  thirty- 
six  feet  four  inches  in  addition  to  what  may  be  necessary  for 
the  proper  use  of  said  side-tracks. 

The  same  general  rules  asserted  in  P rather  v.  Jefferson- 
viUe^etc.f  R.  R,  Co.y  s^tprciy  were  repeated  in  Prather  v.  Wed- 
ern  Union  Tel.  Co.y  89  Ind.  501.  Under  these  decisions  and 
under  the  foregoing  statutes,  the  only  question  is  whether 
the  ground  thus  occupied  by  the  appellee  is  necessary  to  make 
their  work  available,  within  the  meaning  of  such  statutes. 
There  was  evidence  upon  the  trial  tending  to  show  that  a 
much  larger  width  of  land  was  absolutely  necessary  for  the 
proper  maintenance  and  operation  of  the  appellee's  railway. 

The  finding  of  the  court  was  not  contrary  either  to  the  law 
or  the  evidence,  and  there  was  no  error  in  overruling  the 
motion  for  a  new  trial.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 

Filed  April  23,  1885. 
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DUNNINGTON  V.  EUSTON. 


Judicial  Saul — Proleelum  of  Purchaser  where  Jvudgrnent  is  Reversed,— Statute 
Qmstrued.—EjectmerU.—Seciion  669,  R.  S.  1881,  protects  purchasers  at 
judicial  sales  by  virtue  of  judgments  afterwards  reversed,  but  not  a 
purchaser  from  one  who  was  a  successful  party  to  a  judgment  in  eject- 
ment afterwards  reversed. 

Same.  —Aj^peal.— Notice,— Judgment.— Effect  of  Reversed.— A  party  purchas- 
ing lands,  relying  upon  a  judgment  in  favor  of  his  vendor  in  ejectment, 
must  take  notice  of  the  right  of  appeal,  and  is,  therefore,  subject  to  the 
?lsk  of  such  appeal  and  its  result. 

From  the  Montgomery  Circuit  Court. 

G.  W.  Paul,  J.  E.  Humphries,  J.  31.  Thompson,  W.  B.  Her- 
rod  and  W.  H.  Thompson,  for  appellant. 

G.  D.  Hurley,  B,  Orane,  T.  H.  Ristine  and  H.  H  Ristine, 
for  appellee. 

Mitchell,  J. — Elston  commenced  a  suit  in  ejectment  in 
the  Montgomery  Circuit  Court  against  Piggott,  to  recover 
certain  lands  which  he  claimed  under  a  deed  made  in  pursu- 
ance of  a  decree  of  foreclosure  against  Piggott  and  wife. 

On  the  facts  found,  the  circuit  court  stated  its  conclusions 
of  law  and  rendered  judgment  in  favor  of  Piggott.  Shortly 
after  the  rendition  of  this  judgment,  Dunnington  purchased 
the  land,  and  took  a  conveyance,  from  Piggott.  Subsequently, 
and  within  a  year  from  the  rendition  of  the  judgment,  Elston 
appealed  the  case  to  this  court,  where,  upon  the  facts  found 
by  the  court  below,  it  was  ordered  that  judgment  should  be 
rendered  for  Elston.     Elston  v.  Piggott,  94  Ind.  14. 

Dunnington  then  brought  this  suit  in  the  Montgomery 
Circuit  Court,  and  averred  in  his  complaint  that  he  purchased 
and  paid  for  the  land  in  good  faith,  without  any  "  notice  of 
the  facts  of  said  case,  or  of  any  appeal,  either  taken  or  to  be 
taken  from  said  judgment,"  and  that  he  was  not  a  party  to 
the  record,  nor  attorney  of  any  party,  and  that  no  lis  pendens 
notice  was  filed. 
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It  appears  in  the  complaint  that  at  the  time  Elston  com- 
menced the  suit  in  ejectment,  he  held  the  legal  title  to  the  land 
in  controversy,  and  it  is  not  averred  that  the  deed  was  not 
duly  recorded,  or  that  Dunnington  did  not  have  actual  notice 
of  it. 

He  claims  that  under  section  669,  R.  S.  1881,  his  title  to 
the  land  is  protected  by  the  judgment  in  favor  of  Piggott  in 
all  respects  as  if  the  judgment  had  not  been  reversed  in  this 
court.  This  claim  is  made  because  he  says  he  purchased  and 
paid  for  the  land  in  good  faith,  relying  on  the  judgment,  and 
without  knowing  that  Elston  intended  to  appeal. 

The  court  below  sustained  a  demurrer  to  the  complaint, 
and  this  presents  the  only  question  for  decision. 

Section  669  provides  as  follows :  "  The  reversal  of  any  judg- 
ment by  virtue  of  which  any  real  estate  has  been  sold  or 
transferred,  or  the  title  thereto  affirmed,  shall  not  avoid  the 
sale,  transfer,  or  title,  if  the  person  to  be  affected  thereby  shall 
be,  or  claim  under,  a  purchaser  in  good  faith,  and  not  a  party 
to  the  record  or  attorney  of  any  party." 

The  contention  of  counsel  is  that  the  appellant  is  a  pur- 
chaser in  good  faith  under  a  title  affirmed  by  the  judgment  of 
the  Montgomery  Circuit  Court,  and  that  his  title  must  pre- 
vail by  force  of  this  statute,  notwithstanding  the  reversal  of 
the  judgment  under  which  he  claims.  In  this  we  can  not 
concur. 

The  title  of  Elston,  under  the  deed  which  presumably  was 
of  record,  can  not  be  defeated  by  the  purchase  of  Dunning- 
ton, now  that  the  judgment  under  which  he  claims  is  wiped 
out  by  the  appeal. 

It  was  not  necessary,  in  order  to  preserve  his  title  from  a 
purchaser  pendente  litey  that  he  should  have  filed  a  lis  pendens 
notice  as  provided  by  section  325,  R.  S.  1881.  His  title  be- 
ing of  record  afforded  constructive  notice  of  his  rights  pend- 
ing the  litigation.  Nor  is  the  appellant  sustained  by  section 
669. 

Where  the  only  title  of  a  purchaser  rests  upon  the  judg- 
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ment  or  decree  of  a  court  of  record,  inasmuch  as  he  is  bound 
to  take  notice  of  the  source  of  his  title,  he  is  charged  with 
notice  of  all  the  incidents  to  which  the  judgment  is  subject. 
He  is  conclusively  presumed  to  know  that  the  judgment  may 
be  appealed  from  within  a  limited  time,  or  that  by  the  pay- 
ment of  costs  the  judgment  may  be  vacated  within  a  time 
fixed  by  law. 

Dunnington  took  his  title  within  the  time  in  which  by  law 
Elston  had  the  right  to  appeal,  and  thereby  he  took  the  haz- 
ard of  the  appeal  and  the  reversal  of  the  judgment,  and  now 
that  the  appeal  was  taken,  and  the  judgment  under  which  he 
claims  is  reversed,  he  can  not  say  he  was  a  purchaser  in  good 
faith  and  invoke  the  aid  of  the  statute. 

A  construction  of  the  statute  such  as  the  appellant  con- 
tends for  would  practically  destroy  the  right  of  Appeal  in  cases 
where  the  title  to  land  is  involved,  by  putting  it  within  the 
power  of  the  prevailing  party  below  to  render  an  appeal  un- 
availing by  a  transfer  of  the  title. 

It  is  conceived  that  the  purpose  of  the  statute  was  to  pro- 
tect persons,  other  than  parties  to  the  record  or  attorneys  of 
such  parties,  who  in  good  faith  purchased  lands  at  judicial 
i«ales,  but  that  it  can  have  no  application  to  a  case  like  this 
unless  the  purchaser  is  in  a  situation  to  bring  to  his  aid  some 
element  of  estoppel  against  the  party  who  appeals.  The  case 
is  within  the  principle  of  Smith  v.  Cottrell^  94  Ind.  379. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  8, 1886. 
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Evidence.—  WUness,  Competency  of. — Party  in  Action  by  or  against  Widow, — 
A  party  is  not  a  competent  witness  as  to  matters  which  occurred  prior 
to  a  husband's  death ,  in  an  action  concerning  the  title  to  land  derived 
by  the  widow  from  her  deceased  husband. 
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Same. — Braetice. — Oger  </  CkmpeUnt  and  Incompetent  Evidtnec—Ii  is  not  the 
duty  of  the  court,  where  evidence  is  offered  in  a  body,  to  sift  the  com- 
petent from  the  incompetent,  but  it  is  the  duty  of  .counsel  tu  offer  only 
competent  evidence. 

Saue.— Deed.— Oondderaiion.— The  real  consideration  of  a  deed  may  be 
shown  by  parol  testimony. 

Same. — Deed. — Delivery, — It  is  competent  to  prove  by  parol  the  terms  and 
conditions  upon  which  a  deed  was  to  be  delivered  in  cases  where  there 
is  no  absolute  delivery,  and  no  consideration  is  paid  by  the  grantee. 

Sa^e,— Quieting  Title.'-lt  is  proper  for  a  plaintiff,  in  an  action  to  quiet 
title,  to  prove  claim  of  title  by  the  defendant,  and  to  show  that  theclaiiu 
is  unfounded. 

From  the  Howard  Circuit  Court. 

/.  a  BlacMidgey  W.  E.  Blacklidge,  J.  W.  Kern,  B.  F.  Har- 
ness and  B.  C.  H.  Moon,  for  appellant. 

M.  Bell,  W.  C.  Purdum  and  C.  Bull,  for  appellee. 

Elliott,  J. — It  was  agreed  by  the  parties,  as  part  of  the 
evidence  in  the  case,  that  Joseph  B.  Cuthrell  died  the  owner 
of  a  tract  of  land  of  which  the  parcel  here  in  controversy 
formed  a  part ;  that  the  appellant,  the  plaintiff  below,  was 
the  widow  of  Joseph  B.  Cuthrell,  and  that  the  parcel  of  land 
in  dispute  was  set  apart  to  her  in  a  suit  for  partition  in  virtue 
of  her  rights  as  the  widow  of  the  deceased.  The  appellant 
read  in  evidence  a  deed  for  the  land,  purporting  to  be  exe- 
cuted by  her  to  Joseph  F.  Cuthrell,  and  certain  questions 
were  propounded  to  her,  and  to  these  questions  objections^ 
were  sustained,  and  counsel  thereupon  offered  to  prove  that 
the  consideration  of  the  deed  was  that  Joseph  F.  Cuthrell 
was  to  furnish  her  a  home,  provide  for  her  during  life,  and 
offered,  also,  to  prove  that  the  deed  was  not  to  be  delivered 
until  her  death,  and  that  it  was  taken  from  her  drawer  with- 
out her  knowledge  and  placed  upon  record.  The  appellee  in- 
troduced F.  M.  Roberts  as  a  witness,  and  offered  to  prove 
substantially  the  same  matters  by  him. 

The  court  erred  in  excluding  the  testimony  of  the  witness 
Roberts,  but  did  not  err  in  excluding  the  testimony  of  the 
appellant. 
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Joseph  F.  Cuthrell,  the  appellant's  grantee,  was  dead,  and 
the  action  was  against  his  widow,  and,  under  the  statute,  the 
appellant  was  not  competent  to  testify  as  to  transactions  which 
occurred  prior  to  her  grantee's  death.  So  far  as  concerns  the 
agreement  fixing  the  consideration  of  the  deed,  and  so  far  as 
concerns  the  contract  as  to  the  delivery  of  that  instrument, 
there  is  no  room  to  doubt  that  the  appellant  was  not  a  com- 
petent witness,  and  if  it  were  conceded  that  she  was  a  com- 
petent witness  to  prove  that  the  deed  was  taken  from  her 
drawer  without  her  consent,  still,  as  the  offer  was  made  as  an 
entirety,  the  court  was  justified  in  excluding  the  whole  testi- 
mony. If  a  party  mingles  in  one  offer  competent  and  in- 
competent testimony,  he  is  in  fault,  and  must  be  the  sufferer. 
It  would  be  unjust  and  unreasonable  to  impose  upon  the  court 
the  duty  of  sifting  the  offered  evidence,  and  separating  the 
good  from  the  bad,  the  grain  from  the  chaff,  and  of  accept- 
ing the  one  and  rejecting  the  other.  It  is  counsel's  duty  to 
offer  competent  evidence,  unmixed  with  incompetent.  It  is 
not  the  duty  of  the  court  to  make  a  separation. 

It  is  an  elementary  doctrine  that  the  true  consideration  of 
a  deed  may  be  shown.  We  are  unable  to  perceive  any  reason 
why  this  rule  should  not  apply  here.  Possibly  the  testimony 
as  to  the  consideration  might  not  have  availed  the  appellant, 
but  that  does  not  prove  it  incompetent. 

Delivery  is  an  essential  part  of  a  deed,  and  an  agreement 
made  when  a  deed  is  written  and  signed,  as  to  when  and  how 
it  shall  be  delivered,  is  often  competent.  We  think  it  was 
clearly  competent  in  this  instance.  If  the  grantee  paid  no 
consideration  for  the  land,  and  there  was  to  be  no  title  vested 
in  him  until  the  death  of  the  grantor,  it  was  surely  compe- 
tent to  show  the  agreement  as  to  the  time  the  delivery  should 
be  made. 

It  is  said  that  the  testimony  was  properly  excluded  be- 
cause offered  in  chief  when  it  was  competent  only  in  rebut- 
ting. This  argument  rests  on  an  undue  assumption.  The  ap- 
pellant sued  to  quiet  title,  and  it  was  necessary  for  her  to  show 
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some  claim  by  her  adversary;  this  she  did  by  proving  the  exe- 
cution and  recording  of  the  deed,  and,  in  order  to  prove  an- 
other essential  element  of  her  case,  it  was  necessary  for  her 
to  prove  that  the  deed  was  ineffective.  If  she  had  proved 
the  deed  and  stopped,  then  she  would  have  failed,  because, 
prima  fade,  title  was  conveyed  by  it.  If  she  had  not  shown 
an  assertion  of  title  by  the  appellant  she  would  have  failed, 
because  it  would  not  have  appeared  that  her  title  was  dis- 
turbed or  threatened. 

The  admission  that  the  appellant  derived  title  from  her 
husband  did  not  dispense  with  evidence  that  title  was  asserted 
by  the  appellant,  and  when  evidence  disclosing  the  character 
of  the  title  asserted  was  given,  it  became  necessary,  as  part 
of  the  case  in  chief,  to  show  that,  although  there  was  an  ap- 
parent title,  there  was  not,  in  fact,  a  real  one. 

The  decisions  in  Thompson  v.  Thompson,  9  Ind.  323,  and 
Mather  v.  Scoles,  35  Ind.  1,  do  not  meet  the  question.  The 
contract  sought  to  be  proved  was  not  made  after  the  estate 
had  vested,  but  was  made  as  part  of  the  contract  upon  which 
the  deed  was  founded.  It  was  the  agreement  which  fixed 
the  time  when  the  deed  should  take  effect.  Of  course,  if 
there  had  been  an  absolute  delivery  of  the  deed,  no  condition 
could  have  been  annexed  to  it  by  parol,  nor  could  its  force 
have  been  entirely  broken  down  by  mere  evidence  of  failure 
of  consideration.  But  these  questions  are  not  the  ones  which 
lie  in  appellee's  way;  the  questions  here  are,  did  not  the  ap- 
pellant have  a  right  to  prove  the  contract  as  to  the  consider- 
ation and  as  to  the  time  fixed  for  the  delivery  of  the  deed  ? 
Counsel  have  no  right  to  assume  that  there  was  an  absolute 
delivery  of  the  deed,  for  the  offer  was  to  prove  that  there 
was  no  delivery  and  that  there  should  be  none  until  after 
appellant's  death. 

Judgment  reversed. 

Filed  April  9, 1886. 
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Myers  r.  The  State. 

ORiMlNAii  Law. — Indictment. — Surpltuage  and  Repugjianey, — An  indictment 
which  is  otherwise  sufficient  is  not  bad,  under  the  statute,  because  of  any 
surplusage  or  repugnant  allegations  which  do  not  affect  the  substantial 
rights  of  the  defendant  upon  the  merits. 

Same. — Forgery, —  When  Purport  Clause  Utmeeesaary, — Where  an  indictment 
charges  the  forgery  of  "  a  certain  order,  purporting  to  have  been  made 
and  executed  by  one  Vincent  T.  West,"  and  following  this  charge  the 
order  is  set  out  in  hoK  verba,  and  according  to  its  tenor  it  was  signed  "  Dr. 
West,"  the  purport  clause  will  be  regarded  as  surplusage,  and  disre- 
garded. 

Same. — MiapeUed  Word, — Where  an  indictment  charges  the  forgery  of  an 
order  for  goods  and  chattels,  and  the  order,  as  set  out,  is  for  ^'$3.00  of 
groeiers"  the  misspelling  does  not  render  the  indictment  bad. 

From  the  Gibson  Circuit  Court. 
W,  It,  Skelton,  for  appellant. 

F.  T.  Hordy  Attorney  General,  and  W.  B.  Hord^  for  the 
State. 

Z0L.LAK8,  C.  J. — The  following  portion  of  the  indictment 
is  as  much  as  it  is  necessary  to  set  out,  to  present  the  questions 
discussed  by  counsel,  viz. :  "  3d.  And  the  grand  jurors  afore- 
said *  *  *  do  further  present  and  charge  that  one  George 
Myers,  late  of  said  county,  *  *  *  did  then  and  there  feloni- 
ously, falsely,  and  fraudulently  make,  forge  and  counterfeit 
-a  certain  order,  purporting  to  have  been  made  and  executed 
by  one  Vincent  T.  West,  for  the  payment  of  property,  goods 
and  chattels  to  him,  the  said  George  Myers,  which  said  false, 
forged  and  counterfeit  order  is  to  the  following  tenor,  to  wit: 

" '  Mr.  Roberts,  please  let  Mr.  Myers  have  $3.00  of  gro- 
ciers.  Dr.  West.* 

"  That  the  Dr.  West,  mentioned  in  said  order,  was  intended 
to  and  did  mean  Vincent  T.  West;  that  the  Mr.  Roberts, 
mentioned  in  said  order,  was  intended  to  and  did  mean  Wil- 
liam F.  Roberts ;  that  the  Mr.  Myers,  mentioned  in  said  order, 
was  intended  to  and  did  mean  George  Myers,  the  defendant ; 
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*  *  *  that  the  said  George  Myers  forged  said  order  as  afore- 
said, with  intent  then  and  there,  and  thereby,  falsely,  feloni- 
ously, and  fraudulently  to  prejudice,  damage  and  defraud  the 
said  Vincent  T.  West,  contrary,"  etc. 

One  of  appellant's  contentions  is  that  the  purport  of  a 
written  instrument  is  what  it  appears  to  be  upon  its  fece,  and 
that  as  the  order  set  out  in  the  indictment,  upon  such  an  ex- 
amination, does  not  purport  to  have  been  made  by  Vincent 
T.  West,  but  by  Dr.  West,  the  indictment  is  bad  for  repug- 
nancy. This  contention  is  supported  by  the  early  English 
cases  cited  by  counsel,  but  it  is  not  maintainable  under  our 
statutes.  It  is  provided  in  section  1755,  R.  S.  1881,  that  the 
indictment  is  sufficient  if  it  can  be  understood  therefrom: 
*^  Fifth.  That  the  oflFence  charged  is  stated  with  such  a  degree 
of  certainty  that  the  court  may  pronounce  judgment,  upon  a 
conviction,  according  to  the  right  of  the  case."  It  is  further 
provided  in  section  1756,  that  "  No  indictment  *  *  *  shall 
be  deemed  invalid,  nor  shall  the  same  be  set  aside  or  quashed, 
nor  shall  the  trial,  judgment,  or  other  proceeding  be  stayed, 
arrested,  or  in  any  manner  affected,  for  any  of  the  following 
defects :  *  *  *  Sixth.  For  any  surplusage  or  repugnant  alle- 
gation, when  there  is  sufficient  matter  alleged  to  indicate  the 
crime  and  person  charged.  *  *  *  Tenth.  For  any  other 
defect  or  imperfection  which  does  not  tend  to  the  prejudice 
of  the  substantial  rights  of  the  defendant  upon  the  merits." 

If  it  should  be  conceded  that  there  is  a  repugnancy  as 
claimed,  it  is  clearly  not  available  to  appellant  under  these 
statutes.  That  is  expressly  provided  against.  The  purpose 
of  the  statutes  was  and  is  to  free  the  criminal  practice  from 
some  of  the  technical  rules  of  the  common  law  which  have 
outlived  their  usefulness,  and  which  ought  to  have  passed 
away  with  the  necessities  that  brought  them  into  being. 
Here,  the  written  instrument  charged  to  have  been  forged 
is  set  out  in  full,  with  the  necessary  averments  as  to  who  were 
intended  }>y  the  names  stated  in  the  instrument.  There  \» 
no  defect  in  the  particular  contended  for,  that  could,  by  any 
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possibility,  affect  the  substantial  rights  of  appellant  upon 
the  merits. 

The  written  instrument  being  set  out  in  hcec  verbaj  the  pur- 
port clause  may  well  be  regarded  as  surplusage,  and  disre- 
garded, under  the  statutes  above  set  out.  In  the  case  of  Fogg 
V.  State y  9  Yerger  (Tenn.),  391,  the  court,  quoting  from 
BuLLER,  J.,  said :  "  Old  cases  have  given  rise  to  much 
learning  and  argument  on  the  words  *  purport '  and  '  tenor,' 
and  the  books  are  full  of  distinctions  as  to  the  meaning  of 
these  words,  and  the  necessity  of  using  the  one  or  the  other 
of  them  in  indictments  where  written  instruments  are  to  be 
stated  ;  but  in  the  many  cases  upon  this  subject  I  can  find  no 
judicial  determination  that  the  purport  and  the  tenor  should 
both  be  stated  in  any  case  whatever.  Purport  means  the  sub- 
stance of  an  instrument  as  it  appears  on  the  face  of  it  to  every 
eye  that  reads  it,  and  tenor  means  an  exact  copy  of  it ;  and, 
therefore,  where  the  instrument  is  stated  according  to  its  tenor, 
the  purport  of  it  must  necessarily  appear." 

In  the  case  of  State  v.  Bibb,  68  Mo.  286,  there  was  a  charge 
of  the  forgery  of  a  receipt,  ^^purportlng  "  to  be  the  receipt  of 
Charles  W.  Jefiries.  The  receipt  was  set  out  in  hcec  verba, 
and  upon  its  face  appeared  to  have  been  signed  by  C.  W.  Jef- 
fries. The  court  said  :  "There  is  no  question  of  variance,  as 
there  might  have  been,  if  the  receipt  had  not  been  fully  set 
out  in  the  indictment.  The  allegation  that  it  purported  to  be 
the  receipt  of  Charles  W.  Jeflries  is  substantially  an  allega- 
tion that  C.  W.  and  Charles  W.  Jeffries  were  the  same  person." 

In  the  case  of  State  v.  Johnson,  26  Iowa,  407,  it  was  held 
that  the  copy  of  the  written  instrument  need  not  to  be  pre- 
faced by  any  technical  words.  This  decision  is  instructive  in 
other  respects,  as  it  is  under  statutes  similar  to  ours.  Mr. 
Bishop,  in  his  work  on  Criminal  Procedure,  vol.  2,  at  section 
413,  says :  "  In  the  ordinary  form  of  the  indictment,  we  have 
seen,  the  recitation  of  the  tenor  of  the  instrument  is  preceded 
by  its  mention  as  '  purporting '  to  be  a  bond,  *  *  *  or  what- 
ever else  it  appears  on  its  face  to  be.   This  is  termed  the  pur- 
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port  clause.  Now,  in  reason,  the  purport  of  recited  words 
is  matter,  not  of  fact,  but  of  law,  not  for  the  jury,  but  for  the 
court,  and  on  familiar  principles  it  need  not  be  alleged. 
Therefore  it  is  believed  that  the  purport  clause  in  the  indict- 
ment for  forgery  is  never  necessary/'  See,  also,  Sharley  v. 
State,  54  Ind.  168;  State  v.  Ghiatin,  2  Southard  (N.  J.),  749; 
Harding  v.  State,  54  Ind.  359. 

Regarding,  then,  the  purport  clause  as  unnecessary,  and, 
therefore,  surplusage,  the  order  being  set  out  in  hcec  verba,  the 
case  is  brought  within  the  curative  provisions  of  the  statute. 
As  will  be  observed,  the  charge  in  the  indictment  is  that  the 
order  is  for  goods  and  chattels.  The  order,  as  set  out,  is  for 
"  $3.00  of  grociers.^'  It  is  contended  by  appellant  that  this  is 
not  the  same  as  an  order  for  groceries,  and  that  hence  the 
order  is  not  for  goods  and  chattels.  Here  is  a  misspelling 
of  the  word  groceries,  but  that  is  not  sufficient  to  render  the 
indictment  bad,  especially  under  our  statutes.  1  Bishop  Crim. 
Proc,  section  562 ;  2  Bishop  Crim.  Proc,  sections  354, 367, 
688,  and  cases  there  cited. 

These  are  the  only  questions  made  in  the  case,  and  they 
are  not  well  made. 

The  judgment  is  affirmed^  with  costs. 

Filed  April  24, 1885. 
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Deed. — Covenants  Running  toith  the  Land, — Enctimbranee, — The  covenant  in 
a  deed  against  encumbrances  runs  with  the  land,  and  where  a  remote 
grantor  is  compelled  to  discharge  the  encumbrance  to  protect  his  title, 
he  may  sue  thereon.    Fisher  v.  Parryj  68  Ind.  465,  distinguished. 

Same. — Evidence. — Drfence, — In  a  suit  upon  covenant  against  encumbrances 
in  a  deed,  to  recover  on  account  of  one  paid  off  by  the  plaintiff,  it  is  no 
defence  that  there  was  still  an  older  one  unpaid. 

Same. — Description, — Beformaiian, — Fteading.—A  prayer  to  reform  a  deed 
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as  to  description  is  not  necessary  to  make  a  complaint  for  that  purpose 
good  on  demurrer. 

Evidence. — BeconL — Beirutatement  of. — A  record  of  a  proceeding  to  rein- 
state a  lost  record,  which  shows  an  appearance  and  then  a  default,  and 
recites  that  process  had  been  duly  issued  and  served,  as  appears  by  the 
sheriff's  return,  is  good,  and  is  admissible  in  evidence. 

Execution. — Affidavit. — Justicf^a  Judgment. — TraTiscript. — An  affidavit  filed 
with  the  clerk  to  obtain  execution  on  the  transcript  of  a  justice's  judg- 
ment need  not  show  non-payment  to  the  clerk. 

Same. — Bmdenee.—Ceriyieate.—ln  such  case  the  fact  that  the  justice  made 
and  filed  with  the  clerk  a  certificate  before  execution  issued  may  be 
proved  by  parol. 

From  the  Madison  Circuit  Court. 

31.  A.  Chipmanf  for  appellant. 

if.  8.  Robinson  and  J.  W.  Loveit,  for  appellee. 

Franklin,  C. — Appellee  sued  appellant  upon  the  cove- 
nants in  a  warranty  deed  in  the  short  form  under  the  statute 
of  Indiana.     The  breach  alleged  was  encumbrances. 

A  demurrer  was  overruled  to  the  complaint;  trial  by  the 
court;  finding  for  the  plaintiff,  and,  over  motion  for  a  new 
trial,  judgment  was  rendered  for  the  plaintiff. 

The  errors  assigned  are,  overruling  the  demurrer  to  the 
complaint,  and  overruling  motion  for  a  new  trial. 

The  defendant  is  a  remote  grantor  of  the  plaintiff,  and  the 
first  objection  to  the  complaint  is  that  a  remote  grantee  can 
not  maintain  an  action  against  a  remote  grantor  upon  the  cov- 
enant in  the  deed  against  encumbrances ;  that  such  covenant 
is  a  personal  one,  and  does  not  run  with  land. 

Under  the  statute  of  Indiana,  a  deed  containing  the  words, 
"conveys  and  warrants,"  "shall  be  deemed  and  held  to  be  a 
conveyance  in  fee  simple  to  the  grantee,  his  heirs  and  assigns, 
with  covenant  from  the  grantor  for  himself  and  his  heirs 
and  personal  representative^  that  he  is  lawfully  seized  of  the 
premises,  has  good  right  to  convey  the  same,  and  guarantees 
the  quiet  possession  thereof;  that  the  same  are  free  from  all 
incumbrances,  and  that  he  will  warrant  and  defend  the  title 
to  the  same  against  all  lawful  claims.''     R.  S.  1881,  section 
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2927.  Each  one  of  these  covenants  is  contained  in  the  gen- 
eral warranty,  the  same  as  if  they  had  been  separately  written 
in  the  deed.     Kent  v.  Cantrall,  44  Ind.  462. 

In  the  case  of  McClure  v.  McCIure,  65  Ind,  482,  where 
the  covenants  in  a  similar  deed  were  sued  upon,  the  court 
said :  "  It  is  thus  seen  that  the  deed  in  question  contained, 
amongst  other  things,  a  covenant  of  general  warranty;  and 
this  covenant,  beyond  all  doubt,  runs  with  the  land." 

"Says  Chancellor  Kent:  'The  covenant  of  warranty,  and 
the  covenant  for  quiet  enjoyment,  are  prospective,  and  an  ac- 
tual ouster  or  eviction  is  necessary  to  constitute  a  breach  of 
them.  They  are,  therefore,  in  the  nature  of  real  covenants, 
and  they  run  with  the  land  conveyed,  and  descend  to  heirs,  and 
vest  in  assignees  of  the  purchaser.'  4  Kent  Com.  (12th  ed.), 
top  p.  471.     See,  also,  Blair  v.  Allen,  55  Ind.  409." 

In  the  case  of  Martin  v.  Baker,  5  Blackf.  232,  it  is  said : 
*'  It  appears  to  us  to  be  a  mistake  to  say,  that  the  covenant  of 
seizin  can  not  pass  to  the  heir  or  assignee  of  the  grantee. 
The  covenant  is  not  inserted  in  the  deed  merely  for  the 
grantee's  benefit,  but  for  the  benefit  of  all  others  who  may 
derive  their  claim  to  the  land  through  him.  Whoever  thus 
derives  his  right,  and  ultimately  sustains  damages  in  conse- 
quence of  the  covenantor's  want  of  title,  may  sue  him  for 
the  breach."  In  the  case  of  Coleman  v.  Lyman,  42  Ind. 
289,  the  above  is  quoted  with  approbation,  and  the  court 
adds :  "  This  case  has  stood  and  been  recognized  as  the  law 
of  the  State  on  this  point  for  more  than  thirty  years,  and  we 
do  not  feel  that  we  would  be  justified  in  overruling  it  with- 
out stronger  reasons  than  are  presented  to  us  in  this  case. 
See  the  case  ofSchofield  v.  Iowa  Homestead  Co.,  32  Iowa,  317." 

The  case  of  Bumham  v.  Lasselle,  35  Ind.  425,  in  the  above 
case  quoted  from,  is  distinguished,  upon  the  ground  tliat  no 
possession  was  given  in  that  case. 

In  the  case  of Bethdl  v.  Bethell,  54  Ind.  428  (23  Am.  R  650), 
it  is  said :  "  But  all  the  cases,  so  far  as  we  are  advised,  hold,  that 
where  the  grantor  is  not  in  possession  and  does  not  deliver  pes- 
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session  to  his  grantee,  the  covenant  ofseizin,  if  the  grantor  had 
no  title,  is  at  once  broken  and  does  not  run  with  the  land." 
And  in  support  thereof  the  following  quotation  is  made  from 
the  case  of  Chambers  v.  Smithy  23  Mo.  174 :  "  If  there  be  a 
total  defect  of  title,  defeasible  and  indefeasible,  and  the  pos- 
session have  not  gone  along  with  the  deed,  the  covenant  is 
broken  as  soon  as  it  is  entered  into,  and  can  not  pass  to  an 
assignee  upon  any  subsequent  transfer  of  the  supposed  right  of 
the  original  grantee.  In  such  case,  the  breach  is  final  and  com- 
plete ;  the  covenant  is  broken  immediately,  once  for  all,  and  the 
party  recovers  all  the  damages  that  can  ever  result  from  it.  If, 
however,  the  possession  pass,  although  without  right, — if  an 
estate  in  fact,  although  not  in  law,  be  transferred  by  the  deed, 
and  the  grantee  have  the  enjoyment  of  the  property  accord- 
ing to  the  terms  of  the  sale,  the  covenant  runs  with  the  land 
and  passes  from  party  to  party,  until  the  paramount  title  re- 
sults in  some  damage  to  the  actual  possessor,  and  then  the 
right  of  action  upon  the  covenant  vests  in  the  party  upon 
whom  the  loss  falls." 

Where  no  title  is  conveyed,  and  no  possession  is  given  or 
taken  under  the  deed,  there  is  no  actual  transfer  of  the  land 
with  which  the  covenants  could  run.  In  such  case  they  could 
be  but  personal  covenants,  and  a  breach  would  occur  imme- 
diately upon  the  execution  of  the  deed.  But  where  title  is 
conveyed  by  a  deed  containing  our  statutory  general  war- 
ranty, and  possession  passes  under  the  deed,  the  covenants 
run  with  the  land,  and  a  remote  grantee  may  maintain  an  ac- 
tion against  a  remote  grantor  for  a  breach  of  the  covenants. 

The  case  of  Fisher  v.  Parry,  68  Ind.  465,  is  distinguished 
from  the  one  under  consideration,  upon  the  ground  that  the 
statute  of  Minnesota  is  different  from  the  statute  of  Indiana 
upon  the  subject  of  covenants  in  a  deed. 

In  the  case  under  consideration,  the  deed  conveys  a  good 
title,  subject  to  the  encumbrance  then  existing  on  the  land, 
and  possession  accompanied  the  deed  and  continues  in  the 
Vol.  101.— 25 
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plaintiff.  In  such  cases  the  covenant  in  the  deed  against  en- 
cumbrances runs  with  the  land.  Sage  v.  Jones,  47  Ind.  122. 
The  plaintiff,  in  order  to  protect  his  title,  was  compelled  to 
redeem  from  the  sheriff's  sale,  and  has  a  right  of  action  for 
the  breach  of  the  covenant. 

A  further  objection  to  the  complaint  is,  that  in  the  deed  the 
name  of  the  State  in  which  the  land  is  situated  is  left  blank. 

The  name  of  the  county  and  a  description  of  the  land  are 
stated  in  the  deed;  it  was  executed  and  recorded  in  Madi- 
son county,  Indiana.  The  complaint  alleges  that  the  omis- 
sion of  the  name  of  the  State  was  an  inadvertence  of  the 
draftsman ;  that  the  land  sold  and  intended  to  be  conveyed 
was  situated  in  the  State  of  Indiana,  and  was  the  identical 
land  in  controversy,  and  prayed  for  general  relief. 

We  think  the  complaint  in  this  respect  is  sufficient  to  with- 
stand a  demurrer,  without  a  specific  prayer  for  reformation. 
Rhode  V.  Green,  26  Ind.  83.  But  if  we  were  permitted  to 
look  to  the  evidence,  it  would  be  seen  that  the  deed,  as  therein 
contained  in  the  bill  of  exceptions,  does  state  the  name  of  In- 
diana as  the  State  in  which  the  land  is  situated.  There  was 
no  error  in  overruling  the  demurrer  to  the  complaint. 

The  first  reason  urged  under  the  motion  for  a  new  trial  is 
an  objection  to  the  introduction  in  evidence  of  the  record  of 
the  proceedings  for  reinstatement  of  the  transcripts  of  the 
judgments  upon  which  the  sheriff's  sale  above  referred  to  was 
had,  said  record  having  been  destroyed  by  fire.  The  objection 
to  the  record  was  that  it  did  not  contain  a  copy  of  the  sum- 
mons and  service  thereon. 

The  record  shows  an  appearance  of  the  parties,  a  default 
of  the  judgment  defendants,  and  that  process  had  been  duly 
issued  and  served  upon  the  defendants,  as  was  shown  by  the 
return  of  the  sheriff  thereon. 

The  appearance  of  the  parties  waived  all  objections  to  the 
process,  and  we  think  enough  is  shown  to  give  the  court  jur- 
isdiction of  the  case,  and  that  the  record  was  admissible  ev- 
idence. 
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The  next  reason  insisted  upon  is  an  objection  to  the  suffi- 
ciency of  the  affidavit  for  executions  upon  said  judgments. 
The  objection  is  that  the  affidavit  does  not  negative  payment 
of  the  judgments  to  the  clerk.  This  was  not  necessary;  the 
law  did  not  authorize  the  clerk  to  receive  money  on  tran- 
scripts from  a  justice  of  the  peace.  The  affidavit  averred 
non-payment  to  the  judgment  plaintiffs.  That  was  sufficient. 
As  to  the  objection  that  it  did  not  state  the  amount  due,  it 
stated  the  amount  of  the  judgments,  and  that  they  were  not 
paid ;  that  is  substantially  stating  the  amount  due. 

The  third  reason  for  a  new  trial  is  an  objection  to  a  ques- 
tion to  the  justice  of  the  peace  while  on  the  witness  stand, 
to  wit,  "  State  what,  if  any  thing,  you  know  of  issuing  and  filing 
a  certificate  in  the  clerk's  office  prior  to  the  issuing  of  exe- 
cutions on  these  judgments?'' 

The  justice  was  not  required  to  keep  a  record  of  these  facts, 
and  it  was  competent  to  prove  them  by  oral  testimony.  We 
see  no  reasonable  objection  to  this  question. 

The  fourth  reason  for  a  new  trial  is  based  upon  an  objec- 
tion to  the  answer  to  the  foregoing  question.  The  bill  of 
exceptions  does  not  show  that  any  objection  was  made  to  this 
answer,  or  that  any  motion  was  made  to  strike  out.  There- 
fore, this  reason  presents  no  question  for  consideration. 

The  last  reason  insisted  upon  by  appellant  i%  that  the  evi- 
dence does  not  support  the  finding  of  the  court.  This  is 
based,  in  part,  upon  the  fact  that  it  shows  the  plaintiff  to  be 
a  remote  grantee,  and  therefore  not  entitled  to  recover.  This 
question  has  already  been  discussed  and  decided  against 
appellant. 

It  is  further  insisted  that  the  evidence  shows  an  older  judg- 
ment and  a  prior  lien  upon  the  land  than  the  judgments  and 
sale  from  which  the  plaintiff  redeemed.  If  the  defendant  is 
liable  for  a  prior  encumbrance  not  paid  off  by  the  plaintiff, 
we  can  not  see  how  that  can  relieve  him  from  liability  for 
the  encumbrance  which  the  plaintiff  did  pay  in  order  to  pro- 
tect his  title. 
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One  witness  testified  that  there  was  another  transcript  of 
a  judgment  recorded  of  a  later  date  than  the  alleged  record- 
ing of  the  transcripts  of  the  judgments  upon  which  the  land 
was  sold,  and  from  which  sale  the  plaintiff  had  redeemed ; 
and  that  other  transcript  was  the  oldest  encumbrance  upon 
the  land.  This  testimony  was  in  conflict  with  other  evidence 
in  the  case.  And  the  court  below  having  passed  upon  the 
weight  of  the  evidence,  this  court  will  not  disturb  its  finding 
thereon.  We  think  the  evidence  sustained  the  finding  of  the 
court,  and  there  was  no  error  in  overruling  the  motion  for  a 
new  trial.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 
Filed  Jan.  28,  1885. 

On  Petition  for  a  Rehearing. 

Franklin,  C. — Appellant  in  his  petition  for  a  rehearing 
insists  that  the  covenant  against  encumbrances  in  a  warranty 
deed  is  a  personal  covenant,  and  does  not  run  with  the  land, 
and  that  a  remote  grantee  can  not  maintain  an  action  against 
a  remote  grantor  on  such  a  covenant. 

In  the  case  at  bar,  there  was  a  judgment  which  was  a  lien 
upon  the  land  when  the  defendant  sold  and  conveyed  by  a 
warranty  deed ;  it  remained  the  same  when  defendant's  grantee 
sold  and  conveyed  the  land  by  warranty  deed  to  the  plaintiff; 
possession  passed  under  the  several  deeds.  Execution  was 
issued  on  the  judgment,  and  the  land  was  sold  under  it,  while 
in  the  possession  of  the  plaintiff,  who  redeemed  the  land  firom 
the  sheriff's  sale  in  order  to  protect  his  title.  The  lien  of  the 
encumbrance  ran  with  the  land  so  closely  as  to  cause  the  land 
to  be  seized  and  sold  for  the  payment  of  the  judgment,  and 
^ve  see  no  good  reason  in  law  or  equity  why  the  covenant 
should  not  run  with  the  land. 

In  order  to  establish  the  defendant's  liability,  it  can  not  be 
.necessary  that  the  plaintiff  should  sue  his  immediate  grantor, 
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who  in  turn  would  have  to  sue  the  defendant,  thereby  heap- 
ing up  a  double  bill  of  costs  against  the  defendant,  instead  of,. 
in  the  first  place,  suing  the  one  ultimately  liable. 

But  it  is  insisted  by  appellant  that  the  decision  in  this  case 
is  in  conflict  with  the  decision  in  the  case  of  Fisher  v.  Parry, 
68  Ind.  465,  and  it  is  insisted  tliat  if  the  decision  in  this  case 
should  stand,  the  decision  in  that  case  ought  to  be  overruled* 

From  the  opinion  in  the  Fisher  case,  it  is  difficult  to  de- 
termine what  questions  are  authoritatively  decided.  The  facts 
in  that  case,  as  stated  in  the  opinion,  show  that  the  land  in 
Minnesota  had  been  conveyed  and  reconveyed  by  and  to  citi- 
zens residing  in  the  State  of  Indiana  by  warranty  deeds ;  that 
there  was  an  older  mortgage  upon  the  land  of  record  in  Min- 
nesota, upon  which  it  was  sold,  deeded,  and  possession  taken 
under  the  deed.  These  facts  showed  a  breach  of  the  cove- 
nant of  seizin,  as  well  as  that  against  encumbrances.  The 
opinion  then  quotes  two  sections  of  the  statute  of  Minnesota,, 
as  follows : 

"  Section  &,  No  covenant  shall  be  implied  in  any  convey- 
ance of  real  estate,  whether  such  conveyance  contains  special 
covenants  or  not." 

"  Section  35.  Whoever  conveys  real  estate  by  deed  or  mort- 
gage, containing  a  covenant  that  it  is  free  from  all  encum- 
brances, where  an  encumbrance  appears  of  record  to  exist 
thereon,  whether  known  or  unknown  to  him,  shall  be  liable 
in  an  action  of  contract  to  the  grantee,  his  heirs,  executors, 
administrators,  successor  or  assigns,  for  all  damage  sustained 
in  removing  the  same." 

The  opinion  then  holds  that  the  law  of  Indiana,  where  the 
deeds  were  made,  shall  govern  in  the  interpretation  of  the 
contract.  In  the  opinion  it  is  then  said  :  "  The  deed  set  out 
in  the  complaint  contains  the  words  '  convey  and  warrant,' 
which,  by  the  statute,  contain  the  covenant  against  encum- 
brances, which  is  a  personal  covenant,  and,  under  the  facts  set 
out  in  the  complaint,  Kinnan  could  have  undoubtedly  main- 
tained an  action  against  Fisher  for  a  breach  of  this  covenant*. 
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But  the  statute  of  Indiana  makes  the  deed  contain  more  than 
the  personal  covenant  against  encumbrances;  it  contains,  by 
the  statute,  a  covenant  for  quiet  possession.  This  latter  cove- 
nant is  infuturo,  and  runs  with  the  land.  By  the  statute  of 
Minnesota,  nd  such  covenant  is  contained  in  the  deed.  Parn* 
could  maintain  an  action  against  Fisher  only  on  some  cove- 
nant running  with  land,  as  it  is  well  settled  that  an  assignee 
of  a  vendee  can  not  maintain  an  action  against  the  vendor 
of  his  vendee  on  the  breach  of  a  covenant  purely  personal. 
In  determining  whether  a  conveyance  of  real  estate  contains 
a  covenant  that  runs  with  the  land,  the  lex  ret  eitce  governs.*' 

The  most  that  we  can  make  of  this  decision  is,  that  there 
are  no  implied  covenants  under  the  statute  of  Minnesota,  and 
that  where  the  words  "convey  and  warrant"  only  are 
used,  the  implied  covenants  made  by  the  statute  of  Indiana 
can  not  be  enforced  as  to  lands  conveyed  which  are  in  Min- 
nesota ;  and  that  the  implied  covenants  made  by  the  statute 
of  Indiana  in  such  a  case  thereby  become  personal  covenants, 
and  this  includes  the  implied  covenant  of  seizin,  as  well  as 
that  against  encumbrances.  There  was  no  reason  for  saying 
that  the  covenant  against  encumbrance  was  personal,  any  more 
than  that  the  implied  covenant  of  seizin  in  that  case  was  also 
personal.  If  that  decision  be  correct  in  saying  Jhat  the  cove- 
nant against  encumbrances  in  that  case  was  a  personal  cove- 
nant, it  is  based  alone  upon  the  fact  that  the  statute  of  Min- 
nesota upon  this  subject  is  different  from  the  statute  of  Indiana, 
and  the  original  opinion  herein  is  correct,  in  distinguishing 
that  case  from  the  one  under  consideration,  by  the  difference 
in  the  statutes. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 

Filed  April  8, 1885. 
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Jennings,  Guardian,  v.  Durham  ei  aL 
No.  11,337. 

Jennings,  Guardian,  v.  Durham  et  al. 

Practice. — BiU  of  Exemptions, — Wiiere  it  affirmatively  appears  in  the  body 
of  a  bill  of  exceptions  that  evidence  was  given  on  the  trial  which  is 
not  contained  in  the  bill,  the  general  recital  that  "  this  was  all  the  evi- 
dence given  in  the  cause"  will  not  control. 

Same. — Equity  Oases. — Effect  (/  Answers  </  Jury  to  Interrogatories. — The  court 
is  not  bound  by  the  answers  of  the  jury  to  interrogatories  submitted  to 
them  in  cases  of  equitable  cognizance. 

From  the  Clay  Circuit  Court, 

D.  R.  EckleSy  J.  J.  Smiley  and  W.  G.  Neffy  for  appellant. 

D.  E,  WilKamaon  and  A.  Daggy^  for  appellees. 

Elliott,  J. — The  appellees  vigorously  insist  that  the  evi- 
dence is  not  all  in  the  record,  and  upon  an  examination  of 
the  bill  of  exceptions  we  find  that  they  are  correct  in  affirm- 
ing that  it  does  not  contain  all  of  the  evidence.  There  are 
more  than  ten  statements  in  the  bill  of  exceptions,  that  items 
of  evidence  were  introduced,  followed  by  statements  showing 
that  these  items  are  not  contained  in  the  bill  of  exceptions. 
We  are  compelled  by  the  long  settled  rule  of  the  court  to 
hold  that  notwithstanding  the  general  statement  in  the  bill 
of  exceptions,  "that  this  was  all  the  evidence  given  in  the 
cause,"  the  evidence  is  not  all  in  the  record.  Collins  v.  Col- 
lins, 100  Ind.  266  ;  Fellenzer  v.  VanValzah,  95  Ind.  128,  and 
authorities  cited. 

The  case  before  us  is  one  requiring  that  all  the  evidence 
si^ould  be  in  the  record,  for,  in  the  absence  of  the  evidence, 
we  can  not  determine  that  there  was  error  in  the  decision  of 
the  trial  court  upon  the  appellant's  motion  for  a  new  trial. 
The  presumption  is  in  favor  of  the  judgment  of  the  loWer 
court,  and  the  party  who  alleges  error  must  present  such  a 
record  as  affirmatively  shows  that  its  rulings  were  wrong. 

The  only  error  properly  assigned  is  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial,  and  as  the  question 
whether  the  decision  of  the  court  was  right  or  wrong  de- 
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pends  upon  the  evidence,  we  can  not,  in  the  absence  of  the 
evidence,  review  the  ruling  denying  the  motion. 

The  cause  was  one  of  equitable  cognizance,  and  the  court 
was  not  bound  by  the  answers  of  the  jury  to  the  interroga- 
tories submitted  to  them.  In  such  cases  the  court  has  a  right 
to  disregard  the  finding  of  the  jury  and  determine  for  itself 
the  case  upon  the  evidence.  Israel  v.  Jackson,  93  Ind.  543; 
Fence  v.  Garrison,  93  Ind.  345 ;  Lake  Erie,  etc.,  R.  W.  Co, 
V.  Griffin,  92  Ind.  487. 

Parties  can  not  make  questions  in  this  court  respecting 
the  procedure  on  the  trial  not  made  in  the  court  below.  A^ 
no  question  was  there  made  upon  the  action  of  the  court  dis- 
regarding the  finding  of  the  jury,  none  can  be  made  here. 

Judgment  affirmed. 
Filed  April  4, 1886. 


No.  10,247. 

The  Phenix  Insurance  Company  of  Brooklyn,  New 
York,  v.  The  Union  Mutual  Life  Insurance  Com- 
pany OF  Maine. 

Instjbance. — Mortgage  Clause. — Oumge  of  Chonernhip. — InereoBe  of  Hagard.^ 
Commencement  of  Proceeding  to  Foreclose, —Notice.— The  mere  coinnienoe- 
ment  of  a  proceeding  to  foreclose  a  mortgage,  without  notice  to  the 
insurer,  is  not  of  itself  such  a  "  change  of  ownership  or  increase  of 
hazard"  as  will  avoid  a  contract  of  insurance  made  for  the  benefit  of 
the  mortgagee,  within  the  meaning  of  a  stipulation  in  the  roorteage 
clause  of  the  policy  for  notice  from  such  mortgagee  of  a  change  of 
ownership  or  increase  of  hazard. 

From  the  Marion  Superior  Court. 

B.  Harrison,  C.  C.  Hines  and  W,  H.  H.  Miller,  for  appellant. 

8.  Claypool  and  W.  A,  Ketcham,  for  appellee. 

HowK,  J. — In  this  case  the  appellee,  the  Union  Mutual 
Life  Insurance  Company,  alleged  in  its  complaint  that  the 
appellant,  the   Phenix  Insurance  Company,  of  Brooklyn, 
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New  York,  on  the  20th  day  of  March,  1878,  executed  and 
issued  its  certain  policy  of  insurance  in  the  name  of  Priscilla 
J.  Death,  insuring  her,  Priscilla  J.  Death,  against  loss  or 
damage  by  fire  to  the  amount  of  $1,500,  on  her  one  and  a 
half  story  frame  and  shingle-roof  dwelling-house,  situated 
on  her  lot  on  the  southwest  corner  of  Washington  and  Corey 
streets,  in  Knightstown,  Indiana ;  that  such  policy  was  issued 
in  consideration  of  a  premium  of  $30  paid  to  the  appellant 
by  the  appellee,  who  was  mortgagee  of  such  property,  and 
by  the  terms  of  such  policy,  it  was  made  payable  to  the  ap- 
pellee in  case  of  loss;  that  the  appellee  was  then  the  holder 
of  such  policy,  it  having  been  issued  by  the  appellant  to  the 
appellee  who  had,  as  above  stated,  a  mortgage  on  such  proj)- 
erty  to  secure  the  payment  of  $1,500,  then  and  since  unpaid ; 
that  such  property  was  destroyed  by  fire,  on  the  21st  day  of 
March,  1878,  and  the  property  so  destroyed  was  of  the  value 
of  $1,500,  and  was  a  total  loss,  which  loss  the  appellant  un- 
dertook and  promised  to  pay  to  the  appellee  sixty  days  after 
the  proof  of  loss,  and  notice  thereof  to  the  appellant ;  that 
forthwith,  after  such  loss,  the  appellant  was  notified  of  the 
loss,  and  the  terms  and  conditions  of  the  policy  were,  in  all 
things,  kept  and  performed  by  the  appellee  and  by  Priscilla 
J.  Death,  except  as  to  this,  Priscilla  J.  Death  having  failed 
and  refused  to  make  the  proof  of  loss  in  her  name,  the  proof 
of  loss  was  therefore  made  by  the  appellee,  but  such  proof  was, 
in  all  things,  in  substance  as  required ;  that  after  the  loss  and 
proof  thereof,  the  appellee  enclosed  to  the  appellant  a  par- 
ticular statement  and  account  of  such  loss,  etc.  And  the 
appellee  further  alleged  that  the  appraiser  appointed  to  ap- 
praise the  damage  to  such  property,  under  the  terms  of  such 
policy,  appraised  such  damage  at  the  sum  of  $1,050,  and  that 
appellee  had  been  damaged  in  the  sum  of  $1,500,  which  sum 
remained  due  and  unpaid.  A  copy  of  such  policy  was  filed 
with  and  made  a  part  of  the  complaint.     Wherefore,  etc. 

Appellant  answered  specially  in  three  paragraphs,  num- 
bered respectively  the  third,  fouiih  and  fifth  jmragraphs,  to 
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each  of  which  the  appellee's  demurrer,  for  the  alleged  want 
of  facts,  was  sustained  by  the  court.  Appellant  refused  to 
amend  or  plead  further,  and  the  court  upon  the  evidence  as- 
sessed the  appellee's  damages  in  th^  sum  of  $1,218,  and  ren- 
dered judgment  accordingly.  On  appeal,  the  general  term 
affirmed  the  judgment  at  special  term,  and  from  the  judgment 
of  the  general  term  this  appeal  is  now  here  prosecuted. 

The  only  error  relied  upon,  in  argument,  by  the  appellant, 
is  the  sustaining  of  the  demurrer  to  the  third  paragraph  of 
its  answer.  Under  the  settled  practice  of  this  court,  the 
other  errors  assigned  in  general  term  are  regarded  here  as 
impliedly  waived. 

In  the  third  paragraph  of  its  answer,  the  appellant  alleged 
that  in  and  by  the  terms  of  the  policy  in  suit,  it  is  provided, 
among  other  things,  that  in  the  event  of  the  commencement 
of  foreclosure  proceedings  against  the  premises  insured,  or 
if  the  risk  be  increased  by  any  means  whatever  within  the 
control  of  the  insured,  without  the  appellant's  consent  en- 
dorsed on  such  policy,  then  and  in  every  such  case  the  policy 
should  become  void.  And  the  appellant  averred  that  after 
such  policy  was  so  issued,  and  after  the  mortgage  clause  was 
so  inserted  for  the  benefit  of  the  appellee,  the  appellee  caused, 
without  any  notice  whatever  to  the  appellant,  a  suit  for  the 
foreclosure  of  such  mortgage  to  be  commenced  in  the  circuit 
court  of  the  United  States,  for  the  District  of  Indiana,  a 
court  having  jurisdiction  to  hear  and  determine  such  matter, 
and  was  prosecuting  such  suit  at  the  time  such  loss  occurred, 
without  the  knowledge  or  consent  of  the  appellant;  whereby 
the  risk  of  loss  by  fire  to  such  property  was  greatly  increased, 
and  thereby,  by  the  terms  of  such  policy,  such  contract  of 
insurance  became  void. 

The  part  of  the  mortgage  clause,  inserted  in  the  policy  in 
suit  for  the  appellee's  benefit,  upon  which  the  third  paragraph 
of  answer  seems  to  have  been  founded,  reads  as  follows: 

"  It  is  hereby  agreed  that  this  insurance,  as  to  the  interest 
of  the  mortgagees  only  therein,  shall  not  be  invalidated  by 
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any  act  or  neglect  of  the  mortgagor  or  owner  of  the  property 
insured,  or  by  the  occupation  of  the  premises  for  purposes 
more  hazardous  than  are  permitted  by  this  policy.  It  is 
further  agreed  that  the  mortgageesv  shall  notify  said  company 
of  any  change  of  ownership  or  increase  of  hazard  which  shall 
come  to  his  knowledge,  and  that  every  increase  of  hazard  not 
permitted  by  the  policy  to  the  mortgagor  or  owner,  shall  be 
paid  by  the  mortgagees  on  reasonable  demand,  according  to 
the  established  scale  of  rates  for  the  use  of  such  increased 
hazard,  during  the  then  current  year." 

The  third  paragraph  of  answer  proceeds  upon  the  theory 
that  the  commencement  of  the  suit  by  the  appellee  and  mort- 
gagee to  foreclose  its  mortgage,  of  itself,  so  greatly  increased 
the  risk  of  loss  by  fire  to  the  property  insured,  as  necessarily 
to  avoid  the  contract  of  insurance.  No  authority  is  cited  in 
support  of  this  theory,  and  we  know  of  none,  and  we  are 
certain,  that  under  the  agreements  in  the  mortgage  clause,  such 
a  theory  can  have  no  application  to  the  case  in  hand.  Here 
the  appellant  stipulated  in  the  mortgage  clause  that  it  should 
be  notified  by  the  appellee  "  of  any  change  of  ownership  or 
increase  of  hazard  "  which  should  come  to  the  latter's  knowl- 
edge. The  appellant  was  bound  to  know  that,  under  the  laws 
of  this  State,  if  default  were  made  by  the  mortgagor  in  the 
payment  of  the  mortgage  debt,  the  appellee  could  enforce  its 
mortgage  in  no  other  manner  than  by  "  foreclosure  proceed- 
ings against  the  premises."  While  it  is  true  that  such  fore- 
closure proceedings  might  ultimately,  after  a  litigation  more 
or  less  protracted,  lead  to  a  change  of  ownership  of  the  prem- 
ises insured,  yet  it  is  equally  true  that  the  mere  commence- 
ment of  such  proceedings  can  not  be  regarded,  in  any  sense, 
as  tantamount  to  or  the  equivalent  of  the  "  change  of  owner- 
ship "  mentioned  in  the  mortgage  clause.  Besides,  it  may 
well  be  supposed  that  if  the  appellant  had  desired  to  be  noti- 
fied of  the  commencement  of  foreclosure  proceedings,  or  had 
supposed  that  the  mere  commencement  of  such  proceedings 
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would  increase  the  hazard  of  the  risk,  it  would  have  stipu- 
lated for  such  notice  in  direct  terms  in  the  mortgage  clause. 

The  courts  can  not  assume  that  the  mere  commencement 
of  the  foreclosure  proceedings,  of  itself,  increased  the  hazard 
of  the  risk  in  the  case  before  us  to  such  an  extent  as  would, 
in  the  absence  of  notice  or  consent,  avoid  the  contract  of  in- 
surance. The  facts  must  be  averred,  from  which  the  inference 
inevitably  follows,  that  the  hazard  was  greatly  increased  by 
the  commencement  of  the  foreclosure  proceedings.  The  ap- 
pellant closed  the  third  paragraph  of  its  answer  as  follows: 
"Whereby  the  risk  of  loss  by  fire  to  the  property  was  greatly 
increased,  and  thereby,  by  the  terms  of  the  policy,  the  eon- 
tract  of  insurance  became  void.''  This  is  merely  the  pleader's 
conclusion,  and  the  paragraph  of  answer  was  bad  on  demur- 
rer, because  the  precedent  facts  averred  in  the  paragraph  were 
not  sufficient  to  authorize  any  such  conclusion,  either  of  law 
or  of  fact. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  8,  1885. 


No.  11,872. 

Walker  v.  Boyd. 


Slander. — Evidenee. —  FanaTicc.— Where  slanderous  words  are  laid  in  a 
complaint  as  having  been  spoken  aflarraatively,  proof  that  the  substance 
of  the  same  words  was  spoken  interrogatively  is  a  variance,  and  not  ad- 
missible. 

From  the  Knox  Circuit  Court. 

/.  C.  Denny  and  /.  S.  Pritchett,  for  appellant. 

Mitchell,  J. — Mary  Walker  complained  of  Boyd  in  the 
court  below,  charging  that  he  maliciously  spoke  of  and  con- 
cerning her  the  following  false  and  slanderous  words,  omit- 
ting the  innuendoes  and  some  immaterial  statements:    "She 
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has  been  in  bed  with  Joe  Walker;  she  has  been  sleeping  with 
Joe  Walker ;  she  is  in  the  family  way  with  Joe  Walker ;  she  is 
with  child  by  Joe  Walker ;  she  has  been  trying  to  get  rid  of 
her  bastard  child ;  Joe  Walker  has  left  the  county  because  he 
has  been  sleeping  with  Mary  Walker;  she  is  coming  up; 
she  has  been  doctoring  and  trying  to  get  rid  of  her  bastard 
child ;  she  is  in  the  family  way  by  Joe  Walker,  and  he  has 
left  the  State  on  account  of  it ;  she  has  been  sleeping  with 
him,  and  is  now  in  the  family  way  ;  she  has  been  trying  to 
^vi  the  doctor  to  got  her  rid  of  her  bastard  child/' 

Upon  a  trial  by  a  jury  there  was  a  verdict  for  the  defendant. 

During  the  ^)rogress  of  the  cause  one  Commodore  Phillipi 
was  called  as  a  witness,  and  testified  as  follow^s  :  "  I  am  ac- 
quainted with  the  parties  to  this  suit.  Shortly  before  this  suit 
was  brought  I  was  at  work  for  the  defendant  John  G.  Boyd. 
He  asked  me  when  I  saw  Mary  Walker  last.  .  I  said  I  did 
not  know.  Boyd  then  asked  me  if  the  story  was  true  that 
she  was  in  the  family  way.  I  said  I  did  not  know,  and  I  also 
said  I  do  not  pity  her  if  she  is.  He  then  said  he  heard  she 
had  been  compelled  to  we^n  her  child,  and  was  doctoring." 

On  motion  of  the  defendant  this  testimony  was  stricken  out 
and  withdrawn  from  the  jury  by  the  court. 

Whether  this  ruling  of  the  court  was  correct  is  the  only 
question  presented. 

The  words  spoken  to  the  witness  by  the  defendant  Boyd, 
and  testified  to  by  him  as  above  set  out,  do  not  tend  to  prove 
even  the  substance  of  any  of  the  words  laid  in  the  complaint. 

Where  slanderous  words  are  laid  in  a  complaint  as  having 
been  spoken  affirmatively,  proof  that  the  substance  of  the 
same  words  were  spoken  interrogatively  is  a  variance,  and 
consequently  not  admissible.  Yeaies  v.  Reedy  4  Blackf  463 ; 
Folkard's  Starkie  on  Slander  and  Libel,  section  426;  Odgers 
Libel  and  Slander,  471. 

The  difference  between  the  sense  and  meaning  of  the  same 
words,  spoken  affirmatively,  and  where  they  are  uttered  to 
another  by  way  of  inquiry,  may  be  radical,  and  while  they 
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may  be  slanderous  in  either  case,  they  must  be  stated  in  the 
complaint  in  the  form  in  which  they  were  uttered. 

All  that  was  said  by  the  defendant  to  the  witness  Phillipi, 
except  the  last  sentence,  was  by  way  of  inquiry,  and  this  last 
sentence  contained  nothing  slanderous. 

The  ruling  of  the  court  was  correct.     Judgment  affirmed^ 
with  costs. 
FUed  April  10, 1885. 


No.  11,946. 

The  State,  ex  rel.  Watson,  v.  The  Board  op  Commis- 
sioners OF  Knox  County. 

Mandamus. — County  0)mmiMion«r«.— Mandamus  will  lie  against  the  board 
of  commissioners  to  compel  the  performance  of  a  duty  specifically  im- 
posed by  law. 

Same. — Bailr(xi(L--Tax  in  Aid  of. —It  is  not  the  duty  of  the  board  of 
county  commissioners  to  cause  a  tax  levied  in  aid  of  a  railroad  com- 
pany to  be  placed  upon  the  tax  duplicate,  and  mandamus  will  not  lie. 

From  the  Knox  Circuit  Court. 

F.  W.  Viehe,  M.  /.  Niblach,   G.  O.  Reily,   W.  C.  MUack, 
W.  H.  DeWolf  and  8.  N.  Chambers,  for  appellant. 
W,  A.  Oullopj  G.  W.  Shaw  and  C.  B,  KessingeVy  for  appellee. 

Elliott,  J. — The  complaint  of  the  relator  alleges  that  he 
is  a  freeholder  of  Vincennes  township,  Knox  county,  and 
that  he  united  with  twenty-five  other  freeholders  named,  in 
a  petition  to  the  board  of  commissioners,  praying  that  an 
election  be  ordered  in  that  township  to  take  the  sense  of  the 
voters  on  the  question  of  subscribing  for  the  township  the 
sum  of  $90,000  to  the  capital  stock  of  the  Vincennes  and 
Ohio  River  Railroad  Company,  a  corporation  duly  organized 
under  the  laws  of  Indiana,  for  the  purpose  of  aiding  it  in 
constructing  its  railroad  through  the  township;  that  the 
board  of  commissioners  took  the  petition  under  advisement, 
and  afterwards,  on  the  8th  day  of  March,  1883,  ordered  that 
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an  election  should  be  held  on  the  26th  day  of  April,  1883; 
that  the  commissioners  also  ordered  that  notice  of  the  elec- 
tion should  be  published  for  four  successive  weeks  in  a  news- 
paper of  general  circulation,  and  by  posting  printed  hand- 
bills. It  is  further  alleged  that  notices  were  given  as  ordered ; 
that  the  election  was  held  at  the  time  designated;  that  a 
majority  of  the  votes  were  cast  in  fiivor  of  making  the  ap- 
propriation ;  that  due  returns  were  made  and  the  necessary 
certificates  properly  filed,  and  that  the  board  of  commission- 
ers examined  the  returns  and  certificates  at  the  June  session, 

1883,  and  decided  that  the  majority  of  the  voters  had  cast 
their  votes  in  favor  of  the  appropriation,  but  ordered  that 
the  matter  be  continued  for  the  reason  that  the  railroad  had 
not  been  permanently  located  through  Vincennes  township* 
It  is  still  further  alleged  that  the  company  did  file  a  map  and 
profile  of  its  road  as  permanently  located  in  the  township, 
on  the  1st  day  of  June,  1884,  and  that  George  F.  Mont- 
gomery petitioned  the  board  at  its  regular  session  in  June, 

1884,  to  place  one-half  of  the  amount  of  the  tax  authorized 
by  the  voters  upon  the  tax  duplicate,  and  that  the  board  re- 
jected the  petition.  The  prayer  of  the  complaint  is  as  fol- 
lows: "Wherefore  plaintiff  prays  that  an  alternative  writ 
Issue  from  this  court  against  said  board  of  commissioners  re- 
quiring said  board  to  show  cause  why  said  tax  should  not  be 
placed  upon  the  tax  duplicate ;  and,  upon  the  final  hearing,  that 
said  board  of  commissioners  be  required  and  ordered  by  the 
proper  mandate  of  this  court  to  place  said  tax  upon  the  tax 
duplicate,  and  for  all  other  proper  and  necessary  relief  in 
the  premises." 

The  theory  of  the  complaint,  evidenced  by  its  frame  and 
tenor  as  well  as  by  its  prayer,  is  that  the  board  is  charged 
with  the  duty  of  causing  the  tax  to  be  placed  upon  the  dupli- 
cate, and  that  it  has  refiised  to  perform  this  duty.  The  peti- 
tion filed  by  Montgomery  asked  the  board  to  cause  the  tax 
to  be  entered  on  the  duplicate,  and  asked  nothing  more,  and 
this  was  the  act  which  the  board  refused  to  perform.     The 
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complaint,  therefore,  proceeds  on  a  definite  theory,  and  the 
question  for  our  decision  is,  whether  it  is  sufficient  on  the 
theory  upon  which  it  is  constructed.  Johnston  v.  Giiest,  85 
Ind.  503;  Gty  of  Logansport  v.  Uhl,  99  Ind.  531;  (Mrdl 
V.  jEtna  L.  Ins.  Co.y  97  Ind.  311,  vide  p.  313 ;  Western  Union 
Tel.  Co.  V.  Reed,  96  Ind.  195. 

A  mandate  will  lie  against  an  inferior  tribunal  to  enforce 
performance  of  a  specific  duty,  but  it  will  not  lie  where  there 
is  no  specific  duty  enjoined  upon  the  tribunal  by  law.  If, 
therefore,  the  law  enjoins  upon  the  board  of  commissioners  the 
duty  of  causing  the  tax  to  be  placed  upon  the  duplicate,  then 
this  suit  is  well  brought ;  if  not,  then  it  can  not  be  maintained. 

We  have  carefully  searched  the  statutes  respecting  the  as- 
sessment of  taxes  to  aid  railroads,  but  have  been  unable  to 
find  any  provision  making  it  the  duty  of  the  board  of  com- 
missioners to  cause  the  tax  to  be  placed  upon  the  duplicate. 
It  is  evident  that  counsel  for  the  relator  have  also  made  a 
thorough  search,  and  have  discovered  no  provision  upon  the 
subject.  They  call  our  attention  to  special  statutory  provi- 
sions directed  to  particular  subjects,  and  ask  us  to  extend  them 
to  cases  like  this,  but  this  we  can  not  do  without  a  plain  vio- 
lation of  settled  rules. 

We  think  it  is  the  auditor  of  the  county,  and  not  the  board 
of  commissioners,  who  is  charged  with  the  duty  of  placing 
the  tax  upon  the  duplicate.  It  is  the  duty  of  the  board  to 
make  levies  and  assessments,  and  when  this  duty  is  performed 
it  is  the  duty  of  the  auditor  to  place  the  tax  upon  the  dupli- 
cate of  the  county  according  to  law.  It  is  not  averred  that 
the  board  did  not  do  its  duty  in  levying  or  assessing  the  tai, 
and,  as  is  the  case  with  all  public  officers,  the  presumption  is 
that  the  commissioners  did  their  duty.  The  only  failure  shown 
by  the  complaint  is  that  of  the  auditor,  not  that  of  the  com- 
missioners, and  against  the  latter  this  action  can  not  be  main- 
tained.    Judgment  affirmed. 

NiBLACK,  J.,  did  not  take  part  in  the  decision  of  this  cause. 

Filed  April  8, 1885. 
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Brownlee  v.  The  Board  of  Commissioners  op  Grant 

County. 

Judgment. — Amendment  of. — Mistake. — In  a  proceeding  to  amend  a  judg- 
ment rendered  nearly  two  jears  previously,  in  favor  of  various  persons, 
from  which,  it  is  alleged,  the  plaintiff's  name  was  omitted  by  mistake, 
such  mistake  must  be  clearly  shown. 

Same. — Evidence. — Supreme  Court. —  Practice, —  Presumption. — In  such  case 
evidence  other  than  the  record  is  admissible  to  show  the  alleged  mistake : 
but  where  the  trial  court  refuses  to  hear  such  evidence,  the  Supreme 
Court  will,  in  its  absence  from  the  record,  presume  that  the  ruling  was 
right 

From  the  Grant  Circuit  Court. 

/.  Broumlee,  for  appellant. 

A.  Steele  and  R.  T.  St.  Johuy  for  appellee. 

Best,  C. — The  appellant,  on  behalf  of  himself  and  more 
than  one  hundred  other  persons,  all  taxpayers  of  Grant 
county,  brought  an  action  against  the  commissioners  of  the 
county  to  recover  certain  taxes  alleged  to  have  been  illegally 
collected  from  them  by  the  treasurer  of  said  county,  under 
an  assessment  made  by  him  in  1878,  for  previous  years.  Such 
proceedings  were  had  as  resulted  in  a  judgment  awarding 
one  hundred  of  such  persons  the  various  sums  paid  by  them 
.respectively  under  such  assessment.  The  judgment,  as  en- 
tered, did  not  embrace  the  appellant  and  about  a  dozen  other 
persons  named  in  the  complaint,  and  nearly  two  years  there- 
after the  appellant,  on  behalf  of  himself  and  such  other  per- 
sons, moved  the  court  to  amend  the  judgment  so  as  to  em- 
brace himself  and  such  other  persons,  and  to  specify  the 
amounts  awarded  to  each  of  them.  This  motion  was  over- 
ruled, and  from  such  ruling  this  appeal  has  been  taken. 

The  ground  of  the  motion  was  that  the  clerk  in  entering 
the  judgment,  by  mistake,  omitted  the  names  of  these  per- 
sons and  the  respective  amounts  awarded  them  from  the 
judgment. 

Vol.  101.— 26 
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The  evidence  is  in  the  record.  It  consists  of  the  com- 
plaint, answer  and  the  various  entries  made  by  the  clerk 
during  the  progress  of  the  cause.  These  utterly  fail  to  show 
the  alleged  mistake.  It  appears  that  afiter  the  issue  was 
formed  the  court  appointed  John  P.  Campbell  a  sj>ecial  mas- 
ter commissioner  to  report  the  amount  of  taxes  paid  by  each 
of  the  persons  named  in  the  complaint,  and  that  such  report 
was  afterwards  made  and  filed.  Thereuix)n  the  action  was 
dismissed  as  to  all  persons  not  named  in  the  report.  This 
report,  though  a  paper  in  the  cause,  was  not  read  in  evidence, 
and  in  its  absence  we  can  not  say  that  the  action  was  not  dis- 
missed as  to  all  who  now  seek  an  amendment  of  the  judg- 
ment. If  their  names  were  not  in  the  report,  the  action  was 
dismissed  as  to  them,  and  of  course  no  judgment  was  recovered 
by  them  or  either  of  them.  In  this  condition  of  the  record, 
it  was  necessary  for  these  persons  to  show  that  their  names 
were  included  in  such  report,  and  in  the  absence  of  such 
showing  the  evidence  did  not  authorize  an  amendment  of 
the  judgment. 

The  appellan^  also  insists  that  the  court  erred  in  refusing 
to  receive  any  extrinsic  testimony  of  such  alleged  mistake. 
If  the  action  was  dismissed,  no  available  error  could  thus 
have  been  committed.  Aside  from  this,  no  such  evidence 
was  offered.  The  record  recites  that  the  court  "  refuses  to 
hear  any  evidence  "  except  the  complaint,  entries,  etc.,  but  it 
nowhere  appears  that  any  was  offered.  If  the  appellant  had 
no  other  legitimate  evidence,  the  ruling  was  right,  though 
evidence  other  than  the  record  is  admissible  to  show  such 
alleged  mistake.  In  the  absence  of  the  evidence  refused,  if 
any,  we  can  not  say  that  the  ruling  was  wrong,  but  on  the 
contrary  must  presume  that  it  was  right.  Myers  v.  Murphxjy 
60  Ind.  282;  Rucker  v.  Steelman,  97  Ind.  222. 

For  these  reasons,  we  think  the  court  did  not  err  in  over- 
ruling the  motion,  and  that  its  order  should  be  affirmed.  This 
conclusion  renders  it  unnecessary  for  us  to  express  an  opin- 
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ion  upon  the  right  of  appellant  to  maintain  this  proceeding 
on  behalf  of  the  other  persons  named. 

Per  Curiam. — The  order  of  the  court  in  overruling  the 
motion  is,  therefore,  affirmed,  at  appellant's  costs. 

Filed  April  10, 1885 ;  petition  for  a  rehearing  overruled  April  25, 1885. 


No.  11,922. 

Duncan  v.  The  Board  of  Commissioners  of  Lawrence 

County. 

County  Commi3SIONERS. — Qaim  Against  OomUy. — Fteading, — A  statement 
of  a  claim  which  is  sufficient  to  inform  the  hoard  of  commissioners  of 
what  is  demanded,  and  to  har  another  claim  for  the  same  thing,  with- 
out averring  all  the  facts  necessary  to  be  proved  in  order  to  establish 
the  claim,  is  sufficient  on  motion  to  dismiss,  both  before  such  board  and 
in  the  circuit  court  on  appeal. 

Same. — Contract  to  Examine  Treasurer's  Accounts, — The  board  of  county 
commissioners  have  power  to  contract  for  an  examination  and  adjust- 
ment of  the  accounts  of  the  county  treasurer,  and  an  action  may  be 
maintained  against  the  county  on  such  contract. 

From  the  Lawrence  Circuit  Court. 

G.  W.  Friedley,  E.  D.  Pearson,  J.  W.  Buskirk  and  H.  C. 
Duncany  for  appellant. 

W.  H.  Martin^  for  appellee. 

Franklin,  C. — Appellant  filed  a  claim  against  the  county 
for  services,  under  a  contract  with  the  board  of  commissioners^ 
in  examining  and  reporting  the  condition  of  the  accounts  of 
the  late  treasurer  of  said  county,  and  for  damages  for  a  breach 
of  the  contract  by  the  board  of  commissioners. 

On  motion  of  appellee^s  counsel  the  claim  was  dismissed 
by  the  board  of  commissioners.  Appellant  appealed  to  the 
circuit  court,  where,  upon  the  renewal  of  the  same  motion, 
the  claim  was  dismissed  in  the  circuit  court,  and  the  claimant 
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has  appealed  to  this  court.    The  error  assigned  is  the  sustain- 
ing of  the  motion  to  dismiss  the  action. 

The  reasons  stated  in  the  motion  to  dismiss  are  that  there 
is  no  sufficient  claim  or  cause  of  action  on  file^  and  that  the 
plaintiff  has  not  filed  a  succinct  statement  or  account  of  his. 
claim  against  the  defendant. 

The  claim  sets  forth  the  written  contract  executed  by  the 
parties,  the  order  of  the  board  of  commissioners  declaring 
that  there  was  an  indispensable  public  necessity  for  an  ex- 
amination and  adjustment  of  the  accounts  of  said  treasurer, 
and  appointing  appellant  to  make  such  examination  and  re- 
port the  result  thereof  to  the  board  of  commissioners,  all  of 
which  are  made  parts  of  the  claim  by  exhibit.  It  then  al- 
leges the  commencement  of  the  work,  the  violation  of  the 
terms  of  the  contract  by  the  board  of  commissioners,  and  states 
the  report  to  the  board  of  commissioners  of  the  progress  of 
the  work,  and  the  rescission  of  the  contract  and  order  approv- 
ing it  by  the  board  of  commissioners,  which  report  and  order 
of  rescission  are  made  parts  thereof  by  exhibit.  It  then  claims 
pay  for  the  services  rendered,  and  damages  for  the  breach  of 
the  contract,  all  of  which  was  verified. 

We  think  this  claim  contains  the  substance  of  a  good  com- 
plaint in  the  circuit  court,  and  while  it  might  be  subject  to  a 
demurrer,  it  certainly  would  not  justify  the  dismissal  of  the 
cause. 

Pleadings  before  the  county  board  of  commissioners  do  not 
require  that  technical  strictness  -  and  fulness  as  is  required  in 
the  circuit  court.  A  statement  of  the  claim  sufficient  to  in- 
form the  board  of  what  is  demanded,  and  that  will  bar  an- 
other claim  for  the  same  thing,  without  averring  all  the  facts 
necessary  to  be  proved  in  order  to  establish  the  claim,  is  suf- 
ficient. See  the  following  authorities :  Board,  etc,  v.  Woody 
35  Ind.  70;  Board,  etc.,  v.  Shrader,S6  Ind.  87  ;  Board,  etc., 
V.  Loeb,  68  Ind.  29 ;  Board,  etc.,  v.  Adams,  76  Ind.  504 ; 
Board,  etc.,  v.  Ritter,  90  Ind.  362 ;  Board,  etc.,  v.  Armstrong, 
91  Ind.  528;  Board,etc.,  v.  OiUum,  92  Ind.  511 ;  Board,  etc., 
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V.  Dombke,  94  Iiid.  72 ;  Board,  etc.,  v.  Emmerson,  96  Ind. 
579. 

It  is  further  insisted  that  the  board  of  commissioners  had 
no  power  to  make  such  contract,  that  its  action  therein  was 
ultra  vires,  and  that  there  was  no  error  in  dismissing  the  case. 

The  constitution  provides  thiat  county  commissioners  may- 
be invested  with  local  administrative  powers,  and  the  statute 
invests  them  with  authority  over  the  business  affairs  and  prop- 
erty of  the  county.     R.  S.  1881,  sections  160  and  5746. 

The  third  clause  of  the  second  named  section  expressly 
gives  said  board  the  power  "  To  audit  the  accounts  of  all  of- 
ficers having  the  care,  management,  collection,  or  disburse- 
ment of  any  moneys  belonging  to  the  county  or  appropriated 
for  its  benefit." 

The  board  of  commissioners  have  very  full  powers  in  ref- 
erence to  the  management  of  the  affairs  of  their  respective 
counties.  It  is,  for  all  financial  purposes,  the  county,  and  its 
contract  in  relation  to  the  adjustment  of  the  finances  of  the 
county  is  the  contract  of  the  county,  and  valid  as  such.  See 
the  cases  of  Hoffman  v.  Board,  etc.,  96  Ind.  84,  and  Moon  v. 
Board,  etc.,  97  Ind.  176.  Also  Nixon  v.  State,  ex  rel.,  96  Ind. 
111. 

The  complaint  herein  shows  that  appellant  commenced  the 
work  under  the  contract,  and  worked  thereunder  two  days ; 
that  by  the  terms  of  the  contract  he  was  to  receive  $6  per 
day ;  that  the  board  then  failed  and  neglected,  as  stipulated 
by  the  contract,  to  furnish  him  with  the  necessary  books  and 
papers  to  be  examined ;  that  the  treasurer  locked  them  up  in 
his  safe  and  refused  to  allow  them  to  be  examined;  that  it 
would  have  taken  seven  months  to  have  completed  the  work 
as  contracted  for,  and  that  any  other  work  that  he  could  have 
obtained  during  said  time  would  not  have  yielded  more  than 
%\  per  day ;  that  he  was  at  all  times  ready  and  willing  to  do 
the  work  in  accordance  with  the  terms  of  the  contract ;  and 
that  without  his  consent  the  board  rescinded  the  contract,  and 
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refused  to  let  any  further  work  be  done  under  it ;  that  he  was 
damaged  by  the  said  breach  of  the  contract. 

If  the  complaint  could  be  held  subject  to  a  demurrer  or  a 
motion  to  make  it  more  specific,  that  would  not  be  a  suffi- 
cient reason  for  dismissing  the  case.  The  complaint  stated  a 
sufficient  cause  of  action  for  some  amount,  and  how  much 
was  to  be  determined  by  the  evidence  at  the  trial.  He  was 
entitled  to  a  hearing  on  his  complaint,  and  the  court  erred  in 
dismissing  the  case. 

The  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  appellee^s  costs,  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  below  to  reinstate 
the  case,  and  for  further  proceedings. 

Filed  April  23, 1885. 


•       *  No.  12,243. 

Hunter  v.  The  State. 

Criminal  Law. — PrcuUiee. — Bill  of  Exceplwn8,^ln  criminal  cases,  leave  to 
101   40fi  file  a  bill  of  exceptions  must  be  asked  and  obtained  during  the  trial, 

^"^.        I  and  leave  asked  and  obtained  ten  days  after  final  judgment  is  too  late, 

157   iu\  as  the  judgment  terminates  the  trial. 

flOi    4d0| 

li5U77l  From  the  Warren  Circuit  Court. 

J.  McCabe  and  E.  F.  McOabe,  for  appellant. 
F.  T.  Hord,  Attorney  General,  W.  B.  Hord  and  /.  G. 
FearsoUf  for  the  State. 

Elliott,  J. — The  only  question  argued  by  appellant's 
counsel  arises  upon  the  instructions  of  the  court  which  are 
embodied  in  a  paper  purporting  to  be  a  bill  of  exceptions. 
The  State  contends  that  there  is  no  valid  bill  of  exceptions 
in  the  record,  and  that,  consequently,  no  question  is  properly 
presented. 
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On  the  13th  day  of  January,  1885,  a  verdict  was  returned 
against  the  appellant,  and  on  that  day  a  motion  for  a  new 
trial  was  overruled  and  judgment  pronounced  on  the  verdict. 
On  the  22d  day  of  that  month  the  appellant  replevied  the 
judgment  rendered  against  him,  and  on  the  23d  he  asked 
and  obtained  leave  to  file  a  bill  of  exceptions.  The  conten- 
tion of  the  State  is  that  the  court  had  no  authority  to  grant 
leave  to  file  a  bill  of  exceptions  after  final  judgment  was 
pronounced  and  entered,  and  counsel  refer  to  the  provision 
of  the  statute  which  reads  as  follows :  "All  bills  of  excep- 
tions, in  a  criminal  prosecution,  must  be  made  out  and  pre- 
sented to  the  judge  at  the  time  of  the  trial,  or  within  such 
time  thereafter  as  the  judge  may  allow,  not  exceeding  sixty 
days  from  the  time  judgment  is  rendered.^^  R.  S.  1881, 
section  1847.  In  the  case  of  Jenka  v.  StatCy  39  Ind.  1,  the 
question  was  thoroughly  examined,  and  it  was  said :  "  We  are 
of  the  opinion  that  the  word  trial,  as  used  in  the  above  section, 
was  not  used  in  its  limited  and  restricted  sense,  but  in  a  gen- 
eral sense,  and  includes  all  the  steps  taken  in  the  cause  fi'om 
the  submission  of  the  cause  to  the  jury  to  \he  rendition  of 
judgment."  This  was  the  broadest  meaning,  as  is  evident 
from  the  reasoning  of  the  court  and  from  the  authorities 
cited,  that  could  be  given  the  word,  and,  giving  it  even  this 
broad  meaning,  the  request  of  the  appellant  for  leave  to  file 
a  bill  of  exceptions  came  too  late,  for  it  was  not  made  until 
ten  days  after  the  case  had  been  disposed  of  by  a  final 
judgment.  In  Bruce  v.  State^  87  Ind.  450,  the  provision  of 
the  statute  referred  to  came  under  review,  and  the  decision  in 
Jenka  v.  StaiCj  supra^  was  approved,  and  it  was  held  that  if 
leave  was  obtained  before  the  judgment  was  rendered,  it 
would  be  effective ;  but  the  reasoning  clearly  leads  to  the  con- 
clusion that  the  leave  must  be  obtained  before  the  termina- 
tion of  the  cause  by  a  final  judgment.  In  defining  the 
meaning  of  the  word  "  trial,"  it  was  said  in  Sturgeon  v.  Gray, 
'96  Ind.  1 66,  that  "  The  word  ^  trial,'  as  used  in  the  above  sec- 
tion, must  be  held  to  include  all  the  steps  taken  in  the  cause^ 
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irom  its  submission  to  the  jury  to  the  rendition  of  the  judg- 
ment.'^ These  authorities  lead  to  the  conclusion  that  the  trial 
is  terminated  by  the  final  judgment,  and  that  the  leave  to  file 
a  bill  must  be  obtained  before  the  judgment,  or  at  least  con- 
currently with  its  entry. 

The  statute  provides  that  "  The  exceptions  must  be  taken 
at  the  time  of  the  trial,"  and  the  general  policy  of  the  law  is 
to  secure  the  prompt  statement  of  exceptions  and  their  in- 
corporation in  a\)ill  of  exceptions.  It  is  only  by  force  of 
the  statute  authorizing  the  court  to  grant  time  to  file  bills  of 
exceptions  that  courts  have  a  right  to  grant  it;  but  for  this 
statutory  authority  it  would  be  necessary  to  take  the  bill  at 
the  time  of  making  the  exceptions.  The  authority  to  grant 
time  must  be  exercised  in  the  manner  prescribed  by  the  stat- 
ute, and  the  statute  requires  that  the  bill  shall  be  filed  or 
leave  obtained  before  the  final  conclusion  of  the  trial.  T\'e 
do  not  think  the  court  has  authority,  as  a  matter  of  coui-i^e 
and  without  good  cause  shown,  to  grant  leave  to  file  a  bill  of 
exceptions  ten  days  after  the  final  judgment  has  ended  the 
trial  and  disposed  of  the  cause.  The  most  liberal  construc- 
tion that  can  justly  be  given  this  statute  is  that  the  defendant, 
during  the  trial,  may  either  present  a  bill  of  exceptions  to 
the  judge,  or,  during  the  trial,  may  obtain  leave  to  file  it 
within  such  time  as  th^  court  may  grant,  and  that  the  trial  is 
only  terminated  by  the  final  judgment  entered  in  the  cause. 

Judgment  affirmed. 

Filed  April  11, 1S85. 


No.  12,260. 

Roberts  et  al.  v,  Gierss. 

Drainage. — Report  of  CommMoners.— Expense  and  BenefiU. — Under  section 
2  of  the  act  of  March  8th,  1883  (Acts  1883,  p.  173),  the  commissioners 
of  drainage  are  only  required  to  report  that  the  estimated  expense  of 
the  proposed  drain  will  he  less  than  the  supposed  benefits,  and  the  dif- 
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ference  between  a  total  expense  of  $2,855  and  aggregate  benefits  of  $2,- 
912  is  sufficient. 
Same. — Prddioe, — Supreme  Court — An  objection  to  the  confirmation  of  the 
report  of  commissioners  of  drainage  can  not  be  raised  for  the  first  time 
in  the  Supreme  Court. 

From  the  Tippecanoe  Circuit  Court. 

W.  C  Wilson  and  J.  H.  Adams,  for  appellants. 

-B.  F.  HeglcTy  W,  8.  Potter  and  A.  A.  Rice,  for  appellee. 

NiBLACK,  J. — In  December,  1883,  George  Gierss,  the  ap- 
pellee, filed  his  petition  in  the  Tippecanoe  Circuit  Court  under 
the  first  section  of  the  act  concerning  drainage,  approved 
March  8th,  1883  (Acts  1883,  p.  173),  for  the  construction 
and  establishment  of  a  ditch,  commencing  in  Tippecanoe  and 
extending  into  Fountain  county.  Frederick  M.  Roberts  and 
his  co-appellant,  with  many  others,  were  made  respondents  to 
the  petition.  Such  proceedings  were  thereupon  had  as  re- 
sulted in  the  reference  of  the  petition  to  the  commissioners 
of  drainage  of  Tippecanoe  county.  These  commissioners, 
after  making  an  examination  of  all  the  lands  which  would 
probably  be  affected  by  the  construction  of  the  proposed  ditch, 
reported,  amongst  other  things,  that  certain  highways,  de- 
scribing them,  would  be  benefited  by  the  contemplated  work^ 
and  that  the  work  could  be  accomplished  at  an  expense  less 
than  the  aggregate  benefits,  estimating  the  total  expense  at 
♦2,856,  and  the  aggregate  benefits  at  $2,912 ;  also  submitting 
a  list  of  the  lands  which  it  was  supposed  would  be  benefited 
by  the  ditch,  with  an  assessment  against  each  particular  tract. 
Some  of  the  lands  included  in  this  list,  and  against  which  as- 
sessments were  made,  were  not  embraced  within  the  petition, 
and  were  not  either  upon,  or  immediately  contiguous  to,  the 
line  of  the  contemplated  ditch. 

Roberts,  and  other  appellants,  remonstrated  against  the  re- 
port of  the  commissioners :  First.  Because  lands  were  assessed 
which  were  not  embraced  within  the  petition,  and  were  not 
within  the  jurisdiction  of  the  court.  Second.  Because  certain 
described  lands  belonging  to  the  remonstrants,  and  not  named 
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in  the  petition,  were  assessed  too  much  as  compared  with  as- 
sessments against  other  lands  included  in  the  report.  Third. 
Because  the  drainage  proposed  would  neither  improve  the 
public  health  nor  any  highway,  and  would  be  of  no  public 
utility.  Fourth.  Because  the  lands  of  the  remonstrants  were 
assessed  for  too  much  as  compared  with  the  assessment  made 
against  the  lands  of  the  petitioner.  Fifth.  Because  the  ex- 
pense of  constructing  the  ditch  as  proposed  would  be  largely 
in  excess  of  the  benefits  which  would  result  from  its  con- 
struction, thus  rendering  the  scheme  an  impracticable  under- 
taking. 

After  hearing  evidence  in  support  of  the  remonstrance,  the 
circuit  court  overruled  the  objections  interposed  by  it,  con- 
firmed the  report  made  by  the  commissioners,  and  ordered 
the  construction  of -the  ditch  as  recommended  by  the  report. 

It  is  claimed  in  argument  that  the  circuit  court  ought  to 
have  set  aside  the  report  of  the  commissioners  of  drainage, 
for  two  reasons :  First.  Because  the  difference  between  the 
estimated  expense  of  constructing  the  ditch  and  the  supposed 
benefits  to  result  from  its  construction  was  too  trivial  to  jus- 
tify the  conclusion  that  such  expense  would  in  the  end  be 
really  and  substantially  less  than  the  benefits  in  question. 
Secondly.  Because  it  was  affirmatively  shown  by  the  evidence 
that  some  of  the  lands,  against  which  the  commissioners  made 
assessments,  would  not  be  directly  benefited  by  the  ditch,  and 
could  only  be  so  benefited  by  the  digging  of  lateral  ditches. 

It  is  only  required  that  the  commissioners  shall  report  that 
the  estimated  expense  shall  be  less  than  the  supposed  benefits. 
Acts  1883,  p.  174,  section  2.  That  the  commissioners  did  in 
this  case  both  generally  and  specially.  There  was  a  substan- 
tial difference,  we  think  between  the  two  amounts  respec- 
tively named.  The  first  objection  urged  here  to  the  report 
<i&n  not,  therefore,  ho  sustained. 

As  to  the  second  objection,  it  will  be  seen  by  a  recurrence 
to  the  specifications  contained  in  the  remonstrance,  that  no 
such  question  as  that  now  presented  in  this  court  was  raised 
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in  the  circuit  court ;  hence  we  need  not  inquire  what  the  ev- 
idence either  established,  or  tended  to  establish,  on  the  sub- 
ject of  supposed  direct  benefits  to  particular  tracts  of  land. 
See  section  3  of  the  act  of  1883,  as  to  objections  which  may 
be  made  to  a  report  by  remonstrance. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  2, 1886. 
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■CRniiSAL  Law. — Practice. — Indictment.— Motion  to  Strike  Out. — A  motion  149   406 

to  strike  out  part  of  an  indictment  is  not  recognized  by  the  niles  of  151   &00 

practice  in  criminal  cases. 

Same^ — Instructions. —  What  Record  Must  (hnlain. — Instructions  are  regarded 
as  an  entirety,  and  where  error  is  alleged  in  the  giving  of  instructions 
the  record  must  show  that  there  was  error  in  the  instructions  taken  as 
a  whole.  It  is,  therefore,  necessary  for  the  record  to  contain  so  much 
of  the  instructions  at  least  as  affirmatively  shows  error,  and  the  better 
practice  is  to  embody  all  the  instructions  in  the  record. 

■Same. — Evidence.-^ Riot. — Res  Gestcc — The  acts  and  declarations  of  per- 
sons engaged  in  the  commission  of  a  riot  are  admissible  against  them 
as  part  of  the  res  ffestce,  although  such  evidence  may  also  show  the  ma- 
licious destruction  of  property. 

From  the  Clinton  Circuit  Court. 

J.  V.  Kent,  J,  Bradley  and  W.  JB.  Moore,  for  appellants. 

F.  T.  HordyAttoTney  General,  and  W.B.  Hord,  for  the  State. 

Elliott,  J. — The  appellants  were  tried  and  convicted 
upon  an  indictment  charging  them  with  having  engaged  in 
a  riot. 

The  rules  of  criminal  procedure  do  not  recognize  the  right 
of  an  accused  to  move  to  strike  out  part  of  an  indictment. 
There  is  no  necessity  for  such  a  motion.  If  the  matter  ob- 
jected to  is  mere  surplusage  it  does  no  harm ;  if  it  is  mate- 
rial it  makes  the  indictment  double,  and  for  that  vice  the 
remedy  is  a  motion  to  quash. 


412  SUPREME  COURT  OF  INDIANA, 

Gallaher  ei  a/,  v.  Tlie  State. 

What  is  said  and  done  by  persons  during  the  time  they  are 
engaged  in  a  riot  constitutes  the  res  (/estce,  and  it  is,  of  course^ 
comjx^tent  to  prove  all  that  is  said  and  done.  If  the  violent 
or  disorderly  conduct  of  the  rioters  results  in  injury  to  prop- 
erty, and  the  act  causing  the  injury  is  committed  during  the 
riot,  the  State  may  prove  the  act  which  caused  the  injury. 
This  evidence  is  not  admitted  for  the  purpose  of  establishing 
another  offence,  but  because  it  is  part  of  the  occurrence 
which  constitutes  the  riot  and  tends  to  show  that  the  conduct 
of  the  defendant  was  riotous  and  violent. 

Only  two  of  the  instructions  given  by  the  court  are  brought 
into  the  record,  the  ninth  and  the  eleventh,  and  we  are  not 
able  to  say  that  any  error  was  committed  in  giving  them,  for, 
if  they  had  been  accompanied  by  other  instructions  correctly 
expressing  the  law,  there  would  have  been  no  error,  as  the 
utmost  that  can  be  urged  against  theste  two  instructions  is  that 
they  are  somewhat  obscure  and  incomplete,  and  these  are 
defects  which  the  other  instructions  might  have  fully  reme- 
died. It  is  well  settled  that  instructions  are  to  be  regarded 
as  an  entirety,  and  if,  when  so  regarded,  they  express  the 
law  correctly,  and  without  material  contradiction,  there  is  no 
error.  Goodwin  v.  State,  96  Ind.  550,  and  auth. ;  Kirlaml 
V.  State,  43  Ind.  146 ;  S.  C,  31  Am.  R.  386.  We  are  bound 
to  presume  that  the  other  instructions  given  by  the  trial  court 
did  express  the  law  correctly,  and  the  imperfections  and  oi)- 
scurities  in  those  brought  into  the  record  were  removed  by 
the  other  instructions  given  by  the  court.  It  would  be  illogi- 
cal to  judge  of  the  meaning  of  a  series  of  eleven  or  more 
instructions  by  making  an  inspection  of  two  only  of  the  series. 
The  safer  practice  is  to  bring  all  of  the  instructions  into  the 
record.  There  may,  perhaps,  be  cases  where  this  court  could 
decide  that  there  was  error  in  giving  instructions  without 
having  all  the  instructions  before  it,  but  the  case  that  would 
warrant  such  a  course  must  be  an  extraordinarily  strong  one* 

Judgment  affirmed. 
Filed  April  10, 1885. 
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DiSCBEnON  OF  Cocirr. —  WilUrawni  of  Fttading. — iVaefiee. — It  is  vithin  tlic 
discretion  of  the  trial  coart  to  permit  a  plea  in  bar  to  be  withdrawn  and 
a  plea  in  abatement  to  be  filed. 

Foreign  Corporations. — FtltMg  AudurUf  of  AgeniM  ridk  Comnty  Oerk. — Ska- 
ule  Onufrvoi— Sections  3022  and  3023,  R  S.  ISSl,  proTiding  that  the 
agents  of  a  foreign  corporation,  before  entering  upon  their  boainess  as 
such,  shall  file  evidence  of  authority  with  the  clerks  of  the  counties  in 
which  it  is  proposed  to  do  business,  contemplate  onlj  sach  agents  as 
propose  to  transact,  within  this  State,  the  business  in  which  the  corpo- 
ration is  engaged,  and  do  not  applj  to  persons  who  are  engaged  in  ap> 
pointing  agents  to  do  its  bo^ines^ 

From  the  Benton  Circuit  Court. 

J,  W.  CoUy  for  appellant. 

2).  E.  Straight,  U.  Z.  WHeif  and  S.  F.  Carter,  for  appellee. 

Mitchell,  J. — D.  S.  Morgan  &  Co.,  a  foreign  coqiora- 
tion,  engaged  in  the  business  of  manufacturing  and  selling 
mowing  and  reaping  machines,  appointed  Charles  L.  White 
its  agent,  to  transact  its  business  at  Ambia  and  vicinit]^',  in 
Benton  county. 

He  was  constituted  agent  for  two  eon^?ecutive  vears,  by  two 
separate  contracts,  the  first  dated  December  10th,  1880,  and 
signed  for  the  corporation  by  "  C.  F.  Mulligan;"  the  sec- 
ond dated  December  22d,  1881,  signed  for  the  company  by 
''  L.  C.  Bartley,  manager." 

These  contracts  stipulated  that  \Hiite  was  constituted  the 
agent  of  the  corporation  for  the  sale  of  it«  wares  at  a  f?tipn- 
lated  commission,  in  the  town  of  Ambia  and  vicinity,  the 
agent  agreeing  to  guarantee  the  paym^-nt  of  all  not^rs  tak^n 
by  him  for  goods  which  he  should  htzW  in  the  or>urge  of  his 
agency  unless  the  purchaser  would  endorse  on  the  back  of 
the  note  a  property  statement,  indicating  tliat  he  was  worth  a 
stipulated  sum  in  real  and  personal  estate  over  and  aliove  his 
indebtedness. 
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This  suit  was  brought  to  recover  for  an  alleged  breach  of 
both  of  the  contracts  above  mentioned. 

After  overruling  separate  demurrers  to  each  paragraph  of 
the  complaint,  the  record  recites  that  the  defendant  filed  an 
answer  in  six  paragraphs,  only  four  of  which  appear  in  the 
transcript. 

There  were  pleas  in  bar  of  the  action.  Subsequently,  the 
answers  were  all  withdrawn  by  leave  of  court,  and  a  plea  in 
abatement  was  filed. 

The  substance  of  this  plea  is  that  the  plaintiff,  at  the  time 
of  making  the  several  contracts  sued  on,  was  a  foreign  cor- 
poration, organized  and  doing  business  in  the  State  of  New 
York ;  that  one  of  the  contracts  sued  on  was  entered  into  by 
the  defendant,  White,  with  the  company,  in  Benton  county, 
Indiana,  through  L.  C.  Bartley,  "  who  was  at  that  time  the 
duly  authorized  and  acting  manager  or  agent  of  said  com- 
pany," and  the  other  contract  was  executed  on  the  part  of 
the  plaintiff  by  one  Charles  F.  Mulligan,  "  who  was  the  agent 
for  said  plaintiff." 

It  was  then  averred  "  that  at  the  time  siaid  contracts  were 
executed  the  said  agents,  or  no  one  for  them,  had  complied 
with  sections  3022  and  3023,  R.  S.  1881,  in  this,  to  wit,  that 
said  agents  did  not,  before  the  making  of  said  contracts,  nor 
has  at  any  time  since,  filed  in  the  clerk's  office  of  Benton 
county,  Indiana,  where  said  business  was  transacted,  the  power 
of  attorney,  commission  or  other  authority,"  etc. ;  setting 
forth  specifically  the  failure  to  file  the  several  papers  required 
by  both  of  the  above  mentioned  sections. 

The  court  overruled  a  demurrer  to  this  plea,  and  the  plain- 
tiff standing  by  his  demurrer,  the  defendant  had  judgment 
for  costs. 

The  provisions  of  the  foregoing  sections  of  the  statute  are 
only  applicable  to  persons  who  propose  to  engage  in  business 
within  this  State  as  agents  for  foreign  corporations.  Accord- 
ingly, it  18  provided  that  before  entering  upon  their  business 
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as  agents  they  shall  file  certain  papers  with  the  clerk  of  the 
county  in  which  they  "  propose  doing  business.*' 

The  legislative  policy,  as  indicated  by  the  act,  is  plain,  and 
was  intended  to  accomplish  the  double  purpose  of  affording 
those  interested  the  opportunity  of  ascertaining  the  extent 
of  the  agent's  authority,  by  requiring  that  a  copy  of  the  in- 
strument appointing  him  should  be  filed  in  a  public  office  in 
the  county  in  which  he  proposed  to  conduct  the  business  of 
the  foreign  corporation,  as  well  as  to  require  the  corporation 
to  indicate  its  willingness  to  submit  to  the  jurisdiction  of  the 
courts  in  any  litigation  arising  out  of  any  transaction  with 
such  agent,  by  consenting  that  service  of  process  on  the  agent 
should  be  good  service  on  the  corporation. 

It  is  clearly  implied  in  the  sections  referred  to,  that  the 
agency  contemplated  is  one  which  may  have  some  degree  of 
permanency  and  involve  transactions  by  an  agent  in  the 
conduct  of  the  business  of  the  corporation  who  has  some 
sort  of  residence  or  abode  in  the  State.  No  policy  could  be 
sub^rved  by  requiring  a  non-resident  manager  or  agent  of 
a  foreign  corporation,  who  came  to  this  State  for  the  purpose 
of  appointing  agents  here  and  there  in  the  State,  to  file  a 
copy  of  his  authority  in  each  county  in  which  an  agent  was 
appointed,  or  to  file  the  consent  of  the  company  that  service 
of  process  might  be  made  on  him  in  each  county  where  an 
agent  was  appointed,  where  neither  the  one  act  nor  the  other 
would  serve  any  purpose  whatever. 

Presumably,  the  purpose  of  ap'pointing  local  agents  to  do 
business  of  the  corporation  was  because  the  manager  or  general 
agent  did  not  find  it  compatible  with  the  interests  of  the  for- 
eigii  corporation  to  remain  in  the  State  himself,  and  in  his 
absence,  after  accomplishing  his  business,  what  the  extent  of 
his  authority  was  could  be  of  no  concern,  and  being  absent, 
presumably  a  non-resident,  no  service  of  process  could  be 
made  upon  him  even  if  consent  had  been  filed. 

The  plea  avers  that  the  contracts  of  agency  were  executed 
in  Benton  county,  but  it  does  not  aver  that  the  agents  who 
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executed  them  for  the  company  were  "doing  business"  or 
proposing  to  do  business  for  the  corporation  in  that  county 
or  anywhere  else  in  the  State. 

It  does  not  appear  but  that  the  appointment  of  the  appellee 
agent  was  the  only  transaction  each  ever  engaged  in,  or  ever 
proposec}  to  engage  in,  in  this  State.  Besides,  we  think  the 
agents  contemplated  by  the  statute  under  consideration  are 
such  agents  as  propose  to  transact  within  this  State  the  busi- 
ness in  which  the  corporation  is  engaged,  and  that  it  has  no 
application  to  persons  who  arc  engaged  in  appointing  agents 
to  do  its  business.  It  may  be  necessary  to  appoint  agents  to 
do  the  business  of  a  corporation,  but  appointing  agents  can 
hardly  be  said  to  be  the  business  of  any  corporation  in  the 
sense  of  the  statute.  This  is  plain  from  the  reading  of  sec- 
tions 3022  and  3023,  and  that  there  might  be  no  mistake 
about  it  section  3027  was  enacted. 

The  plea  in  abatement  should  have  been  certain,  bringing 
the  agency  clearly  within  the  inhibition  of  the  statute,  and 
because  it  did  not  do  this  the  demurrer  should  have  been 
sustained. 

We  think  it  was  within  the  discretion  of  the  court  to  per- 
mit the  pleas  in  bar  to  be  withdrawn,  and  to  give  leave  to 
file  the  plea  in  abatement ;  but  for  the  error  in  not  sustaining 
a  demurrer  to  the  plea  the  judgment  is  reversed  with  costs. 

Filed  April  22,  1885.. 


No.  11,967. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Fox  et  al. 

Evidence.— 06;€dian«  to  Admissibility  of, — J^raeiiee. — Objections  to  the  ad- 
missibility of  evidence,  upon  the  ground  that  it  is  not  competent,  ma- 
terial or  relevant,  presuppose  a  legal  traversable  issue,  and  they  are  to 
be  disposed  of  upon  such  assumption. 

Same. — Jurisdietion, — Supreme  Court. — A  question  as  to  the  admissibility  of 
evidence,  based  upon  the  ground  that  the  trial  court  had  no  jurisdiction 
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of  the  subject-matter,  can  not  be  raised  for  the  first  time  in  the  Supreme 
Court. 

Practice. — Molten  in  Arrest  of  Judgment. — Pleading, — A  single  paragraph 
of  a  complaint  consisting  of  more  than  one  can  not  be  assailed  by  a 
motion  in  arrest  of  judgment. 

JvDQULEST.—Jurisdidiono/Subj^'Malter. — Prdctine. — Where  the  trial  court 
has  jurisdiction  of  the  cause  of  action  stated  in  one  paragraph  of  com- 
plaint, but  not  of  that  stated  in  another,  and  renders  judgment  upon 
both,  such  judgment  is  not  void,  and  it  will  be  upheld  on  appeal  to  the 
Supreme  Court  in  the  absence  of  any  proper  objection  to  the  jurisdiction. 

New  Trial. — Excessive  Damages, — Practice. — Where  a  judgment  is  too  large, 
a  new  trial  should  be  asked  on  the  ground  of  excessive  damages. 

From  the  Carroll  Circuit  Court. 
W.  F.  Stillwell,  for  appellant. 

Best,  C. — This  action  was  commenced  in  the  circuit  court 
and  was  brought  to  recover  the  value  of  animals  alleged  to 
have  been  killed  by  the  appellant  upon  its  road  at  a  point 
where  the  same  was  not  securely  fenced. 

The  complaint  consisted  of  two  paragraphs.  The  first  sought 
the  recovery  of  $36,  the  value  of  a  heifer,  and  the  second  $80, 
the  value  of  a  colt,  killed  as  alleged.  Issue,  trial,  finding  and 
judgment  for  $105.  Motions  for  a  new  trial  and  in  arrest 
of  judgment  were  overruled,  and  these  rulings  are  assigned 
as  error. 

The  ground  of  the  molion  for  a  new  trial,  relied  upon  for 
a  reversal  of  the  judgment,  is  that  the  court  erred  in  the  ad- 
mission of  certain  testimony  as  to  the  value  and  ownership 
of  the  heifer,  and  in  refusing  to  strike  out  such  testimony. 
The  objection  made  to  each  question  propounded  in  relation 
to  the  heifer  was,  that  the  matter  sought  to  be  proved  was 
**'  incompetent,  immaterial  and  irrelevant,"  and  the  same  rea- 
sons were  assigned  in  support  of  the  motion  to  strike  out  such 
testimony.  These  objections  were  not  well  taken,  because 
the  testimony  was  competent,  material  and  relevant  in  the 
trial  of  the  issue  formed.  All  such  objections  presuppose  a 
legal  traversable  issue,  and  they  are  to  be  disposed  of  upon 
Vol.  101.— 27 
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such  assumption.  Thus  considered,  the  objections  made  were 
properly  overruled. 

It  is  also  urged  here  that  the  court  had  no  jurisdiction  of 
the  cause  of  action  stated  in  the  first  paragraph  of  the  com- 
plaint, for  the  reason  that  the  value  of  the  heifer  was  less  than 
$50,  and  therefore  the  testimony  in  question  should  have  been 
excluded.  The  answer  to  this  position  is  that  no  such  objec- 
tion  was  made  in  the  court  below,  and  hence  no  such  question 
arises  here.  A  party  can  not  resist  a  ruling  below  upon  one 
ground  and  assail  it  upon  another  here ;  nor  can  he  clothe  his 
objection  in  such  general  terms  as  to  exclude  his  real  point 
and  for  the  first  time  develop  it  here.  The  objection  must 
be  explicit.  This  is  due  the  court,  and  had  this  rule  been 
observed  in  this  case  the  appellant|  would  not  probably  have 
been  compelled  to  come  to  this  court  upon  this  question.  It 
was  not  done,  and,  therefore,  the  objections  made  did  not  raise 
any  question  as  to  the  jurisdiction  of  the  court  over  the  sub- 
ject-matter of  the  action  stated  in  the  first  paragraph  of  the 
complaint. 

The  motion  in  arrest  of  judgment  raises  no  such  question, 
because  the  second  paragraph  of  the  complaint  is  unques- 
tionably good,  and  a  single 'paragraph  of  a  complaint  con- 
sisting of  more  than  one  can  not  be  assailed  by  a  motion  in 
arrest  of  judgment.  Such  motions  kddress  themselves  to  the 
entire  complaint,  and  if  a  single  paragraph  is  sufficient  the 
motion  must  fail.  A  single  paragraph  of  such  pleading  can 
alone  be  successfully  assailed  by  a  demurrer. 

Nor  does  the  rule  that  a  judgment  rendered  without  juris- 
diction of  the  subject-matter  is  void,  however  or  whenever  it 
appears,  apply  in  this  case,  for  the  reason  that  the  court  did 
have  jurisdiction  of  the  cause  of  action  stated  in  the  second 
paragraph  of  the  complaint,  and  this  will  uphold  the  judgment. 
The  most,  then,  that  can  be  said  is  that  the  judgment  was  ren- 
dered for  more  than  the  appellee  was  entitled  to  recover  upon 
such  cause  of  action.  This  appears  to  be  true,  but  as  a  new- 
trial  was  not  asked  on  the  ground  that  the  damages  assessed 
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were  excessive,  the  record  presents  no  stich  question.  The 
real  point  intended  to  be  made  was  that  the  court  had  no  jur- 
isdiction of  the  cause  of  action  stated  in  the  first  paragraph 
of  the  complaint,  but  as  no  demurrer  was  filed,  and  no  such 
objection  made  upon  the  trial,  this  record  presents  no  such 
question. 

The  judgment  should,  therefore,  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  affirmed  in  all 
things,  at  the  appellant's  costs. 

FUed  April  23, 1885. 


No.  11,662. 

Lyons  v.  Terre  Haute  and  Indianapolis  Railroad 

Company, 

Demurrer  to  EviDESCii.^ Practice.  ^Effect  of  Failure  to  Prooe  an  Essential 
FaeL — A  party  who  has  not  the  burden  of  proof  may  demur  to  the  evi- 
dence, and  if  there  is  an  entire  failure  to  prove  one  fact  essential  to  the 
existence  of  the  cause  of  action,  the  demurrer  should  be  sustained. 

Negligence. — Contributory  Negligence, — Burden  of  Proof — Where  a  plaintfi* 
sues  to  recover  for  an  injury  to  his  property  occasioned  by  the  negli- 
gence of  another,  the  burden  is  on  him  to  show  that  his  own  negligence 
did  not  contribute  to  the  injury. 

Same. — Railroads. — Silling  Oaitie. — Where  there  is  no  order  of  the  board 
of  county  commissioners  allowing  stock  to  run  at  large,  the  owner  can 
not  recover  from  a  railroad  company  for  cattle  killed  upon  a  public 
crossing. 

Same. — Mailer  of  Law, — Where  there  is  no  evidence  from  which  it  can  be 
inferred  that  there  was  an  order  of  the  board  of  commissioners  allow- 
ing stock  to  run  at  large,  the  court  may,  as  matter  of  law,  conclusively 
infer  negligence. 

From  the  Clay  Circuit  Court, 

8.  W.  Curtis,  for  appellant. 

/,  G.  Williams,  O.  A.  Knight  and  C.  H.  Knight,  for  appellee. 

Elliott,  J. — The  cow  of  the  appellant  was  killed  upon  a 
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public  crossing  by  the  locomotive  of  the  appellee.  There 
was  no  evidence  that  the  board  of  commissioners  had  passed 
an  order  authorizing  cattle  to  run  at  large.  The  appellee  de- 
murred to  the  evidence  and  the  court  sustained  the  demurrer. 

Where  there  is  an  essential  want  of  evidence,  a  demurrer 
by  the  party  not  having  the  burden  should  be  sustained.  It 
is  not  sufficient  that  the  evidence  sustains  many  points;  it 
must  sustain  all  the  points  essential  to  the  existence  of  the 
cause  of  action  declared  on.  In  such  a  case  as  this  an  es- 
sential element  in  the  plaintiff's  cause  of  action  is  the  fact 
that  he  w-as  himself  free  from  contributory  negligence.  It 
is  too  well  settled  to  admit  of  debate  that  a  party  who  sues 
for  an  injury  to  person  or  property  resulting  from  negligence 
must  prove  that  he  was  himself  without  negligence.  Cfn- 
clnnatiy  etc.,  R.  \V.  Co.  v.  Hiltzhauery  99  Ind.  486,  and  au- 
thorities cited. 

Where  there  is  no  order  of  the  board  of  commissioners 
allowing  cattle  to  run  at  large,  the  common  law  rule  prevails, 
and  an  owner  is  deemed  guilty  of  negligence  who  permits 
his  cattle  to  wander  upon  a  public  crossing.  Cincinnati,  etCj 
R.  W.  Co.  V.  Hiltzhauer,  supra;  Wabash,  etc.,  R.  W.  Co.  v. 
Nice,  99  Ind.  152;  Indianapolis,  etc.,  R.  W.  Co.  v.  Caudle, 
60  Ind.  112  ;  Gncinmtti,  etc.,  R.  R.  Co.  v.  Street,  50  Ind.  225. 
The  question  was  presented  in  Wabash,  etc.,  R.  W.  Co.  v. 
Nice,  supra,  as  it  is  here,  upon  a  demurrer  to  the  evidence, 
and  it  was  decided  that  the  negligence  of  the  owner  in  allow- 
ing his  cattle  to  run  at  large  precluded  a  recovery,  and  it 
was  held  that  the  demurrer  to  the  evidence  should  have  been 
sustained.  Where  there  is  no  evidence  tending  to  prove  an 
order  of  the  board  of  commissioners  allowing  cattle  to  run 
at  large,  the  court  may,  as  matter  of  law,  declare  that  the  act 
of  the  owner  in  permitting  his  cattle  to  run  at  large  consti- 
tutes negligence. 

Judgment  affirmed. 

Filed  April  22,  1885. 
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Crawford  v.  Powell  et  al.  }gj  *J} 

Practice. — Joint  Demurrer. — A  joint  demurrer  to  a  pleading  consisting  o! 
two  or  more  paragraphs  should  be  overruled  if  any  of  such  paragrapiis 
be  good. 

Mechanic's  Lien. — JPsrsonal  Liability  to  Sub-Contrador, — The  person  against 
whom,  under  section  5295,  B.  S.  1881,  personal  liability  for  a  claim  in 
favor  of  a  sub-contractor  furnishing  materials  for  a  building  might  be 
obtained  through  notice,  and  against  whom  the  action  provided  for  in 
that  section  could  be  brought,  was  the  owner  of  a  building  for  which 
materials  were  so  furnished  and  in  which  they  were  used ;  and  one  not 
such  an  owner  was  not  subject  to  be  so  made  liable  though  he  were  per- 
sonally liable  with  such  owner  to  the  original  contractor. 

Same. — Seveml  Bmldings  Separately  Owned. — The  owner  of  one  of  two  build- 
ings for  which  materials  were  furnished  by  a  sub-contractor  could  not, 
through  such  notice,  be  rendered  personally  liable  for  the  materials  fur- 
nished for  the  other  building  separately  owned  by  another  person  ;  and 
where  a  sub-contractor  furnished  for  two  buildings  so  separately  owned 
materials  which  were  used  in  said  buildings,  no  distinction  between  the 
buildings  being  made  in  the  furnishing  of  the  materials  or  in  the  sub- 
contractor's claim  therefor  or  his  notice,  no  personal  liability  under  said 
statute  for  such  claim,  or  any  part  thereof,  could  be  enforced  by  notice 
to  and  suit  against  one  of  such  separate  owners  alone. 

Pbactice.— 6))eci«/  Finding. — Motion  for  New  Trial. — In  considering  an  ex- 
ception to  the  conclusion  of  law  in  a  special  finding,  the  Supreme  Court 
treats  the  statement  of  facts  in  the  finding  as  containing  all  the  material 
facts  shown  by  the  ev^idence.  The  failure  of  the  court  to  state  all  such 
facts  may  be  reached  by  motion  for  a  new  trial,  assigning  that  the  find- 
ing is  not  sustained  by  sufficient  evidence. 

From  the  Hancock  Circuit  Court. 

A.  L.  Oggy  C.  A,  Ray,  F.  Knefler  and  J,  S.  Berryhill,  for 
appellant. 
£.  Marsh  and  W.  W.  Cook,  for  appellees. 

Black,  C. — The  appellant  sued  the  appellees,  Powell,  Hart 
and  Thayer.  In  each  of  the  three  paragraphs  of  the  com- 
plaint it  was  shown,  in  substance,  that  Hart  and  Thayer,  be- 
ing the  owners  of  two  certain  buildings  or  having  some 
valuable  interest  therein,  had  employed  Powell,  a  mechanic, 
to  make  certain  repairs  upon  said  buildings  and  to  furnish 
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the  materials  therefor;  that  the  plaintiff  furnished  certain 
materials,  of  a  value  stated,  to  Powell,  to  be  used,  and  which 
were  used,  by  him  in  repairing  said  buildings ;  that  the  plain- 
tiff gave  notice  in  writing  to  Hart  and  Thayer,  particularly 
setting  forth  the  plaintiff's  claim  for  said  materials  and  the 
amount  thereof,  and  that  he  would  hold  them  responsible 
therefor.  It  was  alleged  that  when  this  notice  was  given 
Hart  and  Thayer  were  indebted  in  a  greater  amount  to 
Powell  on  account  of  said  work,  and  that  the  plaintiff's 
claim  remained  due  and  unpaid. 

The  third  paragraph  of  the  complaint,  in  addition  to  aver- 
ments in  substance  the  same  as  those  of  the  other  paragraphs, 
alleged  that  while  the  indebtedness  of  Hart  and  Thayer  to 
Powell  still  existed,  Powell,  having  ordered  Thayer  to  pay 
the  plaintiff's  claim,  was  notified  by  Thayer  of  his  willing- 
ness to  do  so,  and  the  plaintiff,  having  been  notified  by 
Thayer  of  said  order  and  of  his  readiness  to  pay  the  claim, 
agreed  to  and  ratified  the  arrangement. 

The  defendants  Hart  and  Thayer  answered  in  six  para- 
graphs, the  first  being  a  general  denial.  The  plaintiff's  de- 
murrer to  all  the  paragraphs  of  this  answer  except  the  first 
was  overruled;  and  the  plaintiff  having  replied,  the  cause 
was  tried  by  the  court.  A  special  finding  was  rendered,  to 
the  conclusions  of  law  in  which  the  plaintiff  excepted.  The 
plaintiff  moved  unsuccessfully  for  a  new  trial,  and  judgment 
was  rendered  against  Powell  and  in  favor  of  Hart  and  Thayer. 

It  is  urged  by  way  of  objection  to  the  action  of  the  court 
in  overruling  the  demurrer  to  the  answer,  that  its  special 
paragraphs  did  not  state  a  defence  to  that  part  of  the  third 
paragraph  of  the  complaint  wherein  it  differed  from  the 
other  paragraphs. 

The  fifth  paragraph  of  the  answer  alleged  that  the  indebt- 
edness averred  and  charged  in  the  complaint  had  been  paid 
off  and  satisfied  before  the  institution  of  this  suit. 

Without  looking  further,  it  is  sufficient  to  say  that  the  de- 
murrer being  joint,  and  there  being  at  least  one  good  para- 
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graph  of  answer  to  the  whole  complaint,  the  demurrer  was 
properly  overruled. 

Id  the  special  finding,  the  court  found,  in  substance,  that 
Powell  repaired  two  houses,  one  a  store-room,  owned  by  Hart, 
iind  the  other  a  dwelling-house,  owned  by  Hart's  wife ;  that 
Thayer,  being  authorized  by  said  owners,  contracted  with 
Powell  to  do  the  work  for  a  certain  sum,  for  and  on  account 
of  Hart  and  Thayer ;  that  Powell  purchased  of  the  plaintiff 
the  materials  mentioned  in  the  complaint,  of  a  value  stated ; 
that  Powell  did  the  work  as  contracted,  and  in  doing  it  used 
said  materials;  that  after  the  work  was  done  the  plaintiff  sent 
to  Hart  and  Thayer  a  written  notice,  set  out  in  finding.  In 
this  notice,  addressed  to  Hart  and  Thayer,  the  plaintiff  stated 
that  Powell,  "  representing  to  me  that  he  had  entered  into  a 
contract  with  you  to  do  certain  ornamental  work  on  certain 
houses  of  yours,  on  this  representation  I  sold  and  furnished 
to  said  Powell,"  on,  etc.,  certain  materials  to  put  in  said  work, 
jxirticularly  mentioning  the  articles,  with  their  prices,  of  a 
total  value  stated.  Hart  and  Thayer  were  requested  to  take 
notice  that  the  plaintiff  would  hold  them  liable  "  for  the 
amount,  to  the  extent  of  your  present  indebtedness  to  said 
Powell." 

It  was  found  by  the  court  that  when  this  notice  was  served 
Hart  and  Thayer  owed  Powell  on  said  work  enough  to  pay 
the  plaintiff's  claim ;  that  at  the  time  when  said  materials 
were  sold  to  Powell  by  the  plaintiff,  Powell  informed  the 
plaintiff  that  the  former  "  was  going  to  do  said  work,  and 
was  going  to  use  the  materials  in  said  buildings^  but  there  was 
no  contract  entered  into  between  them  that  the  goods  were 
to  be  furnished  for  this  particular  work,  or  in  any  way  re- 
stricting their  use  to  these  buildings.  In  the  language  of  the 
plaintiff,  he  sold  them  to  Powell,  and  did  not  know,  or  pre- 
tend to  know,  where  he  was  going  to  use  them." 

The  court  stated,  as  a  conclusion,  that  upon  these  facts  the 
law  was  with  the  defendants  Hart  and  Thayer,  and  that  he 
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public  crossing  by  the  locomotive  of  the  appellee.  There 
was  no  evidence  that  the  board  of  commissioners  had  passed 
an  order  authorizing  cattle  to  run  at  large.  The  appellee  de- 
murred to  the  evidence  and  the  court  sustained  the  demurrer. 

Where  there  is  an  essential  want  of  evidence,  a  demurrer 
by  the  party  not  having  the  burden  should  be  sustained.  It 
is  not  sufficient  that  the  evidence  sustains  many  points ;  it 
must  sustain  all  the  points  essential  to  the  existence  of  the 
cause  of  action  declared  on.  In  such  a  case  as  this  an  es- 
sential element  in  the  plaintiff's  cause  of  action  is  the  fact 
that  he  was  himself  free  from  contributory  negligence.  It 
is  too  well  settled  to  admit  of  debate  that  a  party  who  sues 
for  an  injury  to  person  or  property  resulting  from  negligence 
must  prove  that  he  was  himself  without  negligence.  C??i- 
clnnatiy  etc.,  R.  \V.  Co.  v.  Hiltzhauery  99  Ind.  486,  and  au- 
thorities cited. 

Where  there  is  no  order  of  the  board  of  commissioners 
allowing  cattle  to  run  at  large,  the  common  law  rule  prevails, 
and  an  owner  is  deemed  guilty  of  negligence  who  permits 
his  cattle  to  wander  upon  a  public  crossing.  Cincinnati^  e/c, 
R.  ir.  Co,  V.  Hiltzhauer,  supra;  Wcibashy  etc.,  R,  W.  Co.  v. 
Nice,  99  Ind.  152;  Indianapolis,  etc.,  R.  W.  Co.  v.  Caudle, 
60  Ind.  112  ;  Cincinnati,  etc.,  R.  R.  Co.  v.  Street,  50  Ind.  225. 
The  question  was  presented  in  Wabash,  etc.,  R.  W.  Co.  v. 
Nice,  supra,  as  it  is  here,  upon  a  demurrer  to  the  evidence, 
and  it  was  decided  that  the  negligence  of  the  owner  in  allow- 
ing his  cattle  to  run  at  large  precluded  a  recovery,  and  it 
was  held  that  the  demurrer  to  the  evidence  should  have  been 
sustained.  Where  there  is  no  evidence  tending  to  prove  an 
order  of  the  board  of  commissioners  allowing  cattle  to  run 
at  large,  the  court  may,  as  matter  of  law,  declare  that  the  act 
of  the  owner  in  permitting  his  cattle  to  run  at  large  consti- 
tutes negligence. 

Judgment  affirmed. 

Filed  April  22,  1885. 
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Practice. — Joint  Demurrer. — A  joint  demurrer  to  a  pleading  consisting  of 
two  or  more  paragraphs  should  be  overruled  if  any  of  such  paragrapiis 
be  good. 

Mbchanic's  Lien. — Personal  Liability  to  Sub-Contractor, — The  person  against 
whom,  under  section  5295,  B.  S.  1881,  personal  liability  for  a  claim  in 
favor  of  a  sub-contractor  furnishing  materials  for  a  building  might  be 
obtained  through  notice,  and  against  whom  the  action  provided  for  in 
that  section  could  be  brought,  was  the  owner  of  a  building  for  which 
materials  were  so  furnished  and  in  which  they  were  used ;  and  one  not 
such  an  owner  was  not  subject  to  be  so  made  liable  though  he  were  per- 
sonally liable  with  such  owner  to  the  original  contractor. 

Same. — Seveml  Buildings  Separately  Owned. — The  owner  of  one  of  two  build- 
ings for  which  materials  were  furnished  by  a  sub-contractor  could  not, 
through  such  notice,  be  rendered  personally  liable  for  the  materials  fur- 
nished for  the  other  building  separately  owned  by  another  person  ;  and 
where  a  sub-contractor  furnished  for  two  buildings  so  separately  owned 
materials  which  were  used  in  said  buildings,  no  distinction  between  the 
buildings  being  made  in  the  furnishing  of  the  materials  or  in  the  sub' 
contractor's  claim  therefor  or  his  notice,  no  personal  liability  under  said 
statute  for  such  claim,  or  any  part  thereof,  could  be  enforced  by  notice 
to  and  suit  against  one  of  such  separate  owners  alone. 

Pbactice. — Special  Finding. — Motion  for  New  Trial — In  considering  an  ex- 
ception to  the  conclusion  of  law  in  a  special  finding,  the  Supreme  Court 
treats  the  statement  of  facts  in  the  finding  as  containing  all  the  material 
facts  shown  by  the  evidence.  The  failure  of  the  court  to  state  all  such 
facts  may  be  reached  by  motion  for  a  new  trial,  assigning  that  the  find- 
ing is  not  sustained  by  sufficient  evidence. 

From  the  Hancock  Circuit  Court. 

A.  L.  Ogg,  C.  A.  Ray,  F.  Knefler  and  J".  S.  Berryhill,  for 
ap])ellant. 

E.  Marsh  and  W.  W.  Cooky  for  appellees. 

Black,  C. — The  appellant  sued  the  appellees,  Powell,  Hart 
and  Thayer.  In  each  of  the  three  paragraphs  of  the  com- 
plaint it  was  shown,  in  substance,  that  Hart  and  Thayer,  be- 
ing the  owners  of  two  certain  buildings  or  having  some 
valuable  interest  therein,  had  employed  Powell,  a  mechanic, ' 
to  make  certain  repairs  upon  said  buildings  and  to  furnish 
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the  materials  therefor;  that  the  plaintiff  furnished  certain 
materials,  of  a  value  stated,  to  Powell,  to  be  used,  and  which 
were  used,  by  him  in  repairing  said  buildings ;  that  the  plain- 
tiff gave  notice  in  writing  to  Hart  and  Thayer,  particularly 
setting  forth  the  plaintiff's  claim  for  said  materials  and  the 
amount  thereof,  and  that  he  would  hold  them  responsible 
therefor.  It  was  alleged  that  when  this  notice  was  given 
Hart  and  Thayer  were  indebted  in  a  greater  amount  to 
Powell  on  account  of  said  work,  and  that  the  plaintiff's 
claim  remained  due  and  unpaid. 

The  third  paragraph  of  the  complaint,  in  addition  to  aver- 
ments in  substance  the  same  as  those  of  the  other  paragraphs, 
alleged  that  while  the  indebtedness  of  Hart  and  Thayer  to 
Powell  still  existed,  Powell,  having  ordered  Thayer  to  pay 
the  plaintiff's  claim,  was  notified  by  Thayer  of  his  willing- 
ness to  do  so,  and  the  plaintiff,  having  been  notified  by 
Thayer  of  said  order  and  of  his  readiness  to  pay  the  claim, 
agreed  to  and  ratified  the  arrangement. 

The  defendants  Hart  and  Thayer  answered  in  six  para- 
graphs, the  first  being  a  general  denial.  The  plaintiff's  de- 
murrer to  all  the  paragraphs  of  this  answer  except  the  first 
was  overruled;  and  the  plaintiff  having  replied,  the  cause 
was  tried  by  the  court.  A  special  finding  was  rendered,  to 
the  conclusions  of  law  in  which  the  plaintiff  excepted.  The 
plaintiff  moved  unsuccessfully  for  a  new  trial,  and  judgment 
was  rendered  against  Powell  and  in  favor  of  Hart  and  Thayer. 

It  is  urged  by  way  of  objection  to  the  action  of  the  court 
in  overruling  the  demurrer  to  the  answer,  that  its  special 
paragraphs  did  not  state  a  defence  to  that  part  of  the  third 
paragraph  of  the  complaint  wherein  it  differed  from  the 
other  paragraphs. 

The  fifth  paragraph  of  the  answer  alleged  that  the  indebt- 
edness averred  and  charged  in  the  complaint  had  been  paid 
off  and  satisfied  before  the  institution  of  this  suit. 

Without  looking  further,  it  is  sufficient  to  say  that  the  de- 
murrer being  joint,  and  there  being  at  least  one  good  para- 
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graph  of  answer  to  the  whole  complaint^  the  demurrer  was 
properly  overruled. 

In  the  special  findings  the  court  found,  in  substance,  that 
Powell  repaired  two  houses,  one  a  store-room,  owned  by  Hart, 
and  the  other  a  dwelling-house,  owned  by  Hart's  wife ;  that 
Thayer,  being  authorized  by  said  owners,  contracted  with 
Powell  to  do  the  work  for  a  certain  sum,  for  and  on  account 
of  Hart  and  Thayer ;  that  Powell  purchased  of  the  plaintiff 
the  materials  mentioned  in  the  complaint,  of  a  value  stated ; 
that  Powell  did  the  work  as  contracted,  and  in  doing  it  used 
said  materials ;  that  after  the  work  was  done  the  plaintiff  sent 
to  Hart  and  Thayer  a  written  notice,  set  out  in  finding.  In 
this  notice,  addressed  to  Hart  and  Thayer,  the  plaintiff  stated 
that  Powell,  "  representing  to  me  that  he  had  entered  into  a 
contract  with  you  to  do  certain  ornamental  work  on  certain 
houses  of  yours,  on  this  representation  I  sold  and  furnished 
to  said  Powell,"  on,  etc.,  certain  materials  to  put  in  said  work, 
l>articularly  mentioning  the  articles,  with  their  prices,  of  a 
total  value  stated.  Hart  and  Thayer  were  requested  to  take 
notice  that  the  plaintiff  would  hold  them  liable  "  for  the 
4imount,  to  the  extent  of  your  present  indebtedness  to  said 
Powell," 

It  was  found  by  the  court  that  when  this  notice  was  served 
Hart  and  Thayer  owed  Powell  on  said  work  enough  to  pay 
the  plaintiff's  claim ;  that  at  the  time  when  said  materials 
were  sold  to  Powell  by  the  plaintiff,  Powell  informed  the 
plaintiff  that  the  former  "  was  going  to  do  said  work,  and 
was  going  to  use  the  materials  in  said  buildings^  but  there  was 
no  contract  entered  into  between  them  that  the  goods  were 
to  be  furnished  for  this  particular  work,  or  in  any  way  re- 
stricting their  use  to  these  buildings.  In  the  language  of  the 
plaintiff,  he  sold  them  to  Powell,  and  did  not  know,  or  pre- 
tend to  know,  where  he  was  going  to  use  them." 

The  court  stated,  as  a  conclusion,  that  upon  these  facts  the 
law  was  with  the  defendants  Hart  and  Thayer,  and  that  he 
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found  for  them,  and  for  the  plaintiff  against  Powell,  and  as- 
sessed his  damages  at  a  sum  stated. 

The  statute  under  which  the  appellant  sought,  by  the  giv- 
ing of  said  notice,  to  fix  a  personal  liability  in  his  favor  upon 
Hart  and  Thayer,  provided  (R.  S.  1881,  section  5295)  :  "Any 
sub-contractor,  journeyman,  or  laborer  employed  in  the  con- 
struction, repair,  or  furnishing  materials  for  any  building,  may 
give  to  the  owner  thereof,  or,  if  said  owner  be  absent,  to  hi* 
agent  in  charge  of  said  building  or  repairs,  notice  in  writing, 
particularly  setting  forth  the  amount  of  his  claim  and  services 
rendered  for  which  his  employer  is  indebted  to  him,  and  that 
he  holds  the  owner  responsible  for  the  same.  The  owner  shall 
be  liable  for  such  claim,  but  not  to  exceed  the  amount  which 
may  be  due,  and  may  thereafter  become  due,  from  him  to  the 
employer;  which  may  be  recovered  in  an  action,"  etc.  See, 
for  existing  statute,  section  9,  Acts  1883,  p.  142. 

The  person  against  whom  the  personal  liability  for  the  claim 
might  be  obtained  under  the  statute,  and  against  whom  the 
action  provided  for  therein  could  be  brought,  was  the  owner 
of  the  building.  The  notice  by  which  this  liability  was  fixed 
must  have  been  given  to  the  owner,  unless  he  were  absent. 

Thayer  was  not  an  owner  of  either  of  the  buildings.  The 
fact  that  he  with  Hart  was  liable  to  Powell  did  not  render 
him  subject  to  be  made  liable  to  a  sub-contractor  in  a  mode 
by  which  only  the  owner  of  the  building  can  be  made  liable. 
Though  Hart  with  Thayer  was,  under  the  contract,  liable  to 
Powell  for  work  done  upon  Mrs.  Hart's  building  and  for 
the  materials  used  in  repairing  it,  a  personal  liability  to  the 
plaintiff  under  the  statute  could  not  be  fixed  upon  Hart  for 
materials  furnished  for  the  house  of  which  he  was  not  the 
owner.  As  it  is  necessary,  in  order  that  a  sub-contractor 
may  acquire  a  lien  for  materials  furnished  by  him,  that  they 
should  be  furnished  for  and  used  in  the  particular  building 
on  which  he  attempts  to  acquire  a  lien,  so,  in  order  that  a  sub- 
contractor may  fix  a  personal  liability  upon  an  owner,  un- 
der the  statute,  for  materials  furnished,  it  is  necessary  that 
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they  be  furnished  for  and  used  in  a  building  owned  by  the 
particular  person  to  whom  the  notice  is  given. 

At  the  time  when  the  notice  was  given,  Hart  and  Thayer 
owed  Powell  an  amount  equal  to  the  claim  of  the  plaintiff, 
but  this  indebtedness  was  under  a  contract  for  repairing  both 
houses.  No  particular  materials  for  which  the  plaintiff  had 
a  claim  of  definite  aihount  were  shown,  either  by  the  notice 
served  or  in  the  court's  findings,  to  have  been  furnished  for 
and  used  upon  the  building  owned  by  Hart. 

We  need  not  decide  whether  or  not  when  a  sub-contractor 
furnishes  materials  generally  for  a  number  of  buildings  owned 
by  one  person,  and  such  materials  are  used  in  the  construction 
or  repair  of  such  buildings,  the  sub-contractor  can  acquire, 
under  the  statute,  a  personal  claim  upon  such  owner  for  the 
amount  of  all  or  of  any  part  of  such  materials. 

We  hold  that,  under  the  statute,  personal  liability  can  not 
be  fixed  upon  one  not  an  owner,  and  that  where  materials 
are  furnished  by  a  sub-contractor  for  two  buildings,  sepa- 
rately owned  by  different  persons,  and  such  materials  are  used 
in  the  construction  or  repair  of  said  buildings,  no  distinction 
between  said  buildings  being  made  in  the  furnishing  of  the 
materials  therefor  or  in  the  sub-contractor's  claim  or  notice, 
no  personal  liability  under  the  statute  for  such  claim  or  any 
part  thereof  can  be  enforced  against  the  owner  of  one  of 
the  buildings.  Hill  v.  Braden,  54  Ind.  72,  a  case  relat- 
ing to  liens  on  buildings  for  materials,  is  instructive  in  this 
connection. 

It  will  be  observed  that,  while  in  the  special  finding  the 
court  stated  some  evidence  tending  to  prove  that  the  goods 
were  furnished  for  the  buildings  in  which  they  were  used,  and 
some  evidence  of  a  contrary  tendency,  it  stated  that  there  was 
no  contract  between  Powell  and  the  plaintiff  that  the  goods 
were  to  be  furnished  for  this  particular  work,  or  in  any  way 
restricting  their  use  to  these  buildings. 

If  the  case  were  that  of  an  attempt  to  fix  a  personal  lia- 
bility under  the  statute  upon  the  owner  of  a  single  building 
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for  materials  furnished  for  it  and  used  in  its  repair,  such  a 
finding  would  preclude  a  conclusion  of  law  in  favor  of  the 
plaintiff;  for  the  cause  of  action  provided  by  the  statute  oould 
be  acquired  only  in  the  manner  and  under  the  circumstances 
indicated  by  the  statute. 

Complaint  is  made  in  argument  against  the  special  finding, 
because  it  contained  no  statement  concerning  the  question 
whether  Thayer  had  personally  promised  to  pay  the  plain- 
tiff ^s  claim. 

In  considering  an  exception  to  the  conclusion  of  law  in  a 
special  finding,  we  must  treat  the  statement  of  facts  in  the 
finding  as  a  correct  statement  of  all  the  material  facts  shown 
by  the  evidence.  If  material  facts  proved  are  not  stated  in 
the  finding,  this  error  could  be  reached  by  a  motion  for  a  new 
trial,  assigning  as  cause  that  the  finding  was  not  siistaii\ed 
by  sui&cient  evidence.  The  appellant  did .  move  for  a  new 
trial  for  such  cause,  and  also  for  the  reason  that  the  finding 
was  contrary  to  law.  Upon  an  examination  of  the  evidence, 
we  find  that  the  motion  was  properly  overruled. 

The  judgment  should  be  ai&rmed. 

Per  Curiam. — Upon  the  foregoing  opinion,  the  judgment 
is  affirmed,  at  the  costs  of  the  appellant. 

Filed  Oct  30, 1884 ;  petition  for  a  rehearing  overruled  April  25, 1885. 


No.  11,534. 
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Sheriff's  Sx-LYi,— Statute  of  Frauds.— Where  it  appears  in  a  special  finding 
that  a  sheriff,  at  the  time  of  a  sale  of  land  by  him. on  execution,  wrote 
and  signed  a  certificate  of  sale  to  the  purchaser,  it  will  be  presumed  by 
the  Supreme  Court  that  such  certificate  conformed  to  the  statute  and 
was,  therefore,  sufficient  to  take  the  sale  out  of  the  statute  of  frauds. 

Same. —  VMahle  Sale, — "Where  a  sheriff  sells  land  on  execution,  and  there 
is  delay,  not  by  agreement,  in  the  payment  of  the  purchase-money, 
which  is  afterward  paid,  and  the  certificate  of  sale  Ls  then  delivered  bj 
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the  sheriff  to  the  purchaser,  the  sale  is  valid  as  to  persons  who  have 
not  acquired  intervening  rights,  though  before  such  consummation 
voidable  for  want  of  compliance  with  the  statute  of  irauds. 

Same. — Jnadeqtiacy  of  Price., — CUlcUeral  Proceeding. — Where  land  sold  by  a 
sheriff  on  execution  was,  at  the  time  of  the  sale,  subject  to  judgnient 
liens,  the  owners  of  which  were  entitled  to  redeem  from  such  sale,  it 
was  treated  as  not  void  because  of  inadequacy  of  price  in  a  collateral 
suit  brought  by  the  holder  of  such  a  lien. 

Same. — E^fual  Liens, — Prioiity  Through  Diligence, — Where  a  person  becomes 
the  owner  of  land,  and  judgments  theretofore  existing  against  him  thus 
at  once  become  liens  on  the  land,  the  liens  are  equal ;  but  the  one  of 
the  holders  of  such  liens  who  first  causes  execution  on  his  judgment  to 
be  issued  and  levied  on  such  land,  thereby  obtains  a  lien  superior  to 
those  of  other  judgments,  the  owners  of  which  may,  as  junior  judgment 
creditors,  redeem  from  the  sale  under  such  execution. 

Same. — Bankruptcy, — A  judgment  lien  may  be  enforced  by  a  sale  of  the 
property  upon  which  it  is  a  lien,  after  the  bankruptcy  of  the  judgment 
debtor,  if  execution  under  such  judgment  was  levied  on  such  property 
before  such  bankruptcy. 

:Same. — Assignee's  Conveyance, — Merger. — Where  a  judgment  debtor  whase 
land  had  been  sold  on  execution  became  a  bankrupt  during  the  yeai 
for  redemption  from  such  sale,  his  right  to  redeem  passed  to  his  assignee 
in  bankruptcy ;  and  where,  without  redeeming,  the  assignee  sold  and 
conveyed  such  land  subject  to  liens  thereon  to  the  holder  of  the  sheriff's 
certificate  of  sale,  who  bought  of  the  sheriff  and  of  the  assignee,  not 
in  trust  for  the  judgment  debtor  but  to  protect  his  own  interest  and 
without  fraud,  the  title  derived  under  the  sheriff's  sale  was  not  merged 
in  a  title  so  acquired  from  said  assignee,  so  as  to  prevent  such  pur- 
chaser from  completing  his  title  under  the  sheriff's  sale,  at  the  expira- 
tion of  the  year  for  redemption,  by  taking  the  sheriff's  deed. 

From  the  Hamilton  Circuit  Court. 
F.  M.  Trissai,  G.  Shirts  and  W.  R.  Fertig,  for  appellants. 
Z).  Moss,  R.  R.  Stephenson,  H.  A.  Lee  and  jB.  Graham,  for 
appellees. 

ZoLLARS,  C.  J. — This  is  an  action  by  appellants  to  have 
the  title  claimed  by  appellee  Samuel  B.  Castor  to  the  lands 
described  in  the  complaint  declared  void,  certain  judgments 
which  were  Hens  upon  the  lands  declared  satisfied^  to  have 
appellante'  judgment  declared  a  superior  lien,  and  to  have  the 
lands  ordered  sold  in  satisfaction  thereof.  The  facts  as  found 
by  the  court  below  are  as  follows : 
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Prior  to  the  4th  day  of  April,  1877,  judgments  had  been 
rendered  against  appellee  Wm.  H.  Castor,  as  follows :  In 
favor  of  appellants  for  $3,762.44 ;  in  favor  of  First  National 
Bank  of  Lebanon  for  $3,546.70;  in  favor  of  Marion  W.  Es- 
singer,  administrator  of  the  estate  of  Nathaniel  F.  Dunn,  de- 
ceased, for  $3,228.56;  in  favor  of  John  V.  Suman  for  §1,- 
769 ;  in  favor  of  Hazelrigg  and  other  for  $1,222.25,  By  the 
death  of  his  wife,  Martha  J.,  on  the  4th  day  of  April  1877, 
Wm.  H.  Castor  became  the  owner  of  the  lands  described  in 
the  complaint,  which  were  worth  $8,780.  Subsequent  to  this, 
another  judgment  for  $6,233.29  was  rendered  against  Wm. 
H.  Castor,  in  favor  of  other  parties,  among  them  appellee 
Samuel  B.  Castor.  This  was  a  judgment  over  in  a  foreclosure 
proceeding.  The  mortgage  was  upon  lands  worth  $9,725, 
other  than  those  described  in  the  complaint.  On  the  31st  day 
of  January,  1878,  an  execution  was  issued  upon  the  judg- 
ment in  favor  of  Essinger,  administrator,  and  levied  upon 
the  lands  described  in  the  complaint,  which  was  the  first  and 
only  execution  levied  after  the  death  of  the  wife  Martha  J. 
The  land  not  having  been  sold,  a  vendi  was  issued,  and,  after 
due  publication,  the  lands  were  sold  on  the  21st  day  of  Sep- 
tember, 1878,  for  $1,125  to  one  George  Bonebrake,  he  being 
the  highest  and  best  bidder. 

At  the  time  of  this  offer  for  sale  and  bidding  off,  the  de- 
fendant Samuel  B.  Castor,  brother  of  the  defendant  William 
H.  Castor,  was  present,  and  it  was  then  arranged  and  agreed 
between  the  sheriff,  said  Bonebrake,  and  said  Samuel  B.  Can- 
tor, that  said  Samuel  B.  Castor  was  to  pay  the  sum  of  eleven 
hundred  and  twenty-five  dollars,  bid  as  aforesaid,  and  get  the 
certificate  of  purchase.  No  money  was  paid  at  the  date  of 
the  sale,  nor  did  Bonebrake  ever  pay  the  amount  of  his  bid, 
but  afterwards,  to  wit,  on  the  7th  day  of  November,  1878, 
said  Samuel  B.  Castor  paid  to  said  sheriff  said  sum  of  eleven 
hundred  and  twenty-five  dollars,  and  the  certificate  of  pur- 
chase that  had  been  made  out  in  the  name  of  said  Bonebrake 
on  the  21st  day  of  September,  1878,  was,  on  said  7th  day  of 
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November,  1878,  assigned  to  said  Samuel  B.  Castor  by  said 
Bonebrake  by  written  endorsement  thereon.  The  money  with 
which  the  bid  at  the  sheriff's  sale  was  paid  and  that  pro- 
■cured  the  sheriff  *s  certificate  was  furnished  by  said  Samuel  B. 
Castor.  At  the  time  of  the  sheriff's  sale  there  was  no  writ- 
ten memorandum,  contract,  or  agreement  showing  the  terms 
of  the  sale,  made  out  and  signed  by  the  sheriff. 

"8.  On  the  27th  day  of  August,  1878,  said  William  H. 
Castor  filed  his  voluntary  petition  in  the  district  court  of  the 
United  States  for  the  district  of  Indiana,  asking  to  be  ad- 
judged a  bankrupt,  and  on  the  29th  day  of  August,  1878, 
was  adjudged  a  bankrupt,  and  one  Robert  C.  Losey  was  ap- 
pointed his  assignee,  to  whom  the  register  in  bankruptcy  for 
said  district  transferred  by  deed  of  assignment  all  of  the  prop- 
erty of  said  bankrupt. 

"  9.  On  the  7th  day  of  January,  1879,  said  defendant  Samuel 
B.  Castor  proposed  to  said  assignee  in  bankruptcy  that  he 
would  purchase  all  of  said  bankrupt's  real  estate  in  said  county 
of  Hamilton,  subject  to  all  encumbrances  thereon,  and  would 
give  therefor  the  sum  of  seventy-five  dollars.  And  said  as- 
signee, on  that  day,  by  a  petition  to  said  district  court,  in 
which  he  recited  said  offer,  procured  an  order  directing  the 
sale  of  all  of  said  bankrupt's  real  estate  to  said  Samuel  B. 
Castor,  subject  to  all  encumbrances  thereon,  for  said  sum  of 
seventy-five  dollars,  and  in  pursuance  of  said  order  said  sale 
was  made  and  confirmed,  and  all  of  said  bankrupt's  real  es- 
tate, in  pursuance  of  the  terms  of  said  sale,  was,  on  said  7th 
day  of  January,  1879,  conveyed  to  said  Samuel  B.  Castor. 

"  10.  In  the  schedules  annexed  to  his  petition  to  be  ad- 
judged a  bankrupt,  said  William  H.  Castor  set  forth  all  the 
judgments  and  liens  hereinbefore  mentioned  as  the  liens  ex- 
isting against  his  real  estate ;  also,  therein  stated  that  there 
then  existed,  in  addition  to  the  liens  aforesaid  (hereinbefore 
described),  judgments  rendered  in  the  Hamilton  Circuit  Court 
against  him  as  follows:  One  judgment  in  favor  of  the  First 
National  Bank  of  Crawfordsville,  for  the  sum  of  $3,689.25, 
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and  one  in  favor  of  the  same  bank  for  the  sum  of  $1,532.25  ; 
also  one  in  favor  of  tho  Second  National  Bank  of  Lafayette, 
Indiana,  for  the  sum  of  $3,503.53 ;  but  in  fact  no  such  judg- 
ments had  been  rendered  in  said  Hamilton  Circuit  Court,  nor 
had  any  transcripts  of  any  such  judgments  from  any  other 
court  been  filed  in  the  office  of  the  clerk  of  said  Hamilton 
Circuit  Court.  And  in  his  said  schedules  and  petition,  said 
bankrupt  omitted  any  statement,  showing  that  his  real  estate 
had  been  levied  upon  by  virtue  of  the  executions  upon  said 
Essington  judgment.  At  the  time  of  the  adjudication  of  said 
William  H.  Castor  as  a  bankrupt,  the  plaintiffe  in  this  suit 
were  not  residents  of  Hamilton  county,  Indiana. 

"11.  The  judgments  in  favor  of  the  First  National  Bank 
of  Lebanon  have  been  paid  in  full,  but  were  not  paid  by 
either  said  William  H.  Castor  or  said  Samuel  B.  Castor,  nor 
collected  from  the  property  of  either. 

"12.  After  the  purchase  from  said  assignee,  to  wit:  On 
the  21st  day  of  September,  1879,  said  Samuel  B.  Castor  paid 
the  sum  of  five  hundred  dollars  to  the  holder  of  said  judg- 
ment in  favor  of  John  V.  Suman,  and  in  consideration  of 
such  payment  received  an  assignment  of  said  judgment. 

"  16.  Samuel  B.  Castor  never  at  any  time  took  op  claimed 
the  possession,  use,  or  rents  of  any  of  the  real  estate  pur- 
chased at  said  sheriff's  and  said  assignee's  sale,  nor  has  he 
exercised  any  acts  of  ownership  over  the  same,  but  said  Wil- 
liam H.  Castor  has  continuously  since  said  sheriff's  sale  had 
exclusive  possession  and  use  of  all  of  said  real  estate,  and  re- 
ceived all  the  rents  and  products  thereof,  rendering  no  ac- 
count thereof  to  said  Samuel  B.  Castor,  and  he,  said  William 
H.  Castor,  has  also  expended  $2,000  in  making  improve- 
ments upon  the  lands  described  in  the  complaint ;  that  no 
verbal  or  written  contract  or  agreement  between  said  Samuel 
B.  Castor  and  William  H.  Castor,  made  at  any  time  since 
said  sheriff's  sale,  by  which  said  William  H.  was  to  have  the 
possession,  use  and  rents  of  said  real  estate,  has  been  entered 
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into,  except  he  said  to  William  instead  of  going  west  he 
could  continue  in  charge  of  the  farm  and  try  to  regain  his 
fortune ;  but  the  possession  and  receipt  of  the  rents  by  said 
William  H.  Castor  have  been  with  the  knowledge  and  consent 
of  said  Samuel  B.  Castor ;  nor  has  said  William  H.  Castor 
purchased  said  real  estate  or  any  part  thereof  from  said  Sam- 
uel B.  Castor  since  said  sheriff*'s  sale. 

"17.  Said  William  H.  Castor  received  his  discharge  in 
bankruptcy  on  the  18th  day  of  March,  1879,  and  on  the  8th 
day  of  October,  1879,  said  Samuel  B.  Castor,  without  re- 
ceiving anything  of  value  whatever  for  so  doing,  conveyed 
one  of  the  forty-acre  tracts  of  land  described  in  the  com- 
plaint, to  wit,  the  east  half  of  the  west  half  of  the  northeast 
quarter  of  section  twenty-three  (23),  township  19,  range  five 
(5),  to  said  William  H.  Castor,  who  now  holds  the  title  so 
conveyed  to  him. 

"  18.  At  the  date  of  the  sheriflF's  sale  and  continuously 
since  then,  said  William  H.  Castor  had  not  sufficient  prop- 
erty subject  to  execution,  excluding  that  described  in  the 
complaint,  to  pay  his  debts. 

"  19.  Said  defendant  Samuel  B.  Castor  purchased  said  Su- 
man  judgment  for  the  purpose  of  preventing  the  holder 
thereof  from  redeeming  from  said  sheriff's  sale,  and  made  the 
purchase  from  the  assignee  in  bankruptcy  to  prevent  other 
persons  from  becoming  the  owners  of  the  real  estate. 

"20.  On  the  23d  day  of  September,  1879,  said  Samuel  B. 
Castor  procured  a  sheriff's  deed  for  the  lands  described  in  the 
complaint  to  be  made  to  him  by  the  successor  of  the  sheriff 
who  had  issued  the  sheriff's  certificate,  said  deed  purporting 
to  be  made  in  pursuance  of  the  terms  of  said  certificate. 

"  21.  At  the  time  of  going  into  bankruptcy,  the  debts  ow- 
ing by  said  William  H.  Castor,  other  than  those  secured  by 
the  mortgage  of  August  26th,  1876,  and  those  represented  by 
the  judgments  hereinbefore  found  to  have  existed  as  judg- 
ment liens,  amounted  to  less  than  five  hundred  dollars,  and 
he  had  no  property  of  any  value  except  the  real  estate  de- 
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scribed  in  the  complaint  and  in  the  mortgage  of  August  26th, 
1876.  And  in  the  schedule  annexed  to  his  petition  to  be  ad- 
judged a  bankrupt,  he  exaggerated  the  amount  of  Hens  ex- 
isting against  his  real  estate  to  the  extent  of  eight  thousand 
seven  hundred  and  twenty-five  dollars.  He  also  failed  to 
state  or  show  anything  about  his  having  executed  the  mort- 
gage of  August  26th,  1876,  or  that  it  existed  as  a  lien  upon 
his  lands,  but  in  his  said  schedules  he  included  and  mentioned 
the  debts  secured  by  said  mortgage  as  judgment  liens.^' 

Upon  these  facts  so  found  the  court  below  rendered  judg- 
ment in  favor  of  appellees.  Appellants  ask  a  reversal  of  the 
judgment  upon  the  following  grounds : 

^^ First  There  was  no  valid  sheriff's  sale. 

'^Second.  The  purchaser  at  the  sheriff's  sale,  if  it  was  a  valid 
sale,  acquired  no  interest  in  the  lands  that  was  not  subject  to 
the  other  judgments,  and  the  sale  did  not  destroy  or  impair 
the  equality  of  the  liens. 

^^  Third.  Any  lien  or  estate  acquired  by  virtue  of  the  sher- 
iff's sale  was  merged  in  the  title  acquired  by  the  subsequent 
purchase  from  "the  assignee  in  bankruptcy. 

^^ Fourth.  No  equitable  reason  for  preventing  the  merger 
and  keeping  the  encumbrance  alive  after  the  purchase  from 
the  assignee  in  bankruptcy  exists. 

^^ Fifth.  The  contract  of  purchase  from  the  assignee  stipu- 
lating that  he  took  the  land  subject  to  all  encumbrances  bound 
the  land  in  Samuel  B.  Castor's  hands  for  the  payment  of  the 
encumbrances. 

^^ Sixth.  Samuel  B.  Castor  was  not  an  actual  bona  fide  pur- 
chaser of  the  sheriff's  title  for  himself,  but  procured  it  to  be 
held  in  trust  for  his  brother  William  H.  Castor,  and  procured 
it  to  assist  the  latter  in  carrying  out  his  intention  to  hinder, 
delay  and  defraud  his  creditors." 

As  to  the  sheriff's  sale,  the  argument  is  that  the  special  find- 
ings show  that  there  was  no  memorandum  made  at  the  time ; 
that  the  money  was  not  paid  at  the  time;  that  the  sale  was 
for  an  inadequate  amount,  and  that  for  these*  reasons  the  sale 
was  absolutely  void.     The  findings  show,  however,  that  at 
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the  time  of  the  .sale  the  sheriflF  wrote  out  and  signed  a  certif- 
icate of  sale  to  the  purchaser,  Bonebrake.  It  should  be  pre- 
sumed that  this  certificate  contains  all  that  the  statute  requires. 
2  R.  S.  1876,  p.  220;  R.  S.  1881,  section  766.  Such  a  certif- 
icate, it  has  been  held,  is  suflScient  to  take  the  sale  out  of  the 
statute  of  frauds.  Rorer  Jud.  Sales,  section  744 ;  Armstrong 
V.  Vnymarty  11  Minn.  220;  Freeman  Executions,  section  299, 
and  cases  cited.  But  if  it  was  not,  the  sale  here,  under  the 
facts  found,  was  not  void,  but  voidable  only ;  and  while  the 
purchaser  could  not  have  enforced  a  compliance  on  the  part 
of  the  sheriff,  and  he  on  the  other  hand  could  not  have  en- 
forced the  payment  of  the  amount  bid,  yet  there  was  a  moral 
obligation  on  the  part  of  both  to  comply  with  the  terms  of 
the  sale ;  and  when  the  parties,  recognising  this  moral  obli- 
gation, completed  the  sale  by  the  payment  of  the  money  and 
the  delivery  of  the  certificate,  and  no  new  rights  of  third 
parties  having  intervened,  the  sale  became  a  valid  sale,  so  far 
as  it  might  have  been  affected  by  the  statute  of  frauds.  Had- 
den  V.  Johnson,  7  Ind.  394 ;  Fowler  v.  Burget,  16  Ind.  341 ; 
Wills  V.  Ross,  77  Ind.  1  (40  Am.  R.  279) ;  Cool  v.  Peters 
BoXy  etc.,  Co.,  87  Ind.  531 ;  Owens  v.  Lewis,  46  Ind.  488,  518 
(15  Am.  R.  295). 

This  is  not  a  case  of  the  sheriff  selling  on  credit ;  nor  was 
the  certificate  delivered  before  the  money  was  paid.  Nor  is 
it  a  case  M^here  either  the  sheriff  or  purchaser  is  seeking  to  en- 
force the  sale.  The  sale,  as  we  have  seen,  was  consummated. 
There  was  a  delay  in  the  payment  of  the  purchase-money, 
but  it  does  not  appear  to  have  been  by  agreement  on  the  part 
^f  any  one. 

We  can  not  hold  that  there  was  such  an  inadequacy  in  the 
iimount  for  which  the  lands  were  sold  as  would  justify  a 
holding  that  the  sale  is  void.  In  a  direct  proceeding  for  that 
purpose,  inadequacy  of  price,  with  other  circumstances,  may 
be  such  as  to  justify  a  court  in  setting  aside  a  sheriff's  sale 
of  land.  But  even  in  such  a  proceeding  the  rulings  seem 
Vol..  101.— 28 
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to  be  that  inadequacy  of  price  alone  will  not  warrant  the 
setting  aside  of  a  sale.  Freeman  Executions,  section  309 ; 
Dawson  v.  Jackson,  62  Ind.  171 ;  Sowle  v.  Champion,  16  Ind. 
165;  Bertenshaw  v.  MoffiU,  6  Ind.  464;  Benton  v.  Shreevty  4 
Ind.  66;  Roe  v.  Ross,  2  Ind.  99;  Herman  Executions  411, 
section  252. 

This  doctrine  is  the  more  reasonable  in  States  which,  like 
this,  have  laws  allowing  redemption  from  sherifiF's  sales. 
Where  a  party  may  redeem  from  such  sales,  he  is  not  in  a 
very  favorable  condition  to  complain  that  the  amount  neces- 
sary to  a  redemption  is  small.  It  should  be  remembered 
here,  too,  that  this  is  not  a  direct  proceeding  to  set  aside  the 
sale.  The  case  is  prosecuted  upon  the  theory  that  the  sale  is- 
absolutely  void,  and  may  be  so  treated  in  a  collateral  pro- 
ceeding. The  rule  to  be  applied  in  such  cases  is  not  the 
same.  As  said  in  the  case  of  Dams  v.  Campbell^  12  Ind.  192,. 
a  sale  will  be  set  aside  as  erroneous  in  a  direct  proceeding  for 
that  purpose,  when  it  would  not  be  held  void  in  a  collateral  suit- 
See,  also,  Jones  v,  Kokomo  Building  Ass^n,  77  Ind.  340,  344. 
It  should  be  remembered  too,  that  while  the  lands  sold  for 
$1,125  were  worth  $8,780  they  were  subject  to  judgments  of 
equal  date  with  appellants',  in  the  sum  of  about  $13,000,  and 
the  judgment  over  in  the  foreclosure  proceedings  of  $6,233.29. 
It  is  true  that  the  land  covered  by  the  mortgage  was  worth 
$0,726,  but  that  did  not  prevent  the  judgment  over  being  a 
lien  upon  the  lands  in  controversy  here.  In  the  event  of 
the  mortgaged  land  not  selling  for  enough  to  satisfy  the  de- 
cree, the  owner  of  that  judgment  would  have  had  the  right  to 
look  to  the  lands  described  in  the  complaint  for  the  balance, 
subject,  of  course,  to  the  older  judgments. 

After  the  sale,  the  judgment  in  favor  of  the  Lebanon  bank 
was  satisfied  by  some  one;  the  Essinger  judgment  was  in  a 
way  satisfied,  and  the  Suman  judgment  purchased  by  Samuel 
B.  Castor,  but  they  were  all  liens  at  the  time  of  the  sale,  and 
we  know  of  no  reason  why  the  Suman  judgment  did  not  con- 
tinue to  be  a  lien.     But  if  the  bank  and  Essinger  judgments 


NOVEMBER  TERM,  1884.  435 

Elston  et  oL  v.  Castor  et  oL 

were  deducted,  the  liens  aside  from  the  judgment  over  would 
still  be  over  $7,000,  almost  as  much  as  the  value  of  the  lands 
sold.  Any  of  these  judgment  plaintiffs,  as  we  shall  see  here- 
after, might  have  redeemed  from  the  sale  on  the  Essinger 
judgment.  When  all  these  facts  are  considered,  it  can  not 
be  said  that  the  amount  for  which  the  lands  were  sold  was 
so  inadequate  as  to  render  the  sale  void.  Kerr  v.  Haverstick, 
94  Ind.  178. 

There  was  no  secrecy  about  the  sale,  nor  was  there  any  com- 
bination by  which  the  selling  price  was  kept  down.  For 
aught  that  appears,  appellants  and  others  might  have  attended 
the  sale  and  competed  as  bidders.  Why  Bonebrake  bid  off 
the  lands,  and  agreed  that  Samuel  B.  Castor  should  pay  the 
amount  and  become  the  assignee  of  the  certificate,  is  not 
shown ;  but  this  is  hardly  a  circumstance  to  throw  suspicion 
upon  the  sale.  Samuel  B.  Castor  was  a  judgment  creditor, 
and  had  a  right  to  protect  his  judgment,  and  he  had  the  right 
that  any  other  person  might  have  exercised  to  buy  the  lands 
with  the  hope  of  profit.  And  after  the  purchase  he  had  a 
right  to  protect  the  sale  against  redemption  by  purchasing  the 
judgments  of  others,  who  threatened  or  contemplated  a  re- 
demption. He  also  had  the  undoubted  right  to  purchase  the 
judgments  at  the  lowest  figdres  that  the  parties  might  agree 
upon.  That  he  purchased  them  for  less  than  their  face  was 
a  matter  between  him  and  those  from  whom  he  purchased ;  it 
is  surely  not  a  matter  about  which  appellants  may  complain. 
They  might  have  done  the  same  thing.  He  seems  to  have 
paid  his  own  money.  So  fer  as  shown,  Wm.  H.  Castor  did 
not  ftirnish  a  dollar. 

There  are  other  circumstances  that  appellants  claim  are 
connected  with  the  sale,  which  we  shall  notice  fiirther  along. 

At  the  time  the  judgments  were  taken,  except  that  in  the 
foreclosure  proceedings,  Wm.  H.  Castor  was  not  the  owner 
of  the  lands  described  in  the  complaint.  When  he  became 
the  owner  of  them  by  the  death  of  his  wife,  the  judgment 
liens  all  attached  at  the  same  instant,  and  became  equal  liens. 
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This  is  conceded,  and  is  well  settled  by  authority.  The  ex- 
ecution upon  the  Essington  judgment  was  the  first  and  only- 
execution  issued  and  levied,  and  upon  that  the  lands  were 
sold.  The  contention  of  appellants  is,  that  conceding  the  sale 
to  have  been  valid,  yet  it  did  not  destroy  the  equality  of  the 
liensof  the  several  judgments;  that  hence  the  purchaser  took 
the  lands  subject  to  those  liens,  and  that,  therefore,  the  lands 
may  be  re-sold  upon  those  judgments  without  redemption 
from  the  sale  and  without  regard  to  it.  In  the  maintenance 
of  this  contention,  they  have  found  it  necessary  to  assail  the 
case  of  Michaels  v.  Boyd,  1  Ind.  259.  In  that  case,  as  in  this, 
the  judgment  defendant  owned  no  real  estate  at  the  time  the 
judgments  were  rendered.  It  was  held  that  the  several  judg- 
ments attached  and  became  Hens  at  the  same  instant  upon  the 
after-acquired  real  estate,  and  hence  liens  in  all  things  equal. 
One  of  the  judgment  plaintiffs  had  an  execution  issued  upon 
his  judgment,  upon  which  the  real  estate  was  sold.  The  con- 
test was  between  him  and  other  judgment  plaintifis,  as  to 
who  was  entitled  to  the  fund  in  the  hands  of  the  sheriff.  It 
was  decided  that  he  whose  execution  was  first  issued  and  levied 
was  entitled  to  it.  In  support  of  the  holding,  the  cases  of 
Adams  v.  Dyer,  8  Johns.  347,  Waterman  v.  Haskin,  11  Johns. 
228,  and  Burney  v.  Boyett,  1  H!bw.  (Miss.)  39,  were  cited. 

The  decision,  in  effect,  is  a  holding  that  the  prior  levy  gave 
priority  to  the  judgment  upon  which  it  was  issued.  In  stat- 
ing the  question,  preliminary  to  a  decision  in  the  aflSrmative, 
Judge  Blackford  said :  "  The  first  question  presented  is, 
was  the  judgment  of  the  plaintiffs  entitled  to  priority  as  to 
the  date  of  the  lien?"  This  decision  has  never  been  ques- 
tioned by  this  court,  but  on  the  contrary  approved  and  fol- 
lowed. In  the  case  of  Lovrry  v.  Reed,  89  Ind.  442,  a  ques- 
tion was  made  as  to  the  superiority  of  title.  A  party  had 
become  replevin  bail  on  two  judgments  on  the  same  day.  As 
to  his  real  estate,  the  liens  of  the  two  judgments  were  thus 
equal.  One  of  the  judgment  creditors  had  an  execution  is- 
sued upon  his  judgment,  upon  which  the  land  of  the  replevin 
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bail  was  sold.  Afterwards,  another  judgment  creditor  had 
an  execution  issued  upon  his  judgment^  and  the  land  was 
again  sold.  The  court,  after  citing  with  approbation  the 
case  of  Michaels  v.  Boyd,  supra,  said :  "  In  the  case  at  bar  the 
judgments  against  the  replevin  bail  became  liens  on  his  prop- 
erty on  the  same  day ;  neither  had  any  priority  over  the  other. 
*  *  *  The  appellee,  by  his  superior  diligence  in  issuing  and 
levying  his  execution,  secured  the  preference."  Although 
not  in  explicit  terms  reasserted,  the  same  doctrine  was  recog- 
nized in  the  case  of  State,  ex  reL,  v.  Oisney,  96  Ind.  266. 

We  are  cited  to  the  case  of  Rockhill  v.  Hanna,  4  McLean, 
654,  in  which  the  U.  S.  Circuit  Court  for  the  district  of  In- 
diana declined  to  follow  the  case  of  Michaels  v.  Boyd,  supra, 
and  the  cases  therein  cited.  Of  that  case  it  is  sufficient  to 
say  that  it  went  to  the  Supreme  Court  of  the  United  States 
upon  a  certificate  of  division  in  opinion  between  the  judges 
below  and  was  there  reversed.  In  the  opinion,  the  case  of 
Michaels  v.  Boyd,  supra,  and  the  cases  therein  cited,  were 
cited  and  approved,  and  their  doctrine  reasserted.  Rockhill 
V.  Hanna,  15  How.  (U.  S.)  189. 

The  same  doctrine  has  been  held  in  many  other  cases.  In 
the  case  of  Smith  v.  Lind,  29  111.  24,  the  court  said :  "  While 
the  lien  was  made  equal,  diligence  was  left  to  its  reward. 
Under  the  general  law,  the  lien  of  judgments  is  equal,  but 
the  vigilant  creditor  can  acquire  a  preference  in  the  payment 
of  his  judgment,  although  it  has  but  an  equal  lien,  by  first 
issuing  his  execution.  IfDne  creditor,  who  is  precisely  equal 
to  another  in  point  of  lien,  shall  get  an  advantage  by  the  use 
of  superior  diligence  in  discovering  property,  making  a  levy 
and  sale  of  it,  where  is  the  hardship  or  injustice  ?  If  the  prop- 
erty is  sold  below  its  value,  the  right  of  redemption  and  re- 
sale remains  to  the  other  judgment  creditors."  This  case  also 
cites  and  approves  the  case  of  Michaels  v.  Boyd,  supra. 

The  same  doctrine  is  held  in  Mississippi.  Bumey  v.  Boyett, 
supra.  And  so  in  Missouri.  In  the  case  of  Bruce  v.  Vogel, 
38  Mo.  100,  it  was  said :    "  If  one  creditor  who  is  exactly 
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equal  to  another  as  regards  Hens,  by  energy,  perseverance  and 
diligence,  discovers  property  whereon  to  levy  and  make  his 
money,  justice  demands  that  he  shall  reap  the  fruits  of  his  in- 
dustry. *  *  *  We  are  well  satisfied,  on  principle,  that  when? 
judgment  liens  are  equal,  one  judgment  creditor  can  get  pri- 
ority over  another  by  his  superior  vigilance  and  watchful- 
ness/' 

The  Alabama  court  is  in  accord  with  the  above  cases.  BUm 
v.  Wattdna,  16  Ala.  229.  And  so  is  the  Iowa  court.  Cookx. 
Dillon,  9  Iowa,  407. 

In  the  case  of  Lippencott  v.  Wilson,  40  Iowa,  425,  the  facts 
were  as  follows :  Two  parties  recovered  judgments  against  a 
third  party  on  the  same  day.  One  of  the  judgment  creditors, 
Ellison,  had  an  execution  issued  upon  his  judgment,  and  levied 
upon  the  land  of  the  judgment  defendant.  The  land  was  sold 
upon  the  execution  and  purchased  by  the  judgment  creditor 
upon  whose  judgment  the  execution  was  issued.  The  other 
judgment  creditor  brought  an  action  to  have  the  land  sub- 
jected to  the  payment  of  his  judgment.  The  court  said :  "  It 
has  also  been  held  that, '  as  between  judgment  creditors  whose 
liens  are  of  the  same  date,  he  who  first  takes  the  property  in 
execution  has  the  preference  to  be  first  paid  out  of  its  pro- 
ceeds.* *  5*^  *  It  is  not  possible  to  accept  these  propositions,  and 
to  accede  to  them  their  logical  consequences,  and  at  the  same 
time  to  deny  to  the  Ellisons  the  prior  and  better  right  to  the 
property  in  controversy,  under  the  facts  stipulated  and  admit- 
ted in  argument."  This  case,  it  will  be  observed,  decides  the 
exact  question  involved  here,  and  against  appellants'  con- 
tention. 

Mr.  Freeman,  in  his  work  on  Judgments,  at  section  374, 
says :  "  If  two  or  more  judgments,  on  account  of  their  con- 
temporaneous rendition  or  docketing,  or  from  any  other  cause, 
are  equally  entitled  to  precedence  as  liens  on  the  real  estate 
of  the  judgment  debtor,  this  equality  may  be  destroyed,  in 
order  to  give  precedence  to  the  lien-holder  who  first  attempts 
to  subject  any  specific   real  estate   to  the   payment  of  his 
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Hen.  *  The  law  favors  diligent  creditors;'  and  the  courts  seem 
to  be  unanimous,  where  liens  are  otherwise  equal,  in  accord- 
ing to  him  who  first  takes  property  in  execution,  the  right  to 
be  first  satisfied  out  of  its  proceeds!'  See,  also,  Freeman  Ex- 
ecutions, section  203. 

Rorer  in  his  work  on  Judicial  Sales,  section  703,  says :  "  If 
several  judgment  creditors  have  judgments  of  equal  date,  and 
their  judgments  are  in  law  all  liens  on  the  real  estate  of  the 
same  defendant,  the  one  that  levies  thereon  first  obtains 
priority." 

The  result  of  all  these  authorities,  and  the  direct  holding 
of  some  of  them,  is  that  where  there  are  different  judgments, 
which  are  equally  liens  upon  the  lands  of  the  judgment  debtor, 
the  judgment  creditor  who  first  has  issued  and  levied  an  exe- 
cution thereby  obtains  a  lien  which  is  superior  to  that  of  the 
other  judgments  upon  which  executions  have  been  subse- 
quently issued,  or  upon  which  no  executions  have  been  issued. 
The  result  of  this  is  that  the  first  execution  so  far  subordi- 
nates the  lien  of  the  other  judgments,  that  the  owners  of  them 
may  redeem  from  the  sale  upon  the  first  execution,  under  the 
statute  which  provides  that  junior  judgment  creditors  may 
redeem. 

It  would  be  illogical  to  hold  that  by  such  an  execution  the 
judgment  creditor  acquires  a  priority,  to  be  paid  out  of  the 
proceeds  of  the  sale,  but  that  the  purchaser  who  pays  the 
money  gets  nothing  that  he  can  hold  as  against  the  other 
judgments.  In  this  case,  the  liens  at  the  time  of  the  sale  far 
exceeded  the  value  of  the  lands.  According  to  the  theory  of 
appellants,  a  purchaser  at  a  sheriff's  sale  could  not  get  a  valid 
title  unless  he  should  bid  and  pay  enough  to  discharge  all  of 
the  liens;  for  if  he  should  bid  and  pay  less,  each  of  the  other 
judgment  creditors  might  disregard  the  sale,  treat  it  as  void, 
and  re-sell  the  land  ;  and  thus  the  re-sales  might  continue  un- 
til each  judgment  creditor  should  be  paid  full,  each  time  the 
purchaser  losing  what  he  paid,  unless,  perhaps,  executions 
should  be  issued  upon  all  of  the  judgments  at  the  same  time. 
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But  if  any  one  judgment  creditor  should  refuse  to  have  an 
execution  issued  upon  his  judgment,  then  the  same  difficuhy 
would  arise,  and  the  land  could  not  be  sold  so  as  to  carry  a 
valid  and  sure  title. 

Judgments  are  liens  upon  the  real  estate  of  the  judgment 
debtor  because  the  statute  makes  them  such.  This  Hen  i:* 
given  for  the  purpose  of  collection,  Mr.  Freeman  says,  "  'A 
judgment  is  not  a  specific  lien  on  any  particular  real  estate 
of  the  judgipent  debtor,  but  a  general  lien  upon  all  his  real 
estate,  subject  to  all  prior  liens,  either  legal  or  equitable,  ir- 
respective of  any  knowledge  of  the  judgment  creditor  as  to 
the  existence  of  such  liens.'  '  In  short,  a  judgment  creditor  has^ 
no  ju8  in  re,  but  a  mere  power  to  make  his  general  lien  et- 
fectual,  by  following  up  the  steps  of  the  law,  and  consummat- 
ing his  judgment  by  an  execution  and  levy  on  the  land,'  "  Sec- 
tion 338.  And  so  it  was  said  in  the  case  of  Gimbel  v.  Stolte^ 
59  Ind.  446,  451,  distinguishing  a  mortgage  and  judgment 
lien :  "  There  can  be  no  doubt  that  a  law,  which  gives  a  judg- 
ment  creditor  a  lien  on  the  real  estate  of  the  debtor,  relates 
solely  to  the  remedy.'' 

When  the  liens  are  thus  equal,  and  one  of  the  judgment 
creditors  first  pursues  the  remedy  and  exercises  the  power  of 
making  his  lien  effectual  by  following  up  the  steps  of  the  law 
by  an  execution  and  levy,  he  thereby  makes  his  consummated 
lien  superior,  which  until  then  was  but  equal. 

This  does  not  conflict  with  the  rulings  that  a  judgment  Hen 
which  is  superior  by  seniority  can  not  be  overthrown  by  a 
junior  judgment  lien.  There  the  preference  is  completed  by 
the  seniority.  Here  there  is  no  seniority,  and  the  preference 
is  brought  about  by  the  superior  diligence  in  following  up  the 
steps  of  the  law,  and,  in  a  sense,  appropriating  the  property 
by  the  levy  of  an  execution. 

Upon  the  theory  that  the  levy  of  an  execution  fixes  and 
strengthens  the  judgment  lien  rests  the  decision  of  this  and 
other  courts  holding  that  a  judgment  lien  maybe  enforced  by 
a  sale  of  the  property  upon  which  it  is  a  lien,  after  the  bank- 
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ruptcy  of  the  judgment  debtor,  if  the  execution  has  been 
levied  before  such  bankruptcy ;  and  that  a  judgment  lien, 
without  an  execution  and  such  levy,  may  not  be  thus  enforced 
after  the  bankruptcy  of  the  judgment  debtor.  O'Harra  v. 
Stone,  48  Ind.  417;  Blair  v.  Hanna,  87  Ind.  298. 

In  the  case  before  us,  the  execution  upon  which  the  sale 
was  made  had  been  levied  before  the  bankruptcy  of  Wm.  H. 
Castor;  therefore  his  bankruptcy  did  not  affect  the  ^le,  nor 
in  any  way  affect  the  title  through  that  sale.  Before  the  ex- 
piration of  the  year  for  redemption  had  expired,  the  assignee 
in  bankruptcy,  upon  the  suggestion  of  appellee  Samuel  B. 
Castor,  procured  an  order  from  the  bankrupt  court  for  the  sale 
of  the  bankrupt's  real  estate,  subject  to  the  liens  thereon.  The 
sale  was  thus  made  to  Samuel  B.  Castor  for  seventy-five  dol- 
lars. At  the  expiration  of  the  year  for  redemption,  said  Cas- 
tor procured  a  sheriff's  deed  for  the  real  estate.  It  is  said 
in  argument  that  the  sheriff's  deed  conveyed  nothing,  because 
at  that  time  all  the  title  and  rights  that  the  owner,  Wm.  H. 
Castor,  had  in  the  real  estate,  had  passed  from  him  by  the 
bankruptcy  proceedings.  A  sufficient  answer  to  this  is  that 
the  title  carried  by  a  sheriff's  deed  is  not  the  title  that  the 
judgment  debtor  may  have  at  the  time  the  sheriff's  deed  is 
made,  but  the  title  he  had  when  the  judgment  became  a 
lien,  and  at  the  time  of  the  sale.  Doe  v.  Horn,  1  Ind.  363 ; 
Smith  v.  Allen,  1  Blackf.  22;  Gale  v.  Parka,  68  Ind.  117; 
Wilhelm  v.  Humphries,  97  Ind.  520;  EllioU  v.  Cale,  80  Ind. 
285;  miey  v.  Davis,  83  Ind.  1. 

Suppose,  that  instead  of  going  into  bankruptcy,  Wm;  H. 
Castor  had  himself  sold  his  interest  in  the  lands,  after  they 
had  been  sold  by  the  sheriff,  could  it  be  said  that  because  he 
had  no  title  or  interest  in  the  lands  when  the  sheriff's  deed 
was  made,  that  deed  conveyed  no  title?  Clearly  not.  It 
can  make  no  difference  whether  he  made  such  a  sale,  or  was 
divested  of  title  to  and  interest  in  the  lands  by  the  bankruptcy 
proceedings.  It  is  contended  by  appellants,  and  conceded  by 
appellees,  that  as  the  lands  were  sold  by  the  assignee  subject 
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to  the  liens  thereon,  appellants^  judgment  lien  was  not  de- 
stroyed by  the  bankruptcy  proceedings.  It  is  not  contended 
that  the  purchase  from  the  assignee  bound  Samuel  B.  Castor, 
the  purchaser,  to  pay  off  the  Hens,  but  only  that  the  sale  did 
not  divest  those  liens ;  that  he  took  and  held  the  lands  sub- 
ject to  the  judgment  liens,  and  that,  therefore,  they  may  be 
enforced  against  the  lands  notwithstanding  the  sheriff's  sale 
and  deed.  And  to  make  good  their  theory  in  this  regard  ap- 
pellants argue  that  the  sheriff's  certificate  held  by  Samuel  B. 
Castor  did  not  convey  a  legal  title,  but  only  a  lien  or  equi- 
table title,  and  that  as  he  acquired  title  from  the  assignee  be- 
fore getting  a  sheriff's  deed,  that  title  was  the  superior  title, 
and  merged  and  swallowed  up  whatever  title  or  interest  was 
carried  by  the  certificate.  It  is  settled  that  the  sheriff's  cer- 
tificate does  not  convey  a  legal  title  to  the  purchaser.  Has- 
selman  v.  Lowe,  70  Ind.  414. 

By  the  bankruptcy  all  of  the  right  andv  title  of  the  bank- 
rupt passed  to  his  assignee,  and  this  was  the  right  to  redeem 
from  the  sheriff's  sale.  The  assignee  took  the  lands  subject 
to  the  rights  of  Samuel  B.  Castor,  the  purchaser  at  the  sher- 
iff's sale.  He  might  have  redeemed  from  that  sale  and  made 
the  lands  assets  for  the  payment  of  the  bankrupt's  debts,  or 
he  might  have  sold  the  lands  subject  to  the  sale  and  the  liens 
upon  them.  The  latter  he  did.  Had  he  sold  to  any  person 
other  than  Samuel  B.  Castor,  the  purchaser  would  have  be- 
come the  owner  of  the  equity  of  redemption,  and  might  have 
redeemed  from  the  sheriff's  sale.  It  can  not  be  said,  we  think, 
that,  by  the  purchase  from  the  assignee,  Castor  redeemed  the 
land  from  the  sheriff's  sale.  Does  it  follow,  then,  that  be- 
cause he  was  the  purchaser  at  the  sheriff's  sale  and  the  pur- 
chaser from  the  assignee,  the  title  derived  from  the  as- 
signee swallowed  up  and  destroyed  all  of  his  rights  under  the 
sheriff's  sale,  so  that  he  could  not  at  the  end  of  the  year  for 
redemption  take  a  sheriff's  deed,  and  complete  his  title  through 
the  sheriff's  sale? 

It  is  a  general  rule  at  law  that  when  two  titles  meet  in  the 
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same  person,  the  greater  will  merge  and  destroy  the  lesser,  but 
this  is  not  the  general  rule  in  equity. 

In  the  case  of  Howe  v.  Woodruff,  12  Ind.  214,  it  was  said : 
"  But,  notwithstanding  this  technical  rule  of  law,  it  is  well 
settled  that  a  court  of  equity  will  keep  an  encumbrance  alive, 
or  consider  it  extinguished,  as  will  best  subserve  the  purposes 
of  justice  and  the  actual  and  just  intention  of  the  party." 
See,  also,  Haggerty  v.  Byrne,  75  Ind.  499 ;  Smith  v.  Osier- 
meyer,  68  Ind.  432 ;  Gatling  v.  Dunn,  52  Ind.  498. 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  at  sec- 
tion 788,  says  :  "  If  the  intention  has  not  been  thus  expressed, 
it  will  be  sought  for  and  ascertained  in  all  the  circumstances 
of  the  transaction.  If  it  appears  from  all  these  circumstances 
to  be  for  the  benefit  of  the  party  acquiring  both  interests,  that 
a  merger  shall  not  take  place,  but  that  the  equitable  or  lesser 
estate  shall  be  kept  alive,  then  his  intention  that  such  a  result 
should  follow  will  be  presumed,  and  equity  will  carry  it  into 
execution  by  preventing  a  merger.  *  *  *  If  from  all  the 
circumstances  a  merger  would  be  disadvantageous  to  the  party, 
then  his  intention  that  it  should  not  result  will  be  presumed." 

And  again,  at  section  791 :  "  If  there  is  no  reason  for  keep- 
ing.it  "  (the  lien)  "alive,  then  equity  will,  in  the  absence  of 
any  declaration  of  his  intention,  destroy  it ;  but  if  there  is 
any  reason  for  keeping  it  alive,  such  as  the  existence  of  an- 
other incumbrance,  equity  will  not  destroy  it."  See,  also, 
section  793. 

There  can  be  no  doubt,  we  think,  as  to  the  intention  of 
Samuel  B.  Castor  in  purchasing  the  land  at  the  sheriff's  sale. 
He  had  a  lien  upon  it  by  the  judgment  over  in  the  foreclosure 
proceedings.  He  had  a  right  to  protect  that  lien  by  a  pur- 
chase of  the  land.  He  also,  as  we  have  said,  had  a  right  to 
purchase  the  land  as  an  investment.  After  he  purchased  it, 
it  was  to  his  interest  to  protect  the  purchase.  It  is  said  in 
some  of  the  special  findings,  that  after  the  purchase  at  the 
sheriff's  sale,  he  purchased  one  of  the  other  judgments  to  pre- 
vent a  redemption.     This  he  undoubtedly  had  a  right  to  do, 
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and  it  shows  that  his  intention  was  to  protect  his  interest  ac- 
quired through  the  sheriff's  sale. 

It  is  found  further  that  he  made  the  purchase  from  the  as- 
signee in  bankruptcy  to  prevent  other  jxjrsons  from  becoming 
the  owners  of  the  real  estate.  This,  if  it  shows  anything, 
shows  that  he  was  still  seeking  to  protect  his  interest  in  the  land 
by  the  sheriff's  sale ;  and  the  fact  that  when  the  year  of  redemj)- 
tion  expired  he  procured  a  sheriff's  deed,  shows  that  he  intendeil 
to  preserve  the  sheriff's  sale,  and  acquire  title  through  it.  It 
is  evident  that  he  did  not  rely  for  the  better  title  upon  the 
purchase  from  the  assignee.  To  have  relied  upon  that,  and 
abandon  the  purchase  from  the  sheriff,  would  have  been  to 
abandon  all  idea  of  making  the  judgment  over  in  the  fore- 
closure proceeding  more  secure,  and  to  have  lost  all  that  he 
paid  to  the  sheriff,  because,  having  purchased  from  the  as- 
signee subject  to  all  liens,  in  the  absence  of  title  through  the 
sheriff's  sale,  he  would  have  been  compelled  to  i)ay  the  liens 
or  lose  the  land  and  all  that  he  had  paid  out. 

Upon  all  these  considerations,  we  think  that  it  is  but  a{)- 
plying  the  reasonable  rules  of  equity  to  hold  that  the  pur- 
chase from  the  assignee  did  not  destroy  the  rights  acquired 
by  the  sheriff's  sale,  and  that  Castor,  the  purchaser  at  that 
sale,  had  a  right  to  a  sheriff's  deed,  and  that  the  deed  con- 
veyed a  title  antedating  the  title  acquired  from  the  assignee. 
This  is  so,  unless  there  is  some  reason  not  yet  noticed  why  it 
should  not  be  so. 

It  is  said  by  Mr.  Pomeroy,  at  section  794  of  his  work,  sn- 
pra-y  that  equity  will  not  prevent  a  merger  when  it  will  aid 
in  carrying  a  fraud  or  other  unconscientious  wrong  into  effect, 
and  that  equity  only  interposes  to  prevent  a  merger,  i*n  order 
thereby  to  work  substantial  justice. 

Appellants  seek  an  application  of  this  doctrine  to  this  case, 
and  insist  that  the  special  findings  show  that  Samuel  B,  Cas- 
tor was  in  collusion  with  his  bankrupt  brother  to  defraud  the 
other  creditors,  and  they  cite  the  manner  of  the  sheriff's  sale, 
the  purchase  of  one  of  the  other  judgments,  the  feet  that  the 
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bankrupt  brother  has  been  allowed  to  remain  upon  the  lands, 
receiving  the  rents  and  making  improvements,  the  fact  that 
Samuel  B.  has  conveyed  to  him  one  forty-acre  tract  of  the 
land,  and  the  fact  that  in  his  schedules  in  bankruptcy  Wm. 
H.  Castor  exaggerated  the  amount  of  the  liens  upon  his  real 
estate.  The  court  below  found  these  facts,  but  failed  to  find 
the  ultimate  fact,  that  in  all  this  there  was  any  collusion  be- 
tween the  brothers,  or  that  there  was  any  fraud,  or  intent  to 
defraud  any  one.  If  appellants  were  satisfied  that  the  several 
facts  mentioned  were  badges  of  fraud,  and  that  fraud  in  fact 
should  have  been  found,  their  proper  course  was  by  motion 
for  a  new  trial.  Fraud  in  such  cases  is  a  question  of  fact,  and 
hence  we  can  not  determine  it  here  as  a  matter  of  law  from 
the  facts  here  found.  Louthain  v.  Miller y  85  Ind.  161.  Nor 
is  there  anything  found  from  which  we  can  say  as  a  matter 
of  law,  that  the  lands  are  held  in  trust  for  Wm.  H.  Castor. 
There  is  no  evidence  of  any  agreement  of  that  kind.  Wm. 
H.  Castor  is  not  shown  to  have  furnished  any  money  in  the 
purchase  of  the  lands.  The  only  circumstance  in  the  case 
looking  that  way  is  the  fact  that  Samuel  B.  Castor  has  con- 
veyed to  his  bankrupt  brother  forty  acres  of  land,  the  value 
of  which  is  not  shown,  and  has  left  him  upon  the  lands  to 
repair  his  fortune,  instead  of  going  West.  Samuel  B.,  as 
matters  have  turned  out,  has  undoubtedly  realized  hand- 
somely upon  his  investment,  and  appellants  have  realized 
nothing,  but  that  has  been  entirely  their  own  fault,  in  failing 
to  look  after  their  interests  at  a  proper  time  and  in  a  proper 
manner.  They  might  have  attended  the  sheriff's  sale  and 
been  competing  bidders ;  they  might  have  redeemed  from 
that  sale ;  they  might  have  been  competing  bidders  at  the  as- 
signee's sale,  and  through  the  assignee  they  might  have  brought 
to  the  knowledge  of  the  bankrupt  court  the  fact  that  in  the 
bankrupt's  schedule  he  exaggerated  the  amount  of  the  liens 
upon  his  land,  and  thus  have  prevented  the  assignee's  sale,  or 
had  it  set  aside  aft;er  it  was  made.  All  of  this  they  neglected 
to  do.     Whatever  of  fraud  or  unfair  dealing  there  may  have 
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been  in  the  bankruptcy  proceeding  was  a  matter  to  have  been 
dealt  with  by  the  assignee  in  bankruptcy  and  the  bankrupt 
court.     jB/aiV  v.  Ilanna,  87  Ind.  298. 

It  is  too  late  now  to  attack  and  overthrow  the  title  of  Sam- 
uel B.  Castor  in  the  manner  here  attempted.  The  judgment 
must,  therefore,  be  affirmed,  with  costs. 

Filed  April  2, 1885;  petition  for  a  rehearing  withdrawn  May  12, 1885. 


No.  12,017. 

Cook  et  al.  v.  The  State,  for  Use  of  Whitten,  Com- 
j§}  ^  missioner  of  drainage. 

133    0O1J 

ioi  "446!  Deainage. —  Lien  of  AsoeasmenU  Under  Ad  of  March  Sth^  1883, — Under  the 

^^  ^^  drainage  act  of  March  8th,  1883,  the  lien  of  assessments  attaches  upon 

the  approval  hj  the  court  of  the  assessments  made  by  commissioneis  of 
drainage,  and  such  lien  relates  back  to  the  filing  of  the  petition. 
Same. — Priority  of  Mortgage  Lien — But  where,  before  the  approval  by  the 
court  of  such  assessments,  the  lien  of  a  mortgage,  executed  to  a  person 
who  was  not  a  party  to,  and  had  no  notice  of,  the  drainage  proceedingt 
has  attached  to  property  assessed  as  benefited,  it  will  have  priority 
over  the  assessment  lien. 

From  the  St.  Joseph  Circuit  Court. 

J,  Bradley  and  J.  H.  Bradley y  for  appellants. 

Franklin,  C. — Appellants,  other  than  Bradley,  on  the 
5th  day  of  December,  1882,  commenced  drainage  proceedings 
in  the  St.  Joseph  Circuit  Court. 

The  petition  was  heard ;  commissioners  appointed,  to  whom 
the  matter  was  referred  ;  they  reported  an  assessment  of  ben- 
efits and  damages,  which  was  approved  by  the  court  and  the 
ditch  ordered  to  be  constructed.  The  construction  commis- 
sioner gave  the  required  notice,  and  made  an  assessment  by 
instalments  to  pay  for  the  work.  No  dates  are  given  of  any 
of  the  proceedings  subsequent  to  the  filing  of  the  petition, 
except  as  hereinafler  named,  and  no  part  of  the  record  is 


NOVEMBER  TERM,  1884.  447 

Cook  etoLv.  The  State,  for  use  of  W bitten,  Commiss Loner  of  Drainage. 

made  a  part  of  the  complaint  by  exhibit  or  otherwise.  The 
complaint  alleges  that  the  appellant  Bradley  held  a  mortgage 
upon  the  lands  against  which  the  benefits  had  been  assessed, 
which  was  a  junior  lien  upon  the  lands  to  said  assessment,  and 
asked  judgment  for  the  assessments  by  instalments,  and  that 
it  be  declared  a  prior  lien  to  said  Bradley's  mortgage. 

Bradley  answered,  setting  up  her  mortgage  as  a  prior  lien 
to  said  assessments. 

The  other  defendants  were  defaulted,  and  a  demurrer  was 
sustained  to  Bradley ^s  answer.  The  court  rendered  judgment 
on  the  demurrer  for  the  assessments,  and  decreed  it  a  prior 
lien  upon  the  land  to  said  mortgage.  Bradley  appealed  to 
this  court,  and  has  assigned  for  error  the  sustaining  of  the 
demurrer  to  her  answer. 

The  answer  alleges  that  the  mortgage  to  Bradley  was  exe- 
cuted on  the  5th  day  of  January,  1883,  and  that  the  lien  for 
the  assessments  did  not  attach  until  the  27th  day  of  June, 
1883,  subsequent  to  the  execution  and  recording  of  the  mort- 
gage, and  that  the  same  was  junior  and  subject  to  the  lien  of 
the  mortgage. 

Appellant,  in  her  brief,  expressly  waives  all  objections  to 
the  complaint,  and  insists  that  the  lien  of  the  mortgage  is 
prior  in  point  of  time,  and  paramount  to  the  lien  claimed  by 
appellee. 

The  4278th  section,  R.  S.  1881,  provides  that  "  The  amount 
of  assessments  so  made  by  such  commissioner"  (that  is, 
the  commissioner  having  charge  of  the  work)  "  shall  be  a  lien 
upon  the  lands  so  assessed,  from  the  date  of  recording  notice 
of  the  establishing  of  the  work  by  the  court.  *  *  *  Such 
recording  shall  be  notice  to  all  the  world  of  such  lien  from 
the  date  thereof."  Which  notice  the  complaint  alleges  was 
recorded  on  the  27th  day  of  June,  1883,  which  is  also  stated 
in  the  answer. 

This  lien  for  assessments  is  purely  statutory ;  it  exists  and 
must  be  controlled  alone  by  the  statute,  and  if  the  foregoing 
contained  all  the  statutory  provisions  on  the  subject,  there 
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would  be  no  difficulty  in  the  question.  But  three  days  after 
the  execution  of  the  mortgage  the  act  of  March  8th,  1883, 
went  into  force,  which  provides,  among  other  things,  in  the 
oth  section  thereof,  that  "  the  amount  of  the  assessment,  as 
made  or  approved  and  confirmed  by  the  court,  shall  be  a  lien 
upon  the  lands  so  assessed,  from  the  time  of  filing  the  peti- 
tion."    Acts  1883,  p.  179. 

The  assessment  creating  the  lien  under  the  act  of  1881  is 
the  assessment  made  by  the  commissioner  having  charge  of 
the  work,  and  the  assessment  creating  the  lien  under  the  act 
of  1883  is  that  made  by  the  drainage  commissioners  as  ap- 
proved by  the  court.     Moss  v.  States  ex  reL,  ante,  p.  321. 

In  the  case  under  consideration,  the  mortgage  was  executed 
before  the  lien  of  the  assessment  was  created  under  either  of 
the  above  named  statutes.  But  while  under  the  statute  of 
1881  it  attached  upon  the  recording  of  the  notice  of  the  as- 
sessment, under  the  statute  of  1883  it  attached  upon  the  ap- 
proval of  the  assessment  of  the  commissioners,  and  related 
back  to  the  filing  of  the  petition,  which  was  notice  to  all  par- 
ties named  therein. 

The  date  of  the  approval  by  the  court  of  assessments  by 
the  commissioners  is  not  stated  either  in  the  complaint  or  an- 
swer. We,  therefore,  can  not  infer  that  it  was  before  the  ex- 
ecution of  the  mortgage ;  and  the  question  arises  can  a  lien 
created  after  another  lien  has  already  attached  be  made,  by 
relation  back,  to  supersede  the  lien  that  had  already  attached? 
We  think  this  question  must  be  answered  in  the  negative. 

When  appellant  contracted  for  and  accepted  his  mortgage, 
no  such  lien  was  upon  the  land,  and  he  had  a  right  to  rely 
upon  his  mortgage  being  superior  to  any  other  lien  that  might 
be  subsequently  created.  He  was  not  a  party  to  the  drainage 
proceedings,  was  not  named  in  the  petition  or  any  other  part 
of  the  proceedings,  had  no  notice  whatever  of  such  proceed- 
ings prior  to  the  receipt  of  his  said  mortgage,  and  was  not 
bound  thereby. 

We  think  the  lien  of  appellant's  mortgage  is  prior  and  su- 
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perior  to  the  lien  of  the  drain  assessments,  and  that  the  court 
erred  in  sustaining  the  demurrer  to  appellant's  answer. 

The  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  reversed,  at  appellees' 
<;osts,  and  the  cause  is  remanded,  with  instructions  to  over- 
rule the  demurrer  to  the  answer,  and  for  further  proceedings. 

Filed  April  25, 1885. 


No.  11,852. 

Smith  v.  Lane. 


Contract. — Ptineipal  and  ^^cti^.— OwimwwoTw.— The  appellant  and  the  ap- 
pellee entered  into  a  written  contract  on  the  7th  day  of  July,  1880, 
wherein  the  former  agreed  to  pay  the  latter  three  per  cent,  commission 
for  selling  real  estate ;  subsequently  a  verbal  contract  was  made,  wherein 
it  was  agreed  that  the  appellee  should  enter  the  service  of  the  appellant 
at  a  compensation  of  one  dollar  and  twenty-five  cents  per  day,  but  there 
was  evidence  showing  that  the  written  contract  was  not  modified  or  ab- 
rogated ;  and  that  the  compensation  stipulated  in  the  verbal  contrlMst 
was  for  managing  appellant's  general  business. 

^ddy  that  the  verbal  contract  did  not  necessarily  supersede  the  original 
written  agreement,  and  prevent  the  agent  from  recovering  commissions 
for  services  performed  under  it. 

From  the  Lake  Circuit  Court. 

G.  Burson  and  R,  L.  Mattingly,  for  appellant. 

J,  C.  Nye,  for  appellee. 

Elliott,  J. — The  parties  entered  into  a  written  agreement 
on  the  7th  day  of  July,  1880,  wherein  the  appellant  agreed 
to  pay  the  appellee  a  commission  of  three  per  cent,  for  selling 
real  estate  of  which  she  was  the  owner;  subsequently  a  verbal 
contract  was  entered  into  between  them,  wherein  it  was  agreed 
that  the  appellee  should  enter  the  service  of  the  appellant  at 
a  compensation  of  one  dollar  and  twenty-five  cents  per  day. 
The  witness  who  testified  as  to  the  verbal  agreement  also  tes- 
VoL.  101.— 29 
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tified  that  the  written  contract  was  exhibited  to  him  at  the 
time  the  verbal  agreement  was  stated  to  him  by  the  parties , 
ahd  the  same  witness  also  testified  that  the  appellee  did  super- 
intend and  manage  the  appellant's  business.  Another  wit- 
ness testified  that  the  appellee  did  transact  business  for  Mrs. 
Smith,  lending  money,  superintending  the  erection  of  build- 
ings, the  construction  of  ditches,  and  the  like.  Several  other 
witnesses  testified  that  he  had  conducted  business  with  them 
for  her,  and  during  the  course  of  her  testimony  she  admitted 
that  he  did  conduct  such  business  for  her.  None  of  the  wit- 
nesses, directly  or  indirectly,  state  that  the  written  contract 
was  ever  modified  or  abrogated ;  on  the  contrary,  the  only 
reasonable  inference  from  the  evidence  is  that  it  was  always 
regarded  by  the  parties  as  in  full  force.  We  do  not  think  it 
can  be  said  as  matter  of  law  that  the  verbal  contract  super- 
seded the  written.  Our  conclusion  is  that  the  commission 
was  intended  as  a  compensation  for  specific  services  in  selling 
real  estate ;  while  the  agreement  to  pay  the  stipulated  sum  )>er 
day  was  intended  as  a  compensation  for  services  rendered  in 
conducting  and  managing  appellant's  general  business.  The 
fact  that  Mr.  Lane  undertook  to  manage  her  general  business 
did  not  deprive  him  of  a  right  to  the  commissions  earned 
under  his  written  contract,  for  the  services  therein  provided 
for  were  not  embraced  in  the  verbal  agreement. 

There  is  evidence  supporting  the  verdict  upon  all  material 
points,  as  well  as  to  the  right  to  recover,  as  to  the  amount  of 
the  recovery,  and  settled  rules  forbid  us  to  disturb  it. 

Judgment  affirmed. 

Filed  April  22, 1885. 
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Contract. —  Delivery. —  Pleading. —  Complaint. —  Farianoe.— The  complaint 
alleged  that  the  plain  tiffs  agreed  to  deliver,  and  the  defendant  to  reoeive» 
at  a  stipulated  price,  one'hundred  stock  hogs  within  twentj  days  from 
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the  date  of  the  agreementi  at  either  of  two  designated  scales,  where  said 
hogs  were  to  be  delivered  to  the  plaintiflfs ;  that  the  plaintiffs  had  the 
hogs  ready  for  delivery  at  the  time  and  place  agreed  upon,  and  notified 
the  defendant  to  that  effect,  who  refused  to  receive  them.  Tlie  evidence 
tended  to  show  that  plaintiffs  purchased  the  hogs  from  different  persons 
and  had  them  ready  to  be  delivered,  and  that  they  then  notified  the  de- 
fendant  of  their  readiness  to  deliver,  and  requested  him  to  be  at  the 
scales  to  receive  them,  but  plaintiffs  had  not  actually  driven  the  hogs 
to  the  scales. 

Held,  that  there  was  a  substantial  compliance  with  the  contract  on  the 
part  of  the  plaintiffs,  and  that  the  evidence  sustains  the  complaint  in 
its  general  scope  and  meaning. 

Argument  of  Counsel. — Allusion  to  Absence  of  DefeTidant  in  Oiml  Action. — 
An  allusion  of  counsel,  during  the  closing  argument  to  the  jury  in  a 
civil  cause,  to  the  absence  of  the  defendant,  is  not  available  for  the  re- 
versal of  the  judgment,  when  it  does  not  appear  that  he  was  harmed 
thereby. 

Same. — Stalement  as  to  Change  of  Venue, — A  statement  in  the  closing  argu- 
ment to  the  jury,  that  the  opposite  party  had  taken  a  change  of  venue,  is 
not  proper,  but  if  the  counsel  at  once  desist  upon  objection  being  made, 
and  the  court  tells  the  jury  that  the  change  of  venue  had  nothing  to  do 
with  the  case,  and  they  should  not  consider  it,  there  is  no  available  error. 

From  the  Tippecanoe  Circuit  Court. 
R.  C.  Gregory,  W.  B.  Gregory,  R.  P.  Davidson  and  J.  C. 
Davidson,  for  appellant. 

W.  D.  Wallace  and  A.  A.  Rice,  for  appellees. 

Mitchell,  J. — Counsel  for  appellant  contend  that  the 
judgment  of  the  circuit  court  should  be  reversed  for  two- 
reasons  :  1.  Because  the  case  as  made  by  the  evidence  is  fatally 
variant  from  that  alleged  in  the  complaint;  and,  2.  Because 
the  appellees'  counsel  in  the  closing  argument  indulged  in 
remarks  which  were  not  germane  to  the  proper  discussion  of 
the  evidence,  and  which  were  prejudicial  to  the  appellant's 
cause. 

The  complaint  was  in  two  paragraphs,  but  as  no  question 
is  made  which  especially  involves  the  second,  it  need  not  be 
further  noticed. 

Briefly  stated,  the  first  paragraph  of  the  complaint  is  this  : 
That  the  plaintifls,  Carter  &  Sayers,  about  the  1st  day  of  July, 
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1874,  agreed  to  deliver,  and  the  defendant  Carter  agreed  to 
receive  from  them,  one  hundred  stock  hogs  within  twenty 
days  from  that  date,  "  at  the  scales  where  said  hogs  were  to 
he  delivered  to  them,  in  the  vicinity  of  Pleasant  Hill,  or 
Wayne  Town,  in  Montgomery  county,  Indiana,"  at  a  price 
stipulated  for,  and  that  the  defendant,  as  a  part  of  the  same 
contract,  sold  and  agreed  to  deliver  to  the  plaintiflFs,  on  the 
1st  day  of  October,  1874,  one  hundred  fat  hogs,  averaging 
two  hundred  and  fifty  pounds  each,  to  be  paid  for  at  a  stipu- 
lated price,  and  that  twenty  dollars  was  paid  on  the  contract 
by  the  plaintiffs  to  the  defendant  at  the  time  it  was  made. 

It  is  then  averred  that  the  plaintiffs  had  the  stock  hogs 
ready  for  delivery  at  the  time  and  place  agreed  upon,  and 
notified  the  defendant  to  that  effect,  who  refused  to  receive 
them,  and  that  at  the  time  agreed  upon  they  demanded  of 
him  the  fat  hogs  agreed  to  be  delivered  by  him  to  them,  and 
were  ready  and  offered  to  pay  for  them  the  stipulated  price, 
but  that  defendant  refused  to  deliver  the  hogs,  and  that  the 
plaintiffs  sustained  damage,  for  reasons  properly  stated,  in  the 
sum  of  five  hundred  dollars.  . 

It  is  claimed  that  the  proof  is  fatally  variant  in  that  it 
does  not  show  or  tend  to  show  a  delivery  of  or  offer  to  de- 
liver the  stock  hogs,  according  to  the  averment  of  the  com- 
plaint, but  that  the  most  that  can  be  said  of  it  is  that  it 
shows  or  tends  to  show  an  excase  for  not  delivering  or  offering 
to  deliver  the  hogs.  The  fair  import  of  the  contract,  as  it  is 
averred  in  the  complaint,  is  that  the  defendant  would  re- 
ceive the  hogs  at  any  time  within  twenty  days,  upon  being 
notified  by  the  plaintiffs  that  they  had  them  ready  to  be  de- 
livered at  either  one  of  the  designated  scales  which  the  plain- 
tiffs might  select,  and  give  notice  to  the  defendant.  Johnson 
V.  Powell,  9  Ind.  566. 

There  was  evidence  tending  to  show  that  the  plaintiffs  pur- 
chased the  hogs  frotn  several  different  persons  and  had  them 
ready  to  be  delivered ;  that  they  then  notified  the  defendant 
of  their  readiness  to  deliver,  and  requested  him  to  be  at  the 
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scales  to  receive  them,  but  they  had  not  actually  driven 
them  to  the  scales.  The  defendant  then  repudiated  the  con- 
tract and  said  that  he  would  not  receive  the  hogs.  This  was 
a  substantial  compliance  with  the  contract  on  the  part  of  the 
plaintiffs,  and  sustains  the  complaint  in  its  ^'  general  scope 
and  meaning.^' 

The  averment  of  the  complaint  is  that  the  plaintiffs,  by  the 
terms  of  their  contract,  were  to  deliver  the  hogs  at  the  scales 
at  which  they  were  to  be  delivered  to  them,  and  that  within 
the  time  fixed  they  notified  the  defendant  that  they  had  the 
hogs  ready  for  delivery  at  the  time  and  place  agreed  upon, 
and  that  he  refused  to  receive  them.  The  salutary  rule  stated 
in  Thomas  v.  Daley  86  Ind.  435,  and  other  cases,  holding 
that  a  recovery  must  be  had,  if  had  at  all,  on  the  case  as 
made  in  the  complaint,  is  not  to  be  relaxed.  We  think, 
however,  that  the  evidence  fairly  sustains  the  averment  in 
the  complaint,  when  interpreted  as  it  was  meant  by  the 
pleader.  McCarty  v.  Bumety  84  Ind.  23;  Binford  v.  JbAw- 
storiy  82  Ind.  426  (42  Am.  R.  508). 

It  is  made  to  appear  by  the  first  bill  of  exceptions  in  the 
record,  that  during  the  closing  argument  to  the  jury  the  ap- 
pellees' counsel  said  to  the  jury,  "  that  he  would  show  from 
the  evidence  that  the  defendant  James  Carter  had  manufact- 
ured three  several  items  of  evidence  to  support  his  cause, 
which  he  proceeded  to  discuss,  one  of  which  was,  as  said  coun- 
sel charged,  the  fabrication  of  an  entry  in  a  book  of  date  1871, 
to  antedate  a  transaction  of  1872,  and  after  discussing  the 
three  alleged  attempts  to  manufacture  a  defence,  he  then  said 
to  the  jury :  '  Why  isnH  Jim  Cartef  here  to-day  ?  He  is  not 
here  to-day.  He  don^t  want  to  be  here,  and  it  is  well  he  is 
not  here  after  making  such  an  exhibition  of  himself.'  The 
fact  being  that  the  defendant  James  Carter  had  not  been  in 
court  during  the  day,  and  was  not  during  said  argument  of 
said  counsel." 

The  second  bill  of  exceptions  recites  the  following  facts : 

^^  On  the  trial  of  said  cause,  and  during  the  closing  argu- 
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ment  for  the  plaintifiFs  by  counsel  to  the  jury,  in  speaking  of 
the  different  trials  at  which  one  Matt.  Davidson  had  been  a 
witness  in  said  cause,  said  that  it  was  in  evidepce  that  said 
Matt.  Davidson  attended  here  in  Lafayette  before  the  defend- 
ant Jim  Carter  took  a  change  of  venue  of  the  cause  from  Tip- 
pecanoe to  Montgomery  county." 

Here  counsel  for  appellant  objected  to  the  remark,  after 
which  the  bill  of  exceptions  proceeds  as  follows : 

"  Whereupon  said  counsel  said  that  he  withdrew  the  re- 
mark, and  that  it  was  a  slip  of  the  tongue,  but  did  not  say 
that  defendant  had  not  taken  a  change  of  venue  as  stated,  and 
the  court,  upon  said  objection  being  made,  stated  to  counsel, 
in  the  hearing  of  the  jury  and  to  the  juiy,  that  the  matter 
of  a  change  of  venue  had  nothing  to  do  with  the  case,  and 
should  not  be  considered  by  them,  and  that  it  was  improper 
to  allude  to  it,  but  allowed  defendant  his  exception  as  to  the 
making  of  said  remark." 

The  allusion  of  counsel  to  the  absence  of  the  defendant 
during  the  closing  argument  is  to  be  characterized  rather  as 
a  question  of  taste  and  propriety  than  as  misconduct,  and  as 
we  can  not  see  how  it  could  have  resulted  in  harm  to  him,  we 
can  not  reverse  the  judgment,  especially  as  the  court  may  have 
in  its  instructions,  which  are  not  in  the  record,  informed  the 
jury,  if,  indeed,  such  information  was  needed,  that  the  pres- 
ence or  absence  of  the  defendant  during  the  argument  of  a 
civil  cause  is  a  matter  of  no  consequence. 

That  allusion  was  made  to  the  fact  that  a  witness  had  at- 
tended at  Lafayette  before  the  defendant  took  a  change  of 
venue,  seems  to  have  been  an  inadvertence  for  which  repara- 
tion was  promptly  made  on  the  spot,  both  by  counsel  and  the 
court,  and  it  must  be  assumed  resulted  in  no  harm. 

The  following  from  Worley  v.  Moore,  97  Ind.  15,  is  fully 
applicable,  except  that  here  the  court  was  not  silent : 

"A  statement  in  argument  to  the  jury,  that  one  of  the  pai^ 
ties  had  caused  the  venue  to  be  changed  from  the  county 
where  the  parties  reside,  is  not  within  the  proper  line  of  ar- 
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gument,  but  when  the  counsel  at  once  desist  upon  objection 
being  made,  there  is  no  available  error.  Neither  can  error 
be  predicated  upon  the  silence  of  the  court,  where  there  is 
no  request  for  an  admonition  to  the  jury  not  to  be  influenced 
by  the  statement." 

We  agree  that  counsel  should  be  held  to  the  observance  of 
the  rules  of  debate,  especially  in  the  closing  argument,  where 
no  opportunity  of  setting  right  injurious  statements,  which 
are  improper  and  outside  of  the  record,  is  aflbrded,  and  this 
court  will  not  hesitate  to  inflict  the  penalty  of  a  reversal  for 
a  transgression  of  the  rule  when  there  is  a  probability  that 
injustice  may  have  resulted,  but  we  can  not  say  in  this  case 
that  this  was  probable. 

Judgment  affirmed,  with  costs. 

Filed  April  23, 1885. 
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Landlord  and  Tenant. — Conveyance  by  Landlord. — AUommerU, — Where 
at  the  time  of  the  conveyance  of  real  estate  by  ordinary  warranty  deed, 
the  premises  are  in  the  actual  occupancy  of  the  vendor's  tenant,  the 
deed  transfers  the  possession  without  attornment,  in  this  State;  the 
occupant  becomes  the  vendee's  tenant,  and  his  mere  continued  occu- 
pancy does  not  constitute  a  breach  of  any  covenant  in  the  deed. 

From  the  Marion  Circuit  Court. 
L,  M,  Campbelly  for  appellant. 

Best,  C. — The  appellee  conveyed,  by  warranty  deed,  a 
farm  in  Hendricks  county  in  this  State,  to  the  appellant,  and 
this  action  was  brought  for  breach  of  one  of  the  covenants 
of  said  deed. 

The  breach  alleged  was  that  a  portion  of  the  land,  twenty- 
five  acres,  which  was  then  sown  in  wheat,  was  in  the  posses- 
.sion  of  the  appellee's  tenant,  who  detained  such  possession 
for  one  year  after  the  execution  of  such  deed. 
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Issues  were  formed;  a  trial  had;  the  facts  specifically 
found ;  conclusions  of  law  stated ;  a  new  trial  refused,  and 
judgment  rendered  for  the  appellee.  These  rulings  are  as- 
signed as  error. 

The  undisputed  facts  found  are  these,  that  the  appellee,  on 
the  28th  day  of  October,  1881,  by  warranty  deed,  conveyed 
the  land  in  question  to  the  appellant ;  that  at  that  time  it 
was  in  the  actual  occupancy  of  tenants  whose  terms  did  not 
expire  until  the  1st  day  of  March,  1882;  that  one  of  them^ 
Byrd,  had  sown  in  wheat  twenty-five  acres  of  said  land,  and 
he  retained  possession  of  the  same  till  the  wheat  was  har- 
vested ;  that  three  hundred  and  sixty  bushels  of  wheat,  worth 
seventy-five  cents  per  bushel  while  standing,  was  taken  from 
the  land,  and  after  it  was  threshed  one-third  of  it  was  de- 
livered to  the  appellant;  that  on  the  1st  day  of  March,  1882, 
all  of  said  land  except  the  twenty-five  acres  sown  in  wheat 
was  leased  by  the  appellant  to  Byrd,  and  after  the  wheat  wa-» 
harvested  the  appellant  leased  the  residue  of  the  land  to 
Byrd;  that  Byrd  leased  said  land  on  the  1st  day  of  March, 
1879,  for  one  year,  with  the  agreement  that  he  was  to  sow 
wheat  in  the  fall,  and  that  if  the  appellee  should  sell  the 
land  thereafter  and  during  the  year,  it  was  to  pay  Byrd 
for  the  wheat;  that  Byrd  continued  to  hold  said  land  from 
year  to  year  thereafter  upon  the  same  terms,  and  was  thus- 
holding  the  land  at  the  time  of  its  conveyance ;  that  the  ap- 
pellant visited  the  farm  before  its  purchase,  talked  with  Bynl 
and  knew  of  the  terms  of  his  lease. 

The  breach  alleged  is  the  failure  to  deliver  possession,  and 
the  facts  found  do  not,  as  we  think,  constitute  such  breach. 
The  actual  occupancy  of  the  vendor's  tenants  at  the  time  of 
conveyance  is  deemed  the  possession  of  the  vendor,  and  as 
the  deed  transfers  such  possession  to  the  vendee,  such  occu- 
pancy does  not  constitute  a  breach  of  the  covenants  of  the 
deed.  Formerly,  when  land  was  thus  occupied,  a  conveyance 
of  the  reversion,  without  an  attornment  of  the  tenant,  was 
incomplete,  but  as  the  free  transfer  of  laud  was  deemed  es- 
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sentiiil  to  its  proper  enjoyment,  this  rule  was  set  aside  hj  the 
enactment  of  statutes  which  rendered  such  conveyances  effect- 
ual without  such  attornment,  and  thereafter  the  assignees  were 
clothed  with  all  the  rights  and  were  subject  to  all  the  obli- 
gations of  the  assignors.  Thereafter  they  stood  toward  the 
tenant  the  same  as  the  vendor  before  the  conveyance  of  the 
reversion.     Taylor  Landlord  and  Tenant,  section  439. 

Such  a  statute  is  in  force  in  this  State.  B.  S.  1881,  section 
5215. 

By  this  section  of  the  statute,  the  conveyance  is  valid  with- 
out the  attornment  of  the  tenant,  who  thereaflier  becomes  the 
tenant  of  the  purchaser. 

At  the  common  law,  aft;er  attornment,  the  occupancy  of 
the  tenant  could  not  be  deemed  a  breach  of  any  covenant  in 
the  deed.  The  reason  is  obvious.  The  tenant  was  there- 
after the  tenant  of  the  purchaser.  In  contemplation  of  law 
the  tenant  received  his  possession  from  such  purchaser,  and 
at  the  expiration  of  his  term  was  bound  to  surrender  it  to 
him.  The  statute  now  accomplishes  the  same  purpose;  it 
transfers  the  possession.  It  enables  the  purchaser  to  collect 
the  rent,  to  enforce  all  other  obligations  of  the  tenant,  and 
compels  him,  at  the  expiration  of  his  term,  to  yield  the  pos- 
session to  the  purchaser.  It  establishes  the  relation  of  landlord 
and  tenant  between  the  parties,  and  entitles  the  purchaser  to 
all  the  remedies  applicable  to  such  relation.  This  being  true, 
it  must  follow  that  the  mere  occupancy  of  the  vendor's  ten- 
ants can  not  operate  as  a  breach  of  the  covenants  of  the  deed. 
This  has  been  so  ruled.  In  Lindley  v.  Dakin,  13  Ind.  388, 
it  was  held  that  the  occupancy  of  a  tenant,  "  where  the  feet, 
and  the  title  of  the  tenant  are  known  at  the  time  to  the  pur- 
chaser, is  not  a  breach  of  the  covenant  of  right  of  possession  ; 
and  that,  if  no  special  contract  is  made,  the  occupant  becomes 
tenant  to  the  purchaser.'*  The  same  was  held  in  Page  v. 
Lashley,  15  Ind.  152. 

As  the  mere  occupancy  of  the  land  by  the  vendor's  tenant 
was  not  a  breach  of  the  covenant  for  possession,  the  breach 
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of  which  was  alone  alleged^  this  action  can  not  be  maintained, 
though  the  wheat  belonged  to  the  tenant. 

Had  it  been  alleged  as  a  breach  of  the  covenant  of  seizin, 
that  the  tenant  owned  the  growing  wheat,  a  different  question 
would  have  been  presented.  This  would  have  required  us  to 
determine  whether  the  tenant,  after  the  sale,  was  entitled  to 
anything  under  the  terms  of  his  lease  other  than  compensa- 
tion for  his  wheat,  and  if  he  was  not,  it  is  manifest  that  his 
detention  of  the  land  and  his  disposition  of  the  wheat  can 
not  operate  as  a  breach  of  any  of  the  covenants  contained  iu 
the  deed.  The  case  is  the  same  as  though  the  tenant  had  cut 
and  carried  away  timber  to  which  he  was  not  entitled.  Neither 
act  would  constitute  a  breach  of  the  covenants  of  the  deed. 
As  the  facts  found  did  not  establish  the  alleged  breach,  no 
error  was  committed  in  concluding  that  the  appellant  was  not 
entitled  to  recover. 

Where  facts  are  found,  they  must  support  the  cause  of  ac- 
tion declared  upon,  and  unless  they  do^  the  defendant  is  en- 
titled to  judgment  though  the  facts  found  show  the  existence 
of  some  other  cause  of  action. 

The  motion  for  a  new  trial  raises  no  question,  however  de- 
cided, that  can  possibly  affect  the  conclusion  reached,  and, 
therefore,  it  need  not  be  more  particularly  noticed. 

This  disposes  of  the  only  questions  in  the  record,  and  as 
no  error  has  intervened,  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  affirmed,  at  the 
appellant's  costs. 

Filed  April  25, 1886. 
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Hartlep  V,  Cole. 

Practice. — Judgment  nn  Headings, —Rule  to  Aruwer. — Where  the  parties 
by  agreement  submit  a  cause  to  the  court  for  trial,  a  plaintiff  who  has 
not  asked  and  obtained  a  rule  to  answer  can  not,  after  a  finding  hy  the 
court,  successfully  move  for  a  judgment  on  the  pleadings. 


NOVEMBER  TERM,  1884.  459 

Hartlep  v.  Cole. 

Sams. — Bight  of  Trial  Court  to  Change  Ruling  on  Demurrer, — A  trial  court 
may  change  a  rnling  oq  demurrer  before  trial,  and  the  plaintiff  can 
not  complain  of  the  action  of  the  court  in  setting  aside  a  ruling  against 
him  on  a  demurrer  to  the  complaint  and  entering  one  in  his  favor. 

Constable.— JSrectrfMm, — Brotedion  of  Officer  by  Writ. — A  constable  is  pro- 
tected by  a  writ  regular  on  its  face  and  issued  by  a  court  of  competent 
jurisdiction. 

Replevin. — Execution  D^endant, — An  execution  defendant  can  not  main- 
tain an  action  to  recover  personal  property  seized  under  an  execution, 
except  in  cases  where  it  affirmatively  appears  that  the  property  was  ex- 
empt from  execution. 

From  the  Warren  Circuit  Court. 

J.  McCahe  and  E.  F.  McCahcy  for  appellant. 

J,  W.  Cohy  for  appellee. 

EixiOTT,  J. — The  trial  court  sustained  the  appellee^s  de- 
murrer to  the  second  paragraph  of  the  appellant's  complaint, 
but  subsequently  set  aside  this  ruling  and  overruled  the  de- 
murrer. The  record,  after  reciting  this  ruling,  proceeds  as 
follows :  "And  the  issue  being  joined  this  cause  for  trial  is 
submitted  to  the  court,  waiving  the  intervention  of  a  jury." 
The  evidence  was  heard,  the  cause  taken  under  advisement, 
and  on  the  day  following  the  submission  for  trial  a  finding 
was  made  in  favor  of  the  appellee,  whereupon  the  appellant 
moved  for  a  judgment  in  his  favor  on  the  pleadings,  for  the 
reason  that  there  was  no  answer  to  the  second  paragraph  of 
the  complaint.  There  was  no  error  in  overruling  this  mo- 
tion. The  submission  of  the  cause  to  the  court  for  trial 
without  asking  a  rule  to  answer  must  be  deemed  a  waiver, 
and  we  must  treat  the  case  as  if  the  allegations  of  the  com- 
plaint had  been  controverted  by  answer.  Trentman  v.  El- 
dridge,  98  Ind.  525 ;  Buchanan  v.  Berkshire  Life  Ins.  Co,,  96 
Ind.  510,  vide  p.  516;  Preston  v.  Sandford,  21  Ind.  156; 
JShirts  V.  Ironsy  28  Ind.  458 ;   Ringle  v.  Bicknell,  32  Ind.  369. 

The  appellant  had,  no  doubt,  a  right  to  require  an  answer, 
but  as  he  voluntarily  waived  that  right  by  agreeing  to  sub- 
mit the  cause  for  trial,  he  can  not  insist  that  the  appellee  con- 
fessed the  truth  of  the  allegations  of  the  complaint.     It 
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would  be  a  vain  thing  to  submit  a  case  for  trial  where  a 
valid  cause  of  action  was  confessed,  and  it  can  not  be  pre- 
sumed that  either  the  parties  or  the  court  meant  that  a  cause 
of  action  stood  confessed ;  on  the  contrary,  the  presumption 
is  the  very  reverse,  for  as  a  trial  was  agreed  upon  it  is  neces- 
sarily implied  that  there  was  an  issue  to  try.  The  case  is 
entirely  unlike  one  where  a  rule  has  been  taken  and  an  at- 
tempt made  to  answer.  There  can  be  no  presumption  in  such 
a  case  that  there  was  a  waiver ;  while  here  that  is  the  only  rea- 
sonable presumption,  for  without  an  issue  there  would  be 
nothing  to  try,  and  without  an  answer  there  would  be  no  issue. 

The  appellant  has  no  reason  to  complain  of  the  course  of 
the  court  in  setting  aside  an  adverse  ruling  and  making  a 
favorable  one.  If  the  change  in  the  ruling  on  demurrer  re- 
quired any  new  evidence  on  the  part  of  appellant,  or  if  it 
had  in  any  way  interfered  with  his  preparation  for  trial,  he 
should  have  made  his  application  to  the  trial  court  for  a  post- 
ponement, or  in  some  appropriate  method  have  brought  his 
objections  to  the  change  and  his  desire  for  postponement  to 
the  attention  of  the  trial  court  at  the  time,  and  not  having 
done  anything  of  the  kind,  he  is  not  in  a  situation  to  be  heard 
to  aver  that  there  was  error. 

On  the  trial  of  the  cause,  the  appellee  gave  in  evidence, 
over  the  objection  of  appellant,  a  judgment  against  the  latter 
rendered  by  a  justice  of  the  peace.  We  are  inclined  to  think 
that  the  appellee  is  right  in  asserting  that  the  objection  made 
by  the  appellant  is  too  general  to  present  any  question ;  but, 
waiving  the  decision  of  that  point,  we  hold  that,  conceding 
that  the  objection  was  sufficiently  specific,  and  conceding,  also, 
that  it  was  well  taken,  still  no  available  error  was  committed 
in  allowing  the  record  of  the  judgment  to  be  read  in  evidence. 
The  action  was  brought  by  the  appellant  to  recover  posscission 
of  personal  property  seized  by  the  appellee  as  constable,  un- 
der an  execution  issued  against  the  appellant,  and,  as  against 
the  latter,  all  that  it  was  necessary  for  the  constable  to  do 
was  to  show  a  writ  issued  by  a  court  of  competent  jurisdic- 
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tion  and  fiiir  on  its  face.  It  is  one  of  the  best  established 
rules  of  law  that  an  officer  is  protected  by  an  execution  reg- 
ular on  its  face  and  issued  by  a  court  of  competent  jurisdic- 
tion. Rutherford  v.  Davis,  95  Ind.  245,  vide  auth.  p.  247.  The 
writ,  therefore,  protected  the  constable,  and  it  was  not  neces- 
sary for  him  to  produce  the  judgment  on  which  it  iasued. 

An  execution  defendant  can  maintain  an  action  to  recover 
possession  of  personal  property,  seized  under  a  writ  issued 
against  him,  only  in  cases  where  he  shows  that  the  property  is 
exempt  from  executiop.  The  statutory  provisions  upon  this 
subject  are  very  plain  and  explicit.  Other  remedies  are  open 
to  an  execution  defendant  whose  property  is  wrongfully  seized, 
but  he  can  not  maintain  replevin  unless  he  shows  that  the 
property  was  exempt  from  execution.  Chinn  v.  Rvsaelly  2 
Blackf.  172. 

Judgment  affirmed. 
Filed  April  25, 1885. 


No.  12,151. 

State,  ex  rel.  Young,  v.  Cunningham,  Executor,  et  al. 

Decedents'  'EerFATYa.— Contract  of  Decedent  and  Another. — Action  Thereon, — 
Statute  Construed. — Under  the  provisions  of  section  2311,  B.  S.  1881,  an 
action  can  not  be  commenced  by  complaint  and  summons  against  an 
executor  or  administrator  and  any  other  person  or  persons,  or  his  or 
their  legal  representatives,  upon  any  contract  executed  jointly,  or 
jointly  and  severally,  by  the  decedent  and  such  other  person  or  persons ; 
but  the  holder  of  such  contract  can  enforce  its  collection  against  the 
estate  of  such  decedent  only  by  filing  his  claim  thereon,  as  provided  in 
section  2310,  B.  8. 1881. 

Practice. — Digmisaal  of  Action. — Joint  Motion. — Error. — Where  two  or  more 
defendants  jointly  move  the  court  to  dismiss  the  plaintiff's  action,  it  is 
error  to  sustain  such  motion  and  dismiss  the  action,  where  any  one  or 
more  of  such  defendants  are  not  entitled  to  such  dismissal. 

Same. — Dismisaal  of  AppeaL — Joint  Motion. — Supreme  Court. — Where  two  or 
more  appellees  jointly  move  the  Supreme  Court  for  the  dismissal  of  an 
appeal,  the  motion  will  be  overruled,  unless  it  be  well  taken  by  each 
and  all  who.  join  therein.    Where  an  appeal  is  properly  taken,  every 
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party  to  the  judgment  below  is  a  necessary  party  to  such  appeal,  and  the 
separate  motion  of  such  a  party  for  the  dismissal  of  the  appeal  must 
be  overruled. 

From  the  Harrison  Circuit  Court. 

W.  N.  Tracewdl  and  B.  J.  Tracewdly  for  appellant. 

C.  W.  Cook^  for  appellees. 

HoWK,  J. — This  suit  was  commenced  by  the  appellant's 
relator,  James  R.  Young,  on  the  3d  day  of  April,  1884,  on 
a  guardian's  bond  executed  on  the  5th  day  of  May,  1873,  by 
one  Hester  C.  Roberts,  then  in  full  life,  but  since  deceased,  as 
guardian  of  the  relator,  then  a  minor,  and  by  the  appellees 
Thomas  Strong,  John  McRae  and  George  W.  Fox,  as  her 
sureties  in  such  bond.  It  was  alleged  in  the  relator's  com- 
plaint, among  other  things,  that  his  guardian  had  died  testate 
in  1881 ;  that  since  her  death  the  appellee  Cunningham  had 
qualified  and  was  acting  as  the  executor  of  her  last  will ;  that 
before  his  guardian's  death  the  relator  had  become  twenty- 
one  years  of  age,  and  that  such  guardianship  had  accordingly 
ceased.  Several  breaches  of  the  condition  of  such  bond  were 
th^n  assigned  by  the  relator,  and  he  demanded  an  allowance 
against  the  estate  of  his  deceased  guardian,  and  a  judgment 
against  her  sureties  for  the  sum  of  $2,000,  and  for  all  proper 
relief. 

The  appellees  appeared  specially,  and  jointly  moved  the 
court  below  in  writing  to  dismiss  the  relator's  action,  for  the 
following  causes : 

"  1st.  That  the  action  is  commenced  by  complaint  and  sum- 
mons, contrary  to  law,  and  plaintiff's  claim  has  not  been  filed 
in  the  clerk 's  office  of  such  county  against  the  estate  of  the 
decedent;  and, 

"  2d.  Because  the  bond  sued  on  is  a  joint  and  several  ob- 
ligation, and,  therefore,  the  defendants  can  not  be  joined  with 
the  executor  of  their  deceased  co-obligor  in  an  action  thereon." 

This  motion  was  sustained  by  the  court,  and  the  suit  was 
accordingly  dismissed,  at  the  relator's  costs. 
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The  relator  has  appealed,  and  has  here  assigned  as  error  the 
decision  of  the  court  in  the  dismissal  of  his  suit. 

All  the  appellees  jointly,  and  the  appellee  Cunningham, 
executor,  separately,  move  this  court  to  dismiss  the  ap- 
peal herein,  upon  the  ground  that  the  decision  below  grew 
out  of  a  "  matter  connected  with  a  decedent's  estate,"  and  the 
appeal  was  not  taken  within  the  time  nor  in  the  manner  pre- 
scribed by  sections  2454  and  2455,  R.  S.  1881. 

The  joint  motion  of  all  the  appellees  to  dismiss  the  appeal 
must  be  overruled.  Certainly  the  appellees  Strong,  McRae 
and  Fox  are  not  entitled  to  the  dismissal  of  the  appeal  upon 
the  ground  assigned  in  such  joint  motion ;  for,  as  to  them, 
the  decision  below  from  which  this  appeal  is  prosecuted  could 
not,  and  did  not  properly,  grow  out  of  any  matter  connected 
with  a  decedent's  estate.  As  to  them,  the  suit  of  the  appel- 
lant's relator  was  an  ordinary  civil  action,  and  the  procedure 
therein  in  the  court  below,  and  in  the  appeal  therefrom  to  this 
court,  ought  to  be,  and  is,  governed  by  the  provisions  of  the 
civil  code.  As  to  them,  and  as  to  the  judgment  which  they 
recovered  in  this  suit  against  the  relator,  the  latter  had  the 
undoubted  right,  under  the  provisions  of  sections  632  and 
633,  R.  S.  1881,  of  the  civil  code,  to  take  his  appeal  to  this 
court  "within  one  year  from  the  time  the  judgment"  was 
rendered.  The  relator  perfected  his  appeal  in  this  cause  by 
filing  in  the  office  of  the  clerk  of  this  court  a  certified  tran- 
script of  the  record  and  his  assignment  of  errors  thereon, 
within  one  year  from  the  rendition  of  the  judgment  below. 
It  IS  clear,  therefore,  that  as  to  the  appellees  Strong,  M;;Rea 
and  Fox,  the  motion  to  dismiss  the  appeal  is  not  well  taken, 
and  can  not  be  sustained ;  and,  being  the  joint  motion  of  all 
the  appellees,  it  is  equally  clear,  we  think,  that  as  to  all  the 
appellees  such  motion  must  be,  and  accordingly  is,  overruled. 

We  are  of  opinion,  also,  that  the  separate  motion  of  the 
appellee  Cunningham,  executor,  to  dismiss  this  appeal, 
ought  not  to  and  can  not  be  sustained.  The  judgment  ap- 
pealed from  is  a  joint  judgment,  in  favor  of  all  the  appellees 
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and  against  the  relator.  Under  the  provisions  of  section  635, 
R.  S.  1881,  of  the  civil  code,  and  under  the  practice  of  this 
court,  as  settled  by  a  long  and  unbroken  line  of  its  decisions, 
all  the  parties  to  the  judgment  appealed  from  are  necessary 
parties  to  such  appeal,  and  the  failure  to  make  any  party  to 
such  judgment  a  party  to  such  appeal,  of  itself,  affords  suffi- 
cient ground  for  the  dismissal  of  the  appeal.  Reeder  v.  Ma- 
randa,  55  Ind.  239;  Herzogg  v.  Chambers^  61  Ind.  333; 
Pierson  v.  Hartj  64  Ind.  254 ;  Hendricks  v.  Staiey  ex  rel.,  73 
Ind.  482. 

There  is  nothing  in  the  statute  providing  for  the  settlement 
of  decedents'  estates,  and  regulating  appeals  to  this  court  finom 
any  decision  of  any  matter  connected  with  any  such  estate, 
which  contravenes  the  rule  of  practice  which  requires  that 
all  the  parties  to  the  judgment  appealed  from  must  be  made 
parties  to  such  appeal.  The  appellee  Cunningham,  executor, 
etc.,  being  a  party  to  the  judgment  appealed  from  herein,  is 
a  necessary  party  to  this  appeal,  and,  therefore,  his  separate 
motion  to  dismiss  the  appeal  is  overruled. 

We  come  now  to  the  consideration  of  the  only  question 
presented  for  decision  by  the  relator's  assignment  of  error, 
jiamely.  Did  the  circuit  court  err  in  sustaining  the  joint  mo- 
tion of  all  the  appellees  to  dismiss  the  relator's  suit?  We 
are  clearly  of  the  opinion  that  this  question  must  be  an- 
swered in  the  affirmative.  As  to  the  appellees  Strong,  Mc* 
Rae  and  Fox,  there  can  be  no  doubt,  we  think,  that  the 
action  was  well  brought  by  complaint  and  summons ;  indeed, 
as  to  them,  it  could  not  well  have  been  brought  otherwise, 
except  upon  their  voluntary  appearance.  Under  repeated 
decisions  of  this  court,  prior  to  September  19th,  1881,  when 
the  act  of  April  14th,  1881,  "providing  for  the  settlement 
and  distribution  of  decedents'  estates,"  took  effect  and  be- 
came a  law,  the  action  would  have  been  well  brought,  "by 
complaint  and  summons,"  against  all  the  appellees.  BraX' 
ton  V.  State,  ex  rel.y  25  Ind.  82 ;  Hays  v.  Cfrutcker,  54  Ind. 
260;  Ferguson  v.  State,  ex  rel,  90  Ind.  38. 
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But  in  section  87  of  the  last  mentioned  act  (section  2311, 
R.  S.  1881),  the  General  Assembly  in  effect  overruled  these 
and  similar  decisions  of  this  court,  upon  the  point  under  con- 
sideration, and  provided  as  follows : 

"  No  action  shall  be  brought  by  complaint  and  summons 
against  any  executor  or  administrator  and  any  other  person 
or  persons,  or  his  or  their  legal  representatives,  upon  any 
contract  executed  jointly,  or  jointly  and  severally,  by  the  de- 
ceased and  such  other  person  or  persons,  or  upon  any  joint 
judgment  founded  thereon ;  but  the  holder  of  said  contract 
or  judgment  shall  enforce  the  collection  thereof  against  the 
estate  of  the  decedent  only,  by  filing  his  claim  as  provided  in 
the  preceding  section." 

Of  course,  the  provisions  of  this  section  of  the  statute  are 
not  open  to  judicial  construction,  for  they  are  too  plain  to  be 
misunderstood.  The  policy  of  such  legislation  is  not  a  proper 
matter  for  our  consideration ;  it  is  enough  for  us  to  know 
that  the  provisions  of  the  statute  are  the  proper  subjects  of 
legislation.  It  is  very  clear,  we  think,  that  under  the  pro- 
visions of  section  2311,  above  quoted,  this  action  was  im- 
properly brought  by  complaint  and  summons  as  against  the 
appellee  Cunningham,  executor,  and  if,  for  this  cause, 
he  had  separately  moved  the  court  to  dismiss  the  suit  as 
against  himself  only,  it  would  have  been  error,  as  it  seems 
to  us,  to  have  overruled  his  motion.  He  had  the  right  to 
insist  that  the  relator's  claim  against  the  estate  of  his  testa- 
trix should  be  brought  before  the  court  only  in  the  manner 
provided  in  section  2310,  R.  S.  1881.  Morrison  v.  Kramer^ 
58  Ind.  38.  But,  surely,  he  had  no  right,  either  separately 
or  jointly  with  his  co-appellees,  to  move  the  court  to  dismiss 
the  action  as  to  all  the  appellees.  Where  two  or  more  de- 
fendants jointly  move  the  court  to  dismiss  the  action,  the 
motion  must  be  well  taken  as  to  all  who  join  therein,  other- 
wise snch  motion  must  be  overruled. 

For  the  reasons  given,  we  are  of  opinion  that  the  court 
Vol.  101.— 30 
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below  erred  in  sustaining  the  joint  motion  of  all  the  defend- 
ants to  dismiss  the  relator's  action. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  overrule  the  motion  to  dismiss 
the  action,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Filed  April  21, 1885. 


No.  11,925. 

Fleming  et  al.  v.  Hight  et  al. 

Free  Turnpike. — Appeal. — Proof  of  Number  of  Peliiioners. — On  an  appeil 
to  the  circuit  court  from  an  order  of  the  board  of  county  commiseion- 
era  for  the  making  of  a  free  turnpike,  in  a  proceeding  under  seetioD 
5091,  et  seq.,  B.  S.  1881,  the  proceeding  stands  for  trial  de  runo  in  the 
circuit  court,  and  upon  such  trial  the  burden  is  on  the  petitioners  for 
the  improvement  to  prove  that  when  said  order  was  made  by  said 
board,  the  petition  had  been  signed  by  the  proper  number  of  persons^ 
as  required  by  section  5095,  B.  S.  1881. 

Same. — Appeal  Bond. — Time  of  Filing, — Such  an  order  having  been  made 
by  the  board  of  county  commissionera  on  the  7th  of  June,  an  appeal 
bond  was  filed  and  approved  on  the  7th  of  the  next  month. 

Held,  that  the  bond  was  filed  within  thirty  days  after  the  decision  and  in 
proper  time. 

From  the  Monroe  Circuit  Court. 

E.  K.  Millen,  M.  F.  Dunn  and  jB.  A.  Fulk,  for  appellants. 

J.  W.  Bushirk  and  H.  C.  Duncan^  for  appellees. 

CoLERiCK,  C. — The  appellees  presented  to  the  board  of 
commissioners  of  Monroe  county  their  petition  for  the  con- 
struction of  a  free  gravel  road,  under  the  statute  authorizing 
the  construction  of  such  roads  (R.  S.  1881,  section  5091,  etc.), 
accompanied  with  a  bond,  as  required  by  the  statute,  and, 
thereupon,  the  board  appointed  viewers  and  a  surveyor  to 
view  the  proposed  route,  and,  if  they  found  that  the  improve- 
ment petitioned  for  would  be  of  public  utility,  to  lay  out  and 
mark  the  road,  and  designated  a  time  and  place  for  the  meet- 
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ing  of  the  viewers  and  surveyor  for  that  purpose,  and  directed 
the  auditor  of  the  county  to  give  notice  by  publication  of  the 
time  and  place  of  said  meeting,  as  provided  by  law,  which  no- 
tice was  properly  given,  as  directed.  Afterwards  the  viewers 
and  surveyor  reported  to  the  board  that  they  had  viewed  the 
proposed  road,  and,  having  determined  that  the  improvement 
prayed  for  would  be  of  public  utility,  had  laid  out  and  marked 
said  road  as  described  in  their  report;  and  they  presented 
with,  and  as  a  part  of,  their  report,  a  list  of  the  lots  and  lands 
that  would  be  benefited  by  the  improvement,  and  which  ought 
to  be  assessed  for  the  expenses  of  the  same.  The  board  ap- 
proved the  report,  and  ordered  the  improvement  to  be  made. 
No  one  at  any  time  appeared  before  the  board  in  opposition 
to  the  proceeding.  After  said  order  was  made,  and  before  any 
further  steps  were  taken  in  the  matter,  the  appellants,  within 
the  time  allowed  by  law  for  that  purpose,  appealed  from  the 
decision  of  the  board  ordering  said  improvement  to  be  made 
to  the  circuit  court,  by  filing  with  the  county  auditor  an  affi- 
davit and  bond,  which,  under  the  statute,  entitled  the  appel- 
lants to  such  appeal. 

In  the  circuit  court  the  appellees  moved  to  dismiss  the  ap- 
peal apon  the  alleged  grounds : 

1.  That  the  appeal  had  been  prematurely  taken,  that  is, 
before  the  proceeding  had  been  finally  disposed  of  by  the  board 
of  commissioners. 

2.  That  the  matters  presented  by  the  affidavit  filed  by  the 
appellants  to  obtain  their  appeal  were  such  as  could  not  be 
tried  in  the  circuit  court. 

3.  That  no  questions  except  those  of  a  jurisdictional  char- 
acter were  presented  by  the  record,  and  that  by  reason  of  the 
non-appearance  of  the  appellants  to  the  proceedings  before 
the  board  of  commissioners,  all  objections  to  the  questions 
thus  presented  had  been  waived. 

4.  That  as  the  appellants  did  not  appear  before  the  board 
of  commissioners,  the  affidavit  and  appeal  bond  did  not  make 
them  proper  parties  to  the  cause  in  the  circuit  court. 
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The  motion  to  dismiss  the  ap])eal  was  sustained,  and  from 
that  decision  the  appellants  appealed  to  this  court,  where  the 
judgment  of  the  court  below  was  reversed.  See  Fleming  v. 
Hight,  95  Ind.  78.  It  was  then  said  by  this  court,  Kiblack, 
J. :  "  The  order  of  the  board  of  commissioners  establishing 
the  road  laid  out  and  marked  by  the  viewers,  and  direct- 
ing its  construction,  was  such  an  order  as  might  be  appealeii 
from'  to  the  circuit  court,"  and,  after  citing  many  decisions 
of  this  court  to  that  effect,  continued :  "  These  cases,  with 
others  which  might  be  cited,  also  recognize,  and,  in  various 
ways,  affirm,  the  legal  proposition  that,  upon  an  appeal 
from  the  decision  of  a  board  of  commissioners  in  a  case  like 
this,  the  circuit  court  takes  jurisdiction  of  the  proceedings 
appealed  from  as  an  original  cause,  aud  not  as  an  appellate 
court  charged  with  a  review  merely  of  those  proceedings 
upon  specific  objections  urged,  or  errors  assigned,  by  the 
appellant,  and  the  appellant  is  not  precluded  by  the  proceed- 
ings from  which  he  appeals,  except  in  preliminary  or  inci- 
dental matters  to  which,  when  opportunity  was  affoi-ded  him, 
he  failed  to  make  objection  before  the  commissioners.  There- 
fore, the  cases  cited  by  counsel,  which  hold  that  certain  pro- 
ceedings had  before  boards  of  commissioners  are  impervious  to 
collateral  attack,  have  no  application  to  cases  in  which  such 
proceedings  have  been  directly  appealed  from  to  the  circuit 
court,  and  consequently  stand  for  trial  de  novo  in  that  court." 

Upon  the  remanding  of  the  cause  to  the  court  below,  it 
reconsidered  its  action  in  dismissing  the  appeal  and  over- 
ruled the  motion  to  dismiss  the  same,  and  thereupon  the 
appellees  made  another  motion,  founded  upon  other  allied 
grounds,  to  dismiss  the  appeal,  which  motion,  to  which  we 
will  hereafter  more  fully  refer,  was  overruled.  The  cause 
was  then  tried  by  the  court,  and  at  the  request  of  the  parties 
the  court  made  a  special  finding  of  the  facts  therein  and 
stated  its  conclusion  of  law  thereon,  as  follows : 

"1.  I  find  that  on  the  25th  day  of  April,  1883,  the  fol- 
lowing petition  was  filed  before  the  board  of  commissioners 
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of  Monroe  county/'  (  Here  the  petition  which  was  presented 
to  the  board  by  the  appellees  for  the  construction  of  the  pro- 
posed gravel  road  was  set  forth.) 

"  2.  I  find  that  said  petition  was  signed  by  Wallace  Highty 
EmUy  Hight,  William  A.  Rogers,  James  M.  Howe,  H.  C. 
Duncan  and  William  Burke,  Jr.,  and  that  said  subscribers 
are  land-holders,  whose  lands  will  be  assessed  for  the  cost  of 
said  improvement. 

"  3.  I  find  that  said  petitioners  filed  a  bond  as  required  by 
law,  signed  by  Wallace  Hight  and  Henry  Henley,  which 
bond  was  approved  by  the  board. 

"4.  I  find  that  thereupon  the  board  appointed  William 
Lyford,  John  Harrell  and  William  Strean,  who  were  disin^ 
terested  freeholders  of  Monroe  county,  to  act  as  viewers,  and 
Henry  Henley  to  act  as  surveyor  and  engineer,  and  appointed 
the  21st  day  of  May,  1883,  for  said  viewers  and  engineer  to 
examine,  view,  lay  out  and  straighten  said  road. 

*'  5.  I  find  that  the  auditor  of  said  Monroe  county  gave 
notice  of  the  filing  of  said  petition,  and  the  appointment  of 
said  viewers  and  said  engineer,  as  required  by  law,  which 
notice  is  in  the  words  and  figures  as  follows : "  (Here  the  no- 
tice referred  to  is  recited.) 

^'  6.  I  find  that  on  the  7th  day  of  June,  1883,  said  view- 
ers and  engineer  filed  their  report  before  said  board,  which 
report  reads  in  the  words  and  figures  as  follows : ''  (Here  the 
report  is  fully  set  forth.) 

"  7.  I  find  that  upon  the  filing  of  said  report  the  follow- 
ing proceedings  were  had  before  said  board,  as  shown  by  the 
records  of  said  board,  as  follows :''  (Here  the  order  of  the  board 
of  commissioners  ordering  said  improvement  to  be  made,  and 
specifying  the  manner  in  which  it  should  be  made,  and  ap- 
pointing viewers  to  apportion  the  estimated  expenses  of  the 
improvement  upon  the  real  estate  described  in  the  report  of 
the  first  viewers  according  to  the  benefits  to  be  derived  there- 
from, was  set  forth.) 

^8.  I  find  that  at  no  time  during  the  pendency  of  said 
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proceeding  did  any  one  appear  before  said  board  and  object 
to  any  part  of  said  proceedings. 

"  9.  I  find  that  on  the  7th  day  of  July,  1883,  Lewis  Wey- 
mer  and  Stephen  Fleming  filed  the  following  affidavit  in  the 
auditor's  office  of  said  Monroe  county : "  (Here  the  affidavit 
that  was  filed  by  the  appellants,  to  enable  them  to  appeal  from 
the  decision  of  the  board,  is  set  forth) ;  "and  also  on  said  7th 
day  of  July,  1883,  they  filed  the  following  appeal  bond : " 
(Here  the  bond  is  recited.) 

"  From  which  finding  of  facts,  I  find  as  a  conclusion  of  law 
in  &vor  of  the  plaintiffs  and  against  the  defendants  Fleming 
and  Weymer,  to  which  said  conclusion  of  law  the  said  de- 
fendants at  the  time  objected  and  excepted. 

'  "  Francis  Wilson,  Judge." 

And  thereupon  the  appellants  moved  the  court  for  a  new 
trial,  for  the  following  reasons : 

1.  Because  the  finding  and  decision  of  the  court  was  not 
sustained  by  sufficient  evidence. 

2.  Because  the  finding  and  decision  of  the  court  was  con- 
trary to  law. 

3.  Because  of  error  of  law  occurring  at  the  trial,  in  this, 
the  court  erred  in  refusing  to  allow  the  appellants  to  prove 
that  the  petition  filed  before  the  board  of  commissioners  and 
introduced  in  evidence  in  this  cause,  upon  which  the  board 
made  the  order  appealed  from  in  this  case,  was  not  at  any 
time  signed  by  a  majority  of  the  resident  land-owners  whose 
lands  were  reported  as  benefited  and  ought  to  be  assessed, 
nor  the  owners  of  a  majority  of  the  whole  number  of  acres 
of  the  lands  reported  as  benefited  and  liable  to  be  assessed 
for  the  cost  of  the  improvement  mentioned  in  said  order. 

The  motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  in  favor  of  the  appellees,  from  which  the  appellants 
appeal  to  this  court,  and  assign  as  errors  that  the  court  below 
erred  in  its  ruling  on  the  motion  for  a  new  trial,  and  in  its 
conclusion  of  law  upon  the  facts  specially  found. 

The  principal  question  presented  for  our  consideration  is. 
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Was  it  essential  for  the  court  to  find  as  a  fact  that,  at  the  time 
of  the  making  of  the  order  by  the  board  of  commissioners 
ordering  the  proposed  improvement  to  be  made,  the  petition 
therefor  had  been  signed  by  the  number  of  persons  required 
by  the  statute  under  and  by  virtue  of  which  alone  the  mak- 
ing of  the  improvement  was  authorized?  We  think  so.  The 
statute  provides :  "  Upon  the  return  of  the  report  mentioned 
in  the  last  section  '^  (referring  to  the  report  of  the  first  view- 
ers), "the  commissioners  shall,  if  in  their  opinion  public 
utility  require  it,  enter  upon  the  record  an  order  that  the  im- 
provement be  made ;  which  order  shall  state  the  kind  of  im- 
provement to  be  made,  the  width  and  extent  of  the  same,  and 
the  lands  which  shall  be  assessed  for  the  expense  of  the  same ; 
but  such  order  shall  not  be  made  until  a  majority  of  the  resident 
land-holders  of  the  county  whose  lands  are  reported  as  bene- 
fited and  ought  to  be  assessed,  and  also  the  owners  of  a  ma- 
jority of  the  whole  number  of  acres  of  all  lands  tfiat  are 
reported  as  benefited  and  .ought  to  be  assessed,  shall  have  sub- 
scribed the  petition  mentioned  in  the  second  section  of  this 
act  ^'  (referring  to  the  petition  for  the  improvement),  etc.  R. 
S.  1881,  section  6095. 

This  provision  of  the  statute  is  mandatory.  It  expressly 
prohibits  the  board  of  commissioners  from  making  such  order 
until  the  petition  is  so  signed.  It  was  evidently  enacted  to 
prevent  a  minority  of  those  who  would  be  afiected  by  the  im- 
provement from  imposing  by  their  action  burdens  in  the  form 
of  taxation  upon  the  property  of  the  others,  without  their 
consent.  Such  statutes  have  always  been,  and  must  be,  strictly 
construed.  If  a  board  of  commissioners,  in  defiance  of  the 
plain  provisions  of  the  statute,  order  such  an  improvement 
to  be  made,  when  the  petition  therefor  is  not  signed  by  the 
number  of  persons  required  by  the  statute,  its  order  so  made 
will  be,  on  appeal  therefrom,  vacated,  for  the  want  of  power 
on  the  part  of  the  board  to  make  it. 

In  Doctor  v.  Hartman,  74  Ind.  221,  it  was  correctly  said 
by  this  court,  that "  The  commissioners^  court,  as  is  well  known. 
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is  one  of  special  limited  jurisdiction,  possessing  only  such 
powers  as  the  statute  confers.  Not  only  is  its  jurisdiction  re- 
stricted, but  the  mode  of  exercising  the  authority  conferred 
is  a  limited  statutory  one.  *  *  *  The  general  doctrine  which 
applies  to  the  proceedings  of  the  board  of  commissioners  is 
well  stated  and  applied  in  White  v.  Conover,  5  Blackf.  462. 
It  was  there  said :  '  We  conceive  the  law  to  be,  that  when 
statutory  powers  are  conferred  upon  a  courtof  inferior  juris- 
diction, and  a  mode  of  executing  those  powers  is  prescribed, 
the  course  pointed  out  must  be  substantially  pursued,  or 
the  acts  and  judgments  of  the  court  are  coram  noii  judicc 
and  void.*  This  doctrine  has  been  approved  over  and  over 
again  by  this  court." 

In  the  case  under  consideration,  the  appeal  from  the  order 
of  the  board  of  commissioners  operated,  for  the  purposes  of 
the  appeal,  as  a  vacation  of  the  order.  See  Grirhtcood  v.  Machcy 
79  Ind.  100.  And,  therefore,  it  devolved  upon  the  appellees, 
on  whom  the  burden  of  proof  rested-,  to  establish  by  proper 
and  sufficient  proof  the  fact,  if  it  existed,  that  the  petition 
for  the  improvement  had  been  signed  by  the  requisite  number 
of  persons,  and  in  the  absence  of  such  proof  the  finding  of 
the  court  should  have  been  in  favor  of  the  appellants,  re- 
gardless of  the  finding  of  the  board  of  commissioners.  As 
no  such  proof  was  made,  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial,  as  the  evidence  introduced  was  insuffi- 
cient to  sustain  the  finding  of  the  court.  It  also  follows  from 
the  views  above  expressed,  that,  in  our  opinion,  the  court  be- 
low erred,  for  the  reasons  stated,  in  excluding  the  evidence 
offered  by  the  appellants,  and  referred  to  in  the  third  specifi- 
cation of  their  motion  for  a  new  trial,  and  for  the  error  so 
committed  the  judgment  ought  to  be  reversed. 

The  appellees  have  assigned  by  way  of  cross  error,  that  the 
court  below  erred  in  overruling  their  last  motion  to  dismiss 
the  appeal.  The  reasons  assigned  in  support  of  the  motion 
were: 

1.  That  the  appeal  bond  was  not  filed  in  time. 


NOVEMBER  TERM,  1884.  47S 

Dunkle  ei  al.  v.  Nichols. 

2.  That  the  bond  was  executed  by  persons  who  were  par- 
ties to  the  proceeding. 

3.  That  Benton  Hough,  the  surety  on  the  bond,  had  signed 
the  petition  for  the  improvement. 

4. .  That  the  original  papers  in  the  proceedings  appealed 
from  were  not  transmitted  to  the  circuit  court  with  the  tran- 
script of  the  proceedings. 

5.  That  the  appellee  Weymer  had  signed  the  petition  for 
the  improvement  upon  which  the  order  appealed  from  wa& 
based. 

It  appears  by  the  record  that  the  order  from  which  the  ap- 
peal was  taken  was  made  on  the  7th  day  of  June,  1883,  and 
the  appeal  bond  was  filed  and  approved  on  the  7th  day  of 
July,  1883.  The  bond  was  filed  within  thirty  days  after  the 
time  the  decision  appealed  from  was  made,  and  in  time.  R. 
S.  1881,  section  5773.  The  facts  upon  which  the  other  causes 
specified  in  support  of  the  motion  were  founded  do  not  suffi- 
ciently appear  in  the  record  to  justify  us  in  holding  that  the 
court  erred  in  overruling  the  motion ;  for  aught  that  api>ear» 
it  was  properly  overruled. 

Per  Curiam. — The  judgment  of  the  court  below  is  re- 
versed, at  the  costs  of  the  appellees,  and  the  cause  is  remanded, 
with  instructions  to  the  court  to  sustain  the  motion  for  a  new 
trial,  and  for  ftirther  proceedings  in  accordance  with  thi& 
opinion. 

FUed  April  25, 1885. 


No.  11,041. 
DUKKLE   ET   AL.   V.   N1CHOL8. 

PUBADDTG.— TFri«e»  IiutrumenL-^JR^erenee  to  Copy  of  InttnmenL—K  plead- 
ing oontaining  the  statement,  '*  The  said  note  is  in  the  words  and  figures 
following,  to  wit  (here  insert  'Exhibit  A,'  which  is  filed  herewith  and 
made  a  part  hereof, ) "  refers  with  reasonable  certainty  to  the  copy  of 
the  note  filed  with  the  pleading. 

PBOMiaaoBT  NocE.— l>emaiid.^It  is  not  necessaiy  to  arer  or  pxore  a  de* 
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mand  for  payment  of  a  promissory  note,  designating  the  time  of  pay- 
ment thus:  "  On  or  before  December  2oth,  1881,  afterdate,  I  promise  to 
pay  to  the  order  of  Mary  Nichols  five  hundred  and  twenty-five  dollars." 

From  the  Montgomery  Circuit  Court. 

J.  M.  Thompson,  W.  B.  Herod  and  W.  IL  Thompson,  for 
appellants. 

E.  C.  Snyder,  for  appellee. 

Elliott,  J. — The  reference  to  the  promissory  note  ujwn 
which  the  complaint  is  founded  is  not  made  in  the  most  aj)- 
propriate  method,  but  it  is  nevertheless  so  made  as  to  iden- 
tify the  instrument  and  incorporate  it  into  the  complaint. 
The  reference  is  thus  made :  "  That  said  note  is  in  the  words 
and  figures  following,  to  wit  (here  insert '  Exhibit  A,^  which 
is  filed  herewith  and  made  a  part  hereof).^'  It  appears  with 
reasonable  certainty  that  the  note  is  filed  as  an  exhibit  and 
is  the  one  upon  which  the  complaint  is  based.  This  is  suffi- 
cient. Friddle  v.  Crane,  68  Ind.  583;  Carper  v.  Kiit,  71 
Ind.  24;  Wall  v.  Galrin,  80  Ind.  447. 

It  is  not  necessary  to  aver  and  prove  a  demand  for  pay- 
ment of  a  note,  designating  the  time  of  payment  in  these 
words:  "On  or  before  December  25th,  1881,  after  date,  I 
promise  to  pay  to  the  order  of  Mary  Nichols  five  hundred 
and  twenty-five  dollars." 

Judgment  affirmed. 

Filed  April  25, 1885. 


No.  12,036. 
jiSi    381 1  EOBERTSON  1?.    HUFFMAN   ET   AL. 

Practice. —  Using  Bill  (f  Exeeptions  on  Former  TMal  as  Ecidenee. — Motion 
far  Jvdgment, — Where,  npon  a  trial  of  issues  of  fact,  the  evidence  con- 
sisted of  a  bill  of  exceptions  containing  the  evidence  introduced  on  a 
former  trial  of  such  issues,  together  with  a  written  agreement  as  to  ad- 
ditional facts,  and  the  finding  was  for  the  defendant, 

Held^  that  a  motion  would  not  lie  for  judgment  for  the  plaintiff,  upon  the 
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ground  that  the  evidence  was  written  and  sustained  the  complainti  and 
that  no  defence  was  proved. 
Same. — Supreme  Oouri. — Conjlicting  TesiiTnony. — The  Supreme  Court  can  not 
weigh  conflicting  testimony,  whatever  the  form  in  which  it  may  be  pre- 
sented, but,  having  regard  to  the  burden  of  proof,  will  sustain  the  de- 
cision of  the  trial  court  upon  the  evidence,  where  it  in  any  degree  tends 
to  sustain  such  decision. 

From  the  Washington  Circuit  Court. 

S.  B.  Voyles  and  H.  Morris^  for  appellant. 

/.  A.  ZarinQj  D.  M,  Alapaugh  and  J.  C,  Lawler,  for  appellees. 

Black,  C. — The  appellant  sued  the  appellees  John  and 
William  H.  Huffman  on  a  judgment,  and  made  the  appellee 
Mary  A.  Huffman  a  defendant,  for  the  purpose  of  setting 
aside  a  conveyance  of  certain  land  executed  by  said  William 
to  said  Mary,  as  having  been  made  with  intent  to  hinder  and 
delay  the  collection  of  the  debt  represented  by  said  judgment. 

Issues  were  formed  and  tried,  and  a  judgment  was  ren- 
dered, which,  on  appeal  brought  by  the  plaintiff  to  this  court, 
was  reversed.     Robertson  v.  Huffman,  92  Ind.  247. 

On  the  return  of  the  cause  to  the  court  below,  a  demurrer 
to  a  paragraph  of  the  answer  of  said  William  was  sustained 
as  ordered  by  this  court,  and  another  trial  was  had  before  the 
court,  which  resulted  in  a  finding  for  the  plaintiff,  against 
the  defendants  John  Huffman  and  William  H.  Huffman,  and 
for  the  defendant  Mary  A.  Huffman,  against  the  plaintiff. 

The  plaintiff  moved  for  a  new  trial  as  against  the  defend- 
ant Mary  A.  Huffman,  and  this  motion  having  been  over- 
ruled, he  moved  for  judgment  in  his  favor  agaijQst  the  de- 
fendants, including  said  Mary,  and  this  motion  also  was 
overruled.  Thereupon,  judgment  was  rendered  for  the  plain- 
tiff against  the  defendants  John  and  William  for  $1,500,  and 
in  favor  of  the  defendant  Mary  against  the  plaintiff. 

The  appellant  has  assigned  as  errors  the  overruling  of  his 
motion  for  judgment  in  his  favor  against  the  appellee  Mary 
A.  Huffman,  and  the  overruling  of  his  motion  for  a  new  trial. 
In  the  motion  for  judgment,  the  ground  stated  was  that  the 
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evidence  was  all  written  and  showed  that  the  plaintiff's  com- 
plaint was  true  as  against  all  the  defendants,  and  that  no 
defence  was  proved. 

On  the  trial,  no  witnesses  were  introduced,  but  the  parties 
agreed  in  writing  that,  instead  of  introducing  the  witnesses^ 
the  bill  of  exceptions  on  file  should  be  used  and  taken  as  the 
evidence,  and  that  to  the  testimony  therein  of  one  of  the  wit- 
nesses named,  a  certain  statement  of  matter  of  fact  should 
be  added,  and  the  parties,  in  said  writing,  also  made  an  agreed 
statement  of  certain  other  facts.  Said  bill  of  exceptions  and 
said  agreement  in  writing  were  introduced  as  the  evidence. 

There  was  no  agreed  case  under  section  553,  R.  S.  1881, 
the  questions  of  law  arising  on  which  may  be  saved  by  an 
exception  to  the  finding  thereon  ;  nor  was  there  an  agreement 
upon  the  trial  of  issues  of  fact  as  to  the  facts  on  which  such 
issues  were  to  be  decided ;  but  there  was  a  trial  of  issues  of 
fact  upon  what,  for  the  most  part,  was  an  agreement  that  cer- 
tain testimony  of  witnesses  upon  a  former  trial,  and  certain 
documentary  evidence  introduced  thereon,  should  be  taken 
and  treated  as  if  again  given  and  introduced  in  like  manner 
on  this  trial. 

The  question  which  the  appellant  thus  sought  to  raise  by 
his  motion  for  judgment  could  be  presented  only  by  a  motion 
for  a  new  trial,  as  if  all  the  evidence  on  the  trial  of  the  issues 
had  consisted  of  an  agreed  statement  of  the  facts.  See  Fiaher 
V.  Purducy  48  Ind.  323;  Manchester  v.  Dodgey  67  Ind.  584; 
Idler  V.  City  of  Orawfordtmlle,  90  Ind.  262 ;  Lofton  v.  Moorty 
83  Ind.  112 ;  Slessman  v.  Orozier,  80  Ind.  487 ;  Pennsylvania 
Go.  V.  Niblacky  99  Ind.  149. 

The  reasons  assigned  in  the  motion  for  a  new  trial  were : 
First.  That  the  decision  was  not  sustained  by  sufficient  evi- 
dence. Second.  That  it  was  contrary  to  law,  in  that  the  evi* 
denoe  being  written,  and  showing  that  the  complaint  was 
true,  the  decision  should  have  been  against  Mary  A.  Huff- 
man, as  well  as  against  the  other  defendants. 

Perhaps,  if  the  complaint,  sufficiently  showing  a  fraudn- 
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lent  conveyance,  denied  generally  by  said  Mary's  first  para- 
graph of  answer,  was  true,  neither  the  second  nor  the  third 
paragraph  of  her  answer,  each  of  which  presented  specially  a 
good  defence  for  her,  could  have  been  true ;  but  the  second 
ground  stated  in  the  motion  can  not  be  regarded  as  a  reason 
for  a  new  trial  within  the  meaning  of  the  statute,  and  it  need 
not  be  further  noticed. 

In  considering  the  evidence  in  such  a  case,  the  presumption 
in  favor  of  the  decision  of  the  trial  court  which,  when  that 
court  has  seen  and  heard  the  witnesses,  is  permissible  solely 
for  that  reason,  can  not  be  indulged ;  but  this  court  can  not, 
in  any  case,  weigh  conflicting  testimony,  whatever  the  form 
in  which  it  may  be  presented,  and,  having  regard  to  the  bur- 
den of  proof,  we  always  uphold  the  decision  of  the  trial  court 
upon  the  evidence,  where  it  in  any  degree  tends  to  sustain 
such  decision.  Whether  there  was  an  intent  to  defraud  as 
charged  was  a  question  of  fact,  and  the  burden  of  proof  was 
upon  the  plaintiff. 

We  have  examined  the  voluminous  evidence,  and  while  we 
think  that  it,  perhaps,  would  have  upheld  a  finding  that  the 
conveyance  was  fraudulent,  yet  it  was  not  such  as  to  require 
such  a  finding,  and  we  can  nof  reverse  the  conclusion  reached 
without  unjustifiable  encroachment  upon  the  province  of  the 
trial  court. 

The  judgment  should  be  affirmed. 

Per  Curiam. — Upon  the  foregoing  opinion,  the  judgment 
is  affirmed,  at  the  appellant's  costs. 

Filed  April  8, 1885 ;  petition  for  a  rehearing  overruled  May  13, 1885. 
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Descent.—  Widow,— (Mdlesa  Seemd  Wife,— Forced  Heirs.— Estoppel,— -VHieTe 
an  owner  of  real  estate  dies,  leaving  a  widow  by  whom  he  has  no  chil- 
dren, and  leaving  children  by  a  previous  wife,  the  widow,  under  section 


m- 

4T7 

m 

14S 

187 

86 

197 

8M 

-47* 

877 

iff 

190 

188 

101 

477 

13S 

311 

101 

477 

1S4 

167 

184 

Z4» 

185 

879 

186 

427 

101 

477 

137 

IhS 

139 

65 

101 

41? 

151 

105 

101 

477| 

iaa._ 

64. 

lioi    477I 

|168     M9| 


478  SUPREME  COURT  OF  INDIANA, 

Bryan  v.  Uland  et  al. 

2483,  B.  S.  1881)  takes  a  portion  of  the  deceased  husband's  real  estate 
in  fee  simple,  free  from  all  demands  of  his  creditors,  and,  under  section 
2487,  B.  S.  1881,  such  children,  at  her  death,  become  her  forced  heirs 
as  to  the  land  so  acquired  hy  her,  which  descends  to  them  without  re- 
gard to  any  conveyance  she  may  have  made.  Improvements  placed 
thereon  by  her  inure  to  their  benefit  at  her  death,  as  do  also  improve- 
ments made  thereon  during  her  life  by  one  in  possession  under  her  con- 
veyance taken  with  knowledge  of  the  facts.  During  her  life,  the  quit- 
claim of  adult  children  of  such  decedent,  or  the  conveyance  under 
order  of  court  of  the  guardian  of  his  minor  children,  can  not  convey 
any  estate  in  the  widow's  portion;  nor  will  such  children  be  estop- 
ped from  asserting  title  to  such  portion,  after  her  death,  by  such  convey- 
ances and  the  receipt  by  them  during  her  life  of  the  purchase-money 
therefor,  especially  where  the  purchaser  had  notice  of  the  facts. 
Same. — Bartition, — After'Acquired  Title, — ^The  judgment,  whatever  its  form, 
in  a  suit  for  the  partition  of  the  deceased  husband's  real  estate,  between 
such  widow  and  children,  the  title  not  being  in  issue,  could  not  affect 
the  interest  acquired  by  the  children  as  forced  heirs  upon  the  death  of 
the  widow. 

From  the  Greene  Circuit  Court. 

A.  G.  Gavins,  E.  H.  G.  Gavins  and  TT.  i.  Gavins^  for  ap- 
pellant. 

L.  Shaw  and  J".  8,  Bays,  for  appellees. 

Mitchell,  J. — Counsel  on  both  sides  agree  that  the  facts 
are  correctly  stated  in  a  special  finding  made  by  the  court. 

It  appears  that  John  Uland  died  in  the  year  1862,  the 
owner  of  several  tracts  of  land  in  Greene  county.  He  left 
surviving  him  his  widow,  Nancy  Uland,  who  was  his  second 
wife  without  a  child  or  children,  and  he  also  left  six  children 
by  a  previous  marriage. 

At  the  September  term,  1863,  of  the  Greene  Circuit  Court, 
there  was  set  off  to  the  widow,  in  a  partition  proceeding  in- 
stituted by  her,  the  tract  of  land  in  controversy  in  this  case. 
The  residue  of  the  lands  of  which  the  decedent  died  seized, 
were  in  the  same  proceeding,  to  which  all  the  heirs  were  parties, 
set  off  to  the  appellees,  his  children,  as  tenants  in  common. 

It  was  recited  in  the  decree  that  the  widow  was  the  owner 
of  a  life-estate  in  the  land  set  off  to  her,  and  that  the  chil- 
dren owned  the  fee  simple  in  the  whole. 


NOVEMBER  TERM,  1884.  47» 

Bryan  v,  Uland  et  oL 

On  the  28th  day  of  October,  1864,  the  adult  heirs  of  John 
Uland  conveyed  by  quitclaim  deed  all  their  interest  in  the 
real  estate  of  which  their  father  died  seized,  including  that 
set  off  to  the  widow,  to  Michael  Tribbey,  and  on  the  17th 
day  of  January,  1865,  the  guardian  of  the  minor  heirs,  pur- 
suant to  an  order  of  the  probate  court,  made  a  like  convey- 
ance of  the  interest  of  his  wards  to  the  same  person.  On 
the  3d  day  of  December,  1864,  the  widow,  Nancy  Uland^ 
made  a  quitclaim  deed  for  her  interest  in  the  tract  set  off  to  her 
to  Tribbey,  who  at  that  time  took  possession  of  the  whole 
property  and  held  it  until  his  death.  After  the  death  of 
Tribbey,  Bryan,  the  appellant,  acquired  whatever  estate  he 
took  in  the  lands,  from  his  heirs,  and  went  into  possession. 

It  IS  found  by  the  court  that  both  Tribbey  and  the  appel- 
lant had  notice,  at  the  time  of  their  respective  purchases,  that 
Nancy  Uland  was  the  second  wife,  without  children,  of  John 
Uland,  and  that  she  was  in  life,  and  that  appellees  were  chil- 
dren of  a  previous  marriage. 

Both  made  valuable  improvements  and  paid  the  taxes  on 
the  land  in  dispute  during  thfe  lifetime  of  the  widow,  and  it 
was  also  found  that  the  appellees  each  received  his  or  her 
share  of  the  purchase-money  during  her  lifetime. 

The  widow  died  in  February,  1880,  and  the  appellees,  the 
surviving  children  of  John  Uland,  commenced  this  suit  on 
the  9th  day  of  May,  1882,  to  quiet  their  title  to  the  land  set 
off  to  the  widow  under  the  proceedings  in  partition. 

Upon  the  facts  found,  the  court  stated,  among  other  conclu- 
sions of  law,  that  the  appellees  were  the  owners  as  tenants 
in  common  of  the  land  in  controversy ;  that  they  were  not 
estopped  by  the  recitals  in  the  decree  of  partition,  nor  by  their 
quitclaim  deeds,  nor  by  reason  of  having  received  the  purchase- 
price  of  the  land  during  the  lifetime  of  the  widow ;  and  that 
the  purchaser  was  not  entitled  to  an  allowance  for  improve* 
ments  made  while  occupying  the  land  during  her  lifetime. 

There  was  for  a  time  some  apparent  uncertainty  concerning 
the  estate  which  the  childless  second  wife  took  in  the  real 
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estate  of  her  husband  at  his  death,  but  it  is  now  settled  by 
repeated  decisions  that  under  section  2483,  R.  S.  1881,  such 
widow,  in  virtue  of  her  marital  rights,  takes  one-third  of  her 
husband's  real  estate  in  fee  simple,  free  from  all  demands  of 
creditors. 

The  only  difference  between  the  estate  of  a  first  wife  and 
a  childless  second  wife  is  created  by  the  proviso  to  section 
2487,  R.  S.  1881,  by  which  the  deceased  husband's  children 
of  the  previous  marriage  become,  at  the  death  of  the  child- 
less second  wife,  her  forced  heirs,  as  respects  all  lands  ac- 
quired by  her  in  virtue  of  such  second  marriage.  Utterback 
V.  Terhuney  75  Ind.  363;  McClamrock  v.  Ferguson,  88  Ind. 
208;  Hendrix  v.  McBetli,  87  Ind.  287 ;  Slack  v.  T hacker,  84  Ind. 
418;  Flenner  y.  Benson,  8d  Ind.  108;  FlennerY.  Travellers 
Ins.  Co.,  89  Ind.  164 ;  Caywood  v.  Medsker,  84  Ind.  520 ;  Aria- 
strong  V.  Cavitt,  78  Ind.  476 ;  Louden  v.  JameSy  31  Ind.  69. 

Under  the  construction  which  this  proviso  has  received  in 
the  foregoing  cases,  the  estate  of  the  widow,  although  a  fee 
simple,  was  subject  to  such  limitation  as  that  at  her  death  it 
descended  to  her  deceased  husband's  children  without  regard 
to  any  conveyance  she  may  have  made  during  her  lifetime. 
Flenner  v.  Benson,  supra.  And  as,  during  her  lifetime,  such 
children  had  no  interest  or  estate  in  the  land,  nothing  but  an 
expectancy  to  take  it  as  her  heirs  at  her  death,  neither  the 
quitclaim  deed  of  the  adults,  nor  the  guardian's  deed  of 
the  minors,  conveyed  any  estate  to  Tribbey,  Flenner  v. 
Travellers  Ins.  Co.,  supra. 

A  quitclaim  deed  is  effectual  to  pass  the  estate  which  the 
grantor  has  at  the  time  it  is  made,  and  no  more ;  it  does  not 
estop  him  from  asserting  an  after-acquired  interest.  Avery  v. 
Akins,  74  Ind.  283;  Graham  v,  Graham,  55  Ind.  23.  Nor 
does  the  fact  that  the  purchase-money  was  received  during 
the  lifetime  of  their  step-mother  estop  the  appellees  from  set- 
ting up  their  title  subsequently  acquired.  Especially  i»  this 
so  in  this  case,  where  the  purchaser  had  notice  of  all  the  &cts 
at  the  time  he  purchased  and  paid  the  money.     Avery  v. 


NOVEMBER  TERM,  1884.  481 

Bryan  i'.  Uland  et  al. 

AkbiSy  supra;  Scranton  v.  StewaHy  52  Ind.  68;  Long  v.  An- 
derson,  62  Ind.  537. 

The  appellant  claims  that  the  judgment  in  the  partition 
proceedings  estopped  the  appellees  from  saying  that  they  were 
not  the  owners  in  fee  simple  at  the  time  they  made  their  deeds 
to  Tribbey.  The  decree  in  partition  did  not  attempt  to  set- 
tle any  question  of  title  between  the  parties,  and  as  partition 
proceedings,' except  where  the  title  is  directly  put  in  issue^ 
serve  only  to  sever  the  shares  of  the  common  tenants,  the 
judgment,  whatever  form  it  may  have  taken,  did  not  affect 
after-acquired  interests..  The  judgment  is  not  a  vesture  of 
title ;  it  only  separates  the  several  interests  then  held.  Miller 
V.  Noble,  86  Ind.  527,  and  cases  cited. 

The  fact  that  the  estate  of  the  widow  was  sold  and  con- 
veyed by  her  to  the  appellant's  grantor,  and  that  he  was  put 
in  possession  and  made  valuable  improvements  on  the  land, 
did  not  in  any  respect  make  the  appellees  liable  for  their 
value.  If  the  widow  had  remained  the  owner  of  the  land 
until  her  death,  it,  with  whatever  improvements  she  made 
thereon,  would  have  descended  to  the  children  of  her  de- 
ceased husband.  The  improvements  which  she  would  have 
made  would  have  enured  to  their  benefit  in  the  same  way  that 
improvements  made  by  an  ancestor  enure  to  the  benefit  of 
the  heir,  and  that  the  improvements  were  made  by  the  gran- 
tee of  the  widow,  during  her  lifetime,  can  make  no  difference. 

It  is  only  bona  fide  occupants  of  lands  who  have  the  right 
to  claim  the  benefit  of  improvements  made  while  in  posses- 
sion under  color  of  title.  Both  the  appellant  and  his  grantor 
had  knowledge  of  the  appellees'  rights,  and  are,  therefore,  not 
within  the  rule.     Woodhull  v.  Rosenthal,  61  N.  Y.  382. 

We  have  examined  the  point  made  on  the  cross  error  as- 
signed, and  conclude  that  there  was  no  error  in  the  ruUng  of 
the  court,  which  is  available  to  the  appellees. 

Judgment  affirmed,  with  costs. 

Filed  May  12, 1885. 

Vol.  101.— 31 
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Reasoner  et  al.  V.  Creek  et  al. 

Dbajnaqe. — Might  of  Property  Otoner  not  Assestted  with  Benefits  or  Damages  to 
Bemonstrate, — A  property  owner  whose  land  will  be  injured  by  the  con- 
struction of  a  ditch  has  a  right  to  appear  and  remonstrate,  although  no 
damages  are  assessed  in  his  favor,  and  although  no  benefits  are  asscaacd 
against  his  land. 

From  the  Blackford  Circuit  Court. 

J.  Qintwell,  8.  W.  OantweB  and  W.  A.  Bonham^  for  ap- 
pellants. 

Elliott,  J. — The  appellees  were  petitioners  for  the  estab- 
lishment and  construction  of  a  ditch.  The  appellants,  within 
ten  days  after  the  filing  of  the  report  of  the  commiissioners 
of  drainage,  filed  separate  remonstrances,  in  each  of  which 
the  remonstrant  alleged  that  he  was  the  owner  of  real  estate,  and 
gave  a  particular  description  of  it,  and  stated  that  he  was  not 
assessed  for  benefits  or  damages,  but  that  his  land  would  be 
greatly  affected  by  the  construction  of  the  proposed  ditch,  in 
that  its  construction  as  proposed  would  overflow  his  land, 
without  giving  him  any  outlet  for  the  drainage  thereof,  thereby 
rendering  it  impossible  for  him  to  properly  drain  and  culti- 
vate it.  It  is  also  alleged  in  each  of  the  remonstrances, "  that 
the  report  of  the  commissioners  is  not  according  to  law ;  that 
the  land  will  be  damaged  in  the  sum  of  seven  hundred  dol- 
lars, because  the  construction  will  cause  the  overflow  of  the 
land,  and  no  damages  have  been  assessed ;  that  the  damages 
will  exceed  the  benefits ;  that  the  proposed  ditch  will  neither 
improve  the  public  health,  nor  benefit  any  public  highway, 
nor  be  of  public  utility."  On  motion  of  the  appellees  the 
remonstrances  were  rejected,  and  it  is  the  ruling  on  this  mo- 
tion that  is  presented  for  review. 

It  seems  clear  on  principles  of  natural  justice  that  the  law 
will  not  allow  a  man's  land  to  be  directly  and  materially  in- 
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jured  by  a  public  work  of  this  character,  and  yet  leave  him 
remediless.  It  is  evident,  also,  that  such  a  course  would  be 
antagonistic  to  the  spirit  of  the  constitutional  provision,  that 
no  man's  property  shall  be  taken  for  a  public  use  without 
just  compensation.  So,  too,  it  seems  that  the  public  and  ad- 
jacent land  proprietors  can  not  justly  secure  a  benefit  to 
themselves  at  the  expense  of  a  serious  injury  to  another's 
property.  But  the  case  made  by  the  remonstrance  is  stronger 
than  if  it  were  conceded  that  the  construction  of  the  ditch 
would  be  a  public  benefit,  for,  as  appears  from  our  synopsis 
of  the  facts  stated  in  each  of  the  remonstrances,  the  ditch 
would  not  benefit  the  public.  As  it  would  not  benefit  the 
public,  it  must  necessarily  result  that  it  would  only  benefit 
private  persons,  and  no  principle  of  law  is  more  firmly  set- 
tled than  that  private  property  can  not  be  taken  for  a  private 
purpose.  It  is  true  that  there  does  not  appear  to  be  a  direct 
taking,  but  an  injury  to  land. to  the  extent  of  several  hun- 
dred dollars  is,  in  a  restricted  sense,  at  least,  a  taking.  We 
suppose  that  if  the  construction  of  a  ditch  would  submerge 
adjacent  lands  and  render  them  valueless,  there  could  be 
no  doubt  that  the  owners  would  be  entitled  to  compensation. 
But,  whether  there  was  or  was  not  a  seizure  of  property,  there 
was,  upon  the  case  made  by  each  of  the  remonstrances,  a 
direct  and  material  injury,  and  in  our  judgment  the  statute 
does  not  mean  to  authorize  the  construction  of  a  ditch  with- 
out compensation  to  those  whom  it  would  directly  injure. 
Whether  a  statute  would  be  valid  which  undertook  to  au- 
thorize the  construction  of  a  ditch  without  providing  for 
compensation  for  injuries  resulting  to  private  property,  we 
need  not  decide,  as  our  opinion  is  that  the  statute  contem- 
plates the  assessment  and  payment  of  damages  to  all  who 
suffer  a  direct  injury  from  the  construction  of  a  ditch. 

If  a  property  owner  whose  land  would  be  injured  by  over- 
flows which  the  construction  of  a  ditch  would  cause  can  not 
secure  just  compensation  because  the  ditch  commissioners 
decide  that  it  is  not  necessary  to  assess  him  with  benefits  or 
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damages,  then,  all  that  need  be  done  to  defeat  his  rights  would 
be  to  leave  such  property  out  of  consideration.  Plainly,  this 
would  be  unjust.  We  can  see  no  reason  for  holding  that  a 
property  owner  must  be  denied  compensation  for  injuries 
merely  because  the  ditch  commissioners  have  not  deemed  it 
proper  to  investigate  and  report  upon  his  rights,  or  because 
the  petitioners  have  not  described  his  land  in  their  petition. 
The  ultimate  and  substantial  question  is,  will  the  complainant's 
land  be  directly  injured  ?  not  was  his  laud  described  in  the  peti- 
tion or  mentioned  in  the  report  of  the  commissioners?  It  is 
not  in  the  power  of  the  petitioners  or  of  the  commissioners 
to  cut  him  off  from  his  right  to  compensation,  for  that  right 
docs  not  depend  upon  what  the  petitioners  or  the  commission- 
ers may  do,  or  omit  to  do,  but  upon  the  fact  of  a  direct  and 
material  injury  to  his  land.  If  it  is  ascertained  that  he  will 
sustain  a  legal  injury  entitling  him  to  compensation,  the  law 
awards  it  to  him,  and  no  act  or  omission  of  petitioners  or 
commissioners  can  keep  it  from  him.  If  the  facts  and  the 
law  entitle  him  to  compensation,  what  has  been  done  or  left 
undone  by  tho  petitioners  and  commissioners  is  of  no  im- 
portance. 

The  principles  which  we  have  stated  demonstrate  the  right 
to  compensation  in  cases  such  as  those  made  by  the  remon- 
strants, and  the  only  question  is  as  to  the  remedy.  If  it  be 
established  that  there  is  a  legal  right,  then  there  must  be  a 
remedy,  for  the  ancient  maxim,  "  There  is  no  right  without  a 
remedy,"  rules  the  case. 

We  can  conceive  of  no  just  reason  why  the  land-owner  may 
not  invoke  the  assistance  of  the  courts  for  the  vindication  of 
his  right,  by  becoming  a  party  to  the  original  cause  and  a;^- 
sorting  his  rights  by  a  remonstrance.  Such  a  procedure  has 
the  great  merit  of  simplicity  and  directness;  it  has  also  the 
merit  of  preventipg  multiplicity  of  actions,  and  of  settling 
the  controversy  before  the  work  of  constructing  the  ditch  has 
been  actually  entered  upon.  These  are  important  consider- 
ations, for  the  law  abhors  a  multiplicity  of  actions,  encour- 
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ages  diligence,  seeks  simplicity,  and  discourages  circumlocu- 
tion. Where  there  is  a  direct  road  to  the  complete  settlement 
of  a  controversy,  it  is  always  preferable  to  a  roundabout  one. 
We  are  to  keep  these  fundamental  doctrines  in  mind  in  con- 
struing the  statute,  for  we  are  not  to  presume,  unless  the  rigor 
of  the  language  drives  us  to  that  course,  that  the  Legislature 
meant  to  overthrow  settled  and  salutary  principles.  We  find 
nothing  in  the  statute  requiring  us  to  deny  a  land-owner,  who 
will  be  injured  by  the  construction  of  a  ditch,  the  right  of 
remonstrating,  although  no  benefits  are  assessed  against  him, 
nor  damages  assessed  in  his  favor.  The  language  of  the  stat- 
ute is  this :  "  Upon  the  making  of  such  report  to  the  court, 
ten  days  shall  be  allowed  to  any  owner  of  lands  affected  by 
the  work  proposed  to  remonstrate  against  the  report.'*  Acts 
1883,  p.  176,  sec.  3. 

A  person  whose  land  is  injured  to  the  extent  of  seven  hun- 
dred dollars,  or  to  any  material  extent,  comes  Avithin  the  de- 
scription "  any  owner  of  lands  affected  by  the  work  proposed.'* 
It  is  true  that  in  enumerating  the  causes  for  a  remonstrance 
the  question  of  benefits  and  damages  appears  to  be  restricted 
to  persons  actually  assessed,  but  there  are  other  causes  which 
it  seems  clear  may  be  urged  by  persons  not  assessed.  This 
is  notably  true  of  the  first,  seventh,  eighth  and  ninth  causes 
enumerated.  But  we  do  not  think  that  the  failure  to  enu- 
merate the  causes  properly  should  be  treated  as  denying  a  land- 
owner, whose  property  is  affected,  the  right  of  remonstrating, 
since  such  a  construction  would  completely  nullify  the  clause 
we  have  quoted,  and  as  the  rule  is,  that  all  the  words  of  a 
statute  shall  be  given  effect,  and  no  word  or  clause  be  treated 
as  meaningless  or  superfluous,  we  must  avoid  that  result  if 
possible.  This  can  be  accomplished  without  doing  violence 
to  the  letter  or  spirit  of  the  act,  by  holding  that  the  enumer- 
ation is  not  complete  or  exhaustive  as  to  parties  against  whom 
no  assessments  are  reported.  There  are  no  negative  words 
restricting  this  construction,  for  the  language  is  this :  ''And 
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any  such  remonstrance  shall  be  verified  by  affidavit  and  may 
be  for  any  or  all  of  the  following  causes." 

In  our  opinion  the  court  erred  in  sustaining  the  appellees' 
motion  to  reject  the  remonstrances. 

Judgment  reversed. 
Filed  April  30, 1885. 


Wheeler  v.  Hawkins,  Assignee,  et  al. 

Pleading. — Parol  iVomise. — Cause  of  Action. — Sufficiency  of  Qnnj^inL^De' 
murrer, — In  declaring  upon  a  parol  promise  to  pay  or  repay  money  upon 
the  happening  of  a  certain  event,  the  complaint  is  bad  upon  demurrer  for 
the  want  of  sufficient  facts,  unless  it  be  averred  therein  that  such  event 
has  happened,  as  it  will  fail  to  state  an  existing  cause  of  action. 

Same. — OonaideraHon, — So,  also,  in  declaring  upon  such  parol  promise,  the 
complaint  is  insufficient  on  demurrer,  if  it  fail  to  show  that  the  promise 
sued  on  is  supported  by  a  sufficient  legal  consideration. 

Same. —  Vdunlary  Assignment  for  Benefit  of  Creditors, — Trust  Estate. — Suit  6y 
Assignee. — Exhibit. — In  a  suit  by  an  assignee  in  a  voluntary  assignment 
for  the  benefit  of  creditors,  for  the  recovery  of  a  part  of  the  trust  estate, 
he  must  allege  that  the  deed  of  assignment  to  him  has  been  duly  re- 
corded in  the  recorder's  office  of  the  proper  county,  and  must  file  a  copy 
of  such  deed  as  an  exhibit;  otherwise  his  complaint  must  be  held  bad 
on  demurrer  for  the  want  of  sufficient  facts. 

From  the  Marshall  Circuit  Court. 
W.  -B.  HesSf  for  appellant. 
A,  C.  Oapron,  for  appellees. 

HowK,  J. — The  first  error  of  which  complaint  is  here 
made  by  the  appellant,  Wheeler,  is  the  overruling  of  his'  de- 
murrer to  the  complaint  of  the  appellee,  Hawkins,  assignee 
in  the  voluntary  assignment  of  one  Thomas  Shakes. 

This  complaint  was  filed  in  the  court  below  on  the  second 
day  of  April,  1877,  and  therein  the  appellee,  Hawkins,  as 
sole  plain tiflT,  alleged  that  on  the  eleventh  day  of  February, 
1874,  he  was  appointed  assignee  of  one  Thomas  Shakes,  a 
failing  debtor  in  Marshall  county;  that  he  took  possession  of 


NOVEMBER  TERM,  1884.  487 

Wheeler  v.  Hawkins,  Assignee,  et  al, 

the  assets  of  Shakes,  consisting  of  a  large  amount  of  notes  and 
accounts,  a  broken  stock  of  merchandise,  and  one  hundred 
and  sixty  acres  of  land,  upon  which  there  was  due  the  appel- 
lant, Wheeler,  for  a  balance  of  purchase-money,  about  three 
thousand  dollars;  that  claims  to  the  amount  of,  to  wit, 
$5,000,  were  filed  against  the  assignor's  estate,  besides  the  ap- 
pellant's claim ;  that  after  appellee  took  possession  of  such  as- 
sets he  converted  them  into  money  as  rapidly  as  he  could, 
and  the  entire  amount  so  realized  from  the  personal  property 
was  about  $1,500 ;  that  thereupon,  after  various  consultations 
with  some  of  the  creditors,  it  was  thought  expedient  to  pay 
the  first  instalment  due  on  appellant's  mortgage  and  prevent 
a  sale  thereunder,  and  for  the  appellee  to  procure  an  order  of 
sale  and  endeavor  to  sell  the  real  estate ;  and  this  was  believed 
to  be  the  only  feasible  way  to  obtain  a  reasonable  amount  of 
assets,  and  the  best  dividends  for  the  creditors ;  that,  acting 
under  this  belief,  the  appellee,  on  the  25th  day  of  August, 
1874,  paid  the  appellant  the  sum  of  $941.15,  the  principal 
'and  interest  then  due,  and  the  foreclosure  was  delayed  in  or- 
der that  appellee  might  obtain  from  the  proper  court  an  or- 
der sanctioning  such  payment,  and  an  order  for  the  sale  of 
such  land,  which  orders  it  was  then  believed  the  court  would 
make  ;  that  it  was  the  understanding  and  agreement  between 
the  appellee  and  the  appellant,  that,  if  the  court  would  not 
>o  authorize  such  payment,  the  money  was  to  be  repaid  to  ap- 
pellee by  the  appellant ;  that  such  payment  was  so  made  by 
appellee  with  the  understanding  and  belief  that  the  court 
would  authorize  him  to  pay  the  money,  and  that  the  creditors 
would  also  consent  thereto. 

But  the  appellee  averred,  that,  aft;er  he  had  made  such  pay- 
ment, he  procured  an  order  for  the  sale  of  such  land,  and  re- 
ported to  the  court  his  action  in  the  paym(?nt  of  such  money 
to  the  appellant,  and  asked  the  confirmation  thereof,  which 
report  and  request  were  resisted  by  some  of  the  creditors,  and 
Ills  action  had  not  been  confirmed,  and  he  believed  it  would 
finally  be  disapproved  by  the  court  and  repudiated  by  the 
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creditors ;  that^  in  all  his  actions  relating  to  his  assignor's 
estate,  and  particularly  in  the  payment  of  such  money  to 
the  appellant,  the  appellee  had  acted  in  good  faitli,  and,  as 
he  believed,  for  the  interest  of  the  creditors,  and  unless  such 
money  should  be  refunded  to  him  by  the  appellant  he  would 
be  entirely  remediless,  and  be  compelled  to  lose  the  sum  so 
paid,  which  was  trust  money  belonging  to  his  assignor's  es- 
tate, and  known  to  be  such  by  the  appellant ;  and  that  the 
appellant  refused,  although  often  requested,  to  repay  such 
money  to  the  appellee.     Wherefore,  etc. 

The  first  objection  to  the  sufficiency  of  the  complaint,  urged 
in  argument  by  the  appellant's  counsel,  is  that  it  fails  to  show 
an  existing  cause  of  action  in  favor  of  the  ap|)ellee  and  against 
the  appellant  at  the  time  the  suit  was  commenced.  This  ob- 
jection to  the  complaint,  it  seems  to  us,  is  well  taken.  The 
complaint  counts  upon  an  alleged  parol  agreement  between 
the  appellee  and  the  appellant  to  the  effect  that,  in  consider- 
ation of  the  payment  by  appellee  to  the  appellant  of  the 
amount  then  due  the  latter  from  the  assignor  of  the  former* 
the  appellant  would,  if  the  proper  court  should  not  authorize 
such  payment,  repay  such  amount  of  money  to  the  appellee. 
It  was  not  alleged  in  the  complaint  that  the  money  paid  the  , 
appellant  by  the  appellee,  and  for  the  recovery  of  which  this 
action  is  prosecuted  by  the  appellee,  was  not  justly  due  at  the 
time  of  such  payment  by  his  assignor  to  the  appellant ;  in- 
deed, the  contrary  was  clearly  shown  by  all  the  averments  of 
the  complaint.  But  the  alleged  parol  agreement  of  the  ap- 
pellant, that  he  would  repay  the  amount  of  such  payment  to 
the  appellee  in  a  certain  event,  is  the  only  foundation  for  the 
present  action.  Do  the  averments  of  the  complaint  sufficiently 
show  the  happening  of  such  event  before  the  commencement 
of  this  action  ?  If  they  do  not,  it  is  certain,  we  think,  that 
the  action  was  prematurely  brought,  because  the  complaint 
would  fail  to  show  an  existing  cause  of  action  upon  such  paroF 
agreement  at  the  time  the  suit  was  commenced. 

The  appellee  did  not  allege,  in  counting  upon  the  agree- 
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ment  of  the  appellant,  as  averred^  that  if  the  court  should  not 
authorize  or  confirm  the  payment,  he  would  repay  the  amount 
of  such  payment  to  the  appellee,  that  the  court  would  not  or 
did  not  authorize  or  confirm  such  payment  to  the  appellant, 
or  that  the  court  had  disapproved,  or  had  refused  to  approve 
and  confirm,  the  appellee's  report  of  the  payment  so  made  to 
the  appellant.  Such  an  averment  was  necessary  for  the  purpose 
of  showing  that  at  the  time  the  appellee  commenced  this  suit 
he  had  an  existing  cause  of  action  against  the  appellant  for 
the  enforcement  of  his  alleged  parol  agreement  to  repay  the 
money,  for  the  recovery  of  which  he  sued.  Upon  this  point 
the  only  allegation  of  the  complaint,  after  stating  that  ap- 
pellee had  reported  his  payment  to  the  appellant  to  the 
court,  is  that  "  the  same  has  not  been  yet  confirmed,  and  he 
believes  the  same  will  be  finally  rejected  by  the  court."  This 
allegation  was  not  sufficient,  we  think,  to  show  that  the  ap- 
pellee had  an  existing  cause  of  action  against  the  appellant, 
upon  his  alleged  parol  agreement  at  the  time  of  the  com- 
mencement of  this  suit  thereon. 

Another  objection  to  the  sufficiency  of  the  complaint,  urged 
by  the  appellant^s  counsel,  is  that  the  alleged  parol  agree- 
ment of  the  appellant,  declared  upon  by  appellee,  is  not  shown 
to  have  been  made  upon  any  sufficient  legal  consideration, 
and  is  at  most  a  mere  nudum  pactum.  We  are  of  opinion 
that  this  objection  to  the  sufficiency  of  appellee's  complaint 
is  well  taken  and  should  be  sustained.  A  parol  promise  to 
pay  or  repay  money,  upon  the  happening  of  a  specified  event, 
does  not  of  itself  import  a  consideration,  and  therefore  it  is 
necessary,  in  declaring  upon  such  a  promise,  to  allege  a  suffi- 
cient legal  consideration  therefor.  This  was  the  common 
law  rule,  and  it  is  the  rule  in  this  State  as  to  promises  which 
are  not  in  writing.  "  The  consideration  must  either  appear 
impliedly  from  the  instrument  itself,  as  a  promissory  note  or 
bill  of  exchange,  or  the  complaint  must  expressly  state  the 
particular  consideration  on  which  the  contract  is  founded* 
And  it  is  essential  that  the  consideration  stated  should  be 
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legally  sufficient  to  support  the  promise  for  the  breach  of 
which  the  action  is  brought."  Where,  as  in  this  case,  the 
action  is  founded  upon  a  parol  or  oral  promise,  it  is  neces- 
sary that  the  consideration  of  such  promise  should  be  stated 
with  such  particularity  as  will  enable  the  court  to  decide 
whether  or  not  the  promise  sued  upon  is  supported  by  a  suffi- 
cient legal  consideration.  Brush  v.  Raney,  34  Ind.  416; 
Leach  v.  Rhodes^  49  Ind.  291 ;  Durland  v.  Pitcaim,  51  Ind. 
426.  In  the  case  in  hand,  the  complaint  not  only  fails  to 
state  any  sufficient  legal  consideration  for  the  alleged  "  under- 
standing and  agreement,"  upon  which  the  action  is  founded, 
but  it  seems  to  us  that  the  facts  alleged  show  with  reasonable 
certainty  that  the  appellant's  promise  to  repay  the  money, 
for  the  recovery  of  which  this  suit  was  brought,  was  not  sup- 
ported by  any  such  consideration.  It  was  shown  by  the  com- 
plaint that  the  money  paid  to  the  appellant  was,  at  the  time 
of  the  payment,  due  him  from  the  appellee's  assignor,  and 
was  the  money  of  such  assignor.  For  aught  that  appears  to 
the  contrary  in  the  complaint,  the  money  so  paid  was  not 
only  due  the  appellant  from  the  assignor,  at  the  time  of  such 
payment,  but,  as  it  was  the  assignor's  money,  it  was  properly 
paid  to  the  appellant  upon  the  debt  then  due  him  from  such 
assignor.  Therefore,  we  are  justified,  we  think,  in  holding  as 
we  do,  that  upon  the  showing  made  in  appellee's  complaint 
the  appellant's  alleged  oral  promise  to  repay  such  money 
upon  the  happening  of  the  event  specified,  is  a  mere  nudum 
paetuniy  and  affords  no  sufficient  ground  for  appellee's  action. 
Still  another  objection  to  the  sufficiency  of  appellee's  com- 
plaint is  insisted  upon  in  argument  by  the  appellant's  coun- 
sel. The  appellee  has  sued,  in  this  action,  in  his  representa- 
tive character  of  assignee  in  the  voluntary  assignment  of 
Thomas  Shakes,  a  failing  debtor  in  Marshall  county,  to  re- 
cover an  amount  of  money  which  he  claims  in  his  complaint 
belongs  to  the  trust  estate  of  his  assignor.  Shakes.  He  has 
nowhere  alleged  in  his  complaint  that  the  deed  of  assignment 
to  him  from  Shakes  has  ever  been  recorded  in  the  recorder's 
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office  of  the  proper  county,  nor  has  he  in  any  manner  made 
a  copy  of  such  Seed  a  part  of  his  complaint.  It  is  claimed 
by  the  appellant's  counsel  that  for  the  want  of  such  an  alle- 
gation and  such  copy  of  the  deed  of  assignment,  the  appel- 
lee's complaint  was  bad  on  the  demurrer  thereto.  This 
objection  to  the  complaint  is  well  taken,  under  the  decisions 
of  this  court,  and  must  be  sustained.  Ross  v.  Boawell,  60 
Ind.  235 ;  Foster  v.  Browriy  65  Ind.  234 ;  StatCy  ex  reL,  v. 
Kruffy  82  Ind.  58. 

For  the  reasons  given,  we  are  of  opinion  that  the  appel- 
lee's complaint  does  not  state  a  cause  of  action  against  the 
appellant,  and  that  his  demurrer  thereto  ought  to  have  been 
sustained.  This  conclusion  renders  it  unnecessary  for  us  to 
consider  now  the  numerous  other  errors  assigned  by  the  ap- 
pellant, some  of  which  seem  to  us  to  have  been  well  assigned. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sastain  the  demurrer  to  the 
complaint,  etc. 

Filed  April  23, 1885. 
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Practice. — Special  Finding, — Request  for. — PremmptioTL — Where  there  is  a 
special  finding  in  the  record,  and  the  record  shows  that  the  finding  was 
made  upon  the  request  of  one  of  the  parties,  the  Supreme  Court  will 
presume  that  the  request  was  properly  and  seasonably  made,  unless  the 
record  affirmatively  shows  the  contrary. 

Same. — Entry  of  Qeneral.and  Special  Finding. — Where  there  is  one  entry,  and 
the  whole  finding  is  therein  set  forth,  there  is  no  substantial  error  in 
prefacing  the  special  finding  by  a  general  finding. 

Decedents'  Estates.— Oedttor«,—  }Ftdoto. — Sale  cf  Beal  Eetaie, — Creditors 
have  no  right  to  an  order  for  the  sale  of  the  widow's  interest  in  the 
lands  of  her  deceased  husband  to  pay  debts  due  from  his  estate. 

Same. — Jurisdiction. — Order  of  Sale. — An'  order,  directing  the  sale  of  the 
widow's  interest  in  the  lands  of  her  deceased  husband  to  pay  the  debts 
due  from  his  estate,  is  beyond  the  power  of  the  jurisdiction  of  the  court, 
■and  is  void. 


^       ^ 
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Mortgage. — Deaeenta. —  Widow, — The  mortgage  of  a  widow  on  lands  ac- 
quired  from  her  deceased  husband  will  convey  a  lien  on  her  interest 
therein. 

From  the  Pulaski  Circuit  Court. 
/.  C.  Nye  and  J.  Nye,  for  appellant. 
G.  Burson  and  H.  Burns,  for  appellee. 

Elliott,  J. — The  appellee  presents  two  questions  of  prac- 
tice which  require  attention  before  considering  the  other  ques- 
tions in  the  case. 

The  first  question  is  settled  against  him  by  the  cases  of 
Trentman  v.  Eldridge^  98  Ind.  525,  and  Western  Union  Tel. 
Co,  V.  Trissaly  98  Ind.  566.  These  cases  decide  that  where 
there  is  a  special  finding  in  the  record,  and  the  record  shows 
that  it  was  made  upon  request  of  one  of  the  parties,  the  court 
will  presume  that  the  request  was  properly  and  seasonably 
made,  unless  the  record  affirmatively  shows  the  contrary. 

The  special  finding  in  this  case  is  preceded  by  what  appears 
to  be  a  general  finding,  but  this  finding  forms  part  of  the 
same  entry  as  that  in  which  the  special  finding  is  incorpo- 
rated, and  we  think  that  it  can  not  be  regarded  as  an  inde- 
pendent general  finding.  It  is,  in  truth,  a  mere  prefigice  to 
the  special  finding.  The  entry  is  a  clumsy  one,  but,  as  the 
proceeding  was  an  entire  and  indivisible  one,  there  exists  no 
just  reason  for  depriving  the  appellant  of  the  benefit  of  the 
special  finding.  The  whole  proceeding  is  embodied  in  one 
entry,  and  took  place  at  the  same  time,  and  no  substantial 
error  was  committed  in  prefacing  the  special  finding  by  the 
general  one ;  at  all  events,  the  court  could  not,  by  such  a  pro- 
cedure, take  from  the  appellant  the  rights  resulting  from  his 
exceptions  to  the  conclusions  of  law.  We  need  not  inquire 
what  the  rule  would  be,  if  there  had  been  an  independent 
general  finding,  preceding  the  special  by  a  considerable  inter- 
val of  time,  for  here  there  was  no  interval  at  all ;  there  was 
really  but  one  finding  and  one  entry.  Smock  v.  Harrisony  74 
Ind.  348,  vide  p.  355. 
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The  material  fects  embodied  in  the  special  finding  are  these: 
Hardy  Stephens  died  the  owner  of  the  land  in  controversy, 
and  also  the  owner  of  other  lands.  He  died  intestate,  leav- 
ing no  children,  but  leaving  Elizabeth  Stephens,  his  widow, 
and  Obadiah  Stephens,  his  father,  as  his  only  heirs.  Very 
soon  after  the  death  of  Hardy  his  father  died,  leaving  as  his 
heirs  his  children  Obadiah,  Anna  and  Sarah.  The  widow 
purchased  their  interest  in  the  land,  and  executed  to  them 
her  notes  and  mortgage,  of  which  the  appellant  became  the 
owner  by  assignment.  In  October,  1879,  appellant  secured 
a  decree  of  foreclosure  on  which  sale  was  made,  and  a  deed 
finally  executed  to  him  by  the  sheriff  in  April,  1881.  In 
May,  1880,  the  children  of  Obadiah  Stephens  executed  a  quit- 
claim deed  to  Clark.  The  deed  to  Elizabeth  Stephens  was  ex- 
ecuted by  an  agent  acting  under  a  power  of  attorney  in  which 
two  of  the  persons  by  whom  it  was  executed  were  married 
women,  and  in  the  execution  of  which  their  husbands  did  not 
join,  and  the  second  deed  was  perhaps  executed  to  remedy 
this  defective  execution  of  the  first.  William  Spangler  was 
duly  appointed  administrator  of  the  estate  of  Hardy  Stephens, 
and  in  March,  1880,  George  Burson,  as  one  of  the  creditors 
of  the  estate,  filed  his  petition  in  the  Pulaski  Circuit  Cpurt, 
making  William  Spangler,  administrator,  and  the  widow, 
Elizabeth  Stephens,  parties,  and  praying  that  the  administrator 
be  directed  to  sell  the  land  to  pay  the  debts  of  the  intestate. 
The  prayer  of  the  petition  was  granted  aftei^  due  notice,  and, 
in  due  form  of  law,  the  land  was  sold  prior  to  October,  1881, 
and  the  deed  confirmed.  Appellee  was  the  purchaser  of 
the  land  at  the  administrator's  sale,  and  paid  therefor  eight 
hundred  dollars,  took  possession  of  the  land,  and  soon  after 
married  Elizabeth  Stephens,  who  died  July  9,  1879. 

We  have  given  only  a  brief  synopsis  of  the  fects  stated  in 
the  special  finding,  but  it  is  full  enough  to  show  the  general 
features  of  the  case.  It  is  quite  clear  that  the  trial  court 
erred  in  pronouncing  the  law  against  the  appellant  as  to  the 
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whole  of  the  land  in  controversy.  The  creditors  of  the  hus- 
band had  no  right  to  an  order  for  the  sale  of  the  widow's 
interest  in  the  land,  and  it  was  beyond  the  power  of  the  jur- 
isdiction of  the  court  to  grant  such  an  order.  It  is  too  firmly 
settled  to  admit  of  debate,  that  the  widow^s  interest  in  the 
lands  of  her  deceased  husband  can  not  be  ordered  sold  for  the 
payment  of  the  debts  of  the  husband.  Pepper  v.  Zahnsinger^ 
94  Ind.  88;  NuUer  v.  Hawkins,  93  Ind.  260;  Matthews  v. 
Pate,  93  Ind.  443;  Flenner  v.  Travellers  Ins.  Co.,  89  Ind. 
164 ;  Flenner  v.  Benson,  89  Ind.  108 ;  Oompton  v.  PruiU,  88 
Ind.  171 ;  Hendrix  v.  McBeth,  87  Ind.  287;  Armstrong  v. 
Camtt,  78  Ind.  476,  482;  EllioU  v.  Frakes,  71  Ind.  412. 

The  administrator's  sale  and  deed  certainly  did  not  convey 
to  the  appellee  the  interest  of  Elizabeth  Stephens  as  widow, 
although  it  did,  perhaps,  convey  the  interest  she  acquired  by 
purchase  from  the  children  of  her  deceased  husband's  fisither, 
for  where  a  party  purchases  from  the  heirs  of  a  deceased  per- 
son other  than  the  widow,  he  takes  the  land  subject  to  the 
rights  of  the  creditors  of  the  decedent.  The  interest  vested 
in  her  as  widow  was  conveyed  to  the  appellant  by  the  sale 
made  upon  the  foreclosure  of  the  mortgage,  and  as  to  that 
interest  he  undoubtedly  has  the  paramount  right.  The  mort- 
gage executed  by  her  covered  the  entire  property,  and  as  her 
interest  as  widow  was  not  subject  to  her  husband^s  debts,  the 
mortgage,  as  to  that  interest,  was  clearly  effective,  however 
it  may  be  as  to  the  interest  bought  of  the  heirs  of  the  &ther 
of  her  deceased  husband. 

We  think  it  will  secure  a  more  satisfactory  result  to  re- 
mand the  case  for  a  new  trial  than  to  direct  judgment  on  the 
special  finding,  and  we  accordingly  reverse  the  judgment, 
with  instructions  to  sustain  appellant^s  motion  for  a  new  triaL 

Filed  April  29, 1885. 
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Fraud. — Tranter  of  Pi-opaiy  by  Failing  Debtor.-- AUachment* — Replevin.— 
Boeaessum. — Where  a  fraudulent  transfer  of  personal  property  by  a  fail- 
ing debtor  is  made  the  ground  of  attachment  proceedings  by  creditors, 
and  such  ground  is  sustained,  such  attaching  creditors  are  entitled  to 
possession  of  such  property  as  against  the  debtor  and  his  vendee. 

Sam£. — Judgment  for  Value, — A  judgment  in  favor  of  the  attachment  plain- 
tiffs for  the  value  of  the  property,  in  case  a  return  can  not  be  had,  is 
authorized  by  the  statute. 

Sake. — Rights  of  Fraudulent  Vendee. — The  fraudulent  vendee  of  a  failing 
debtor  is  not  entitled  to  receive,  out  of  the  property,  money  paid  by  him 
in  such  transaction,  even  where  it  has  gone  to  bona  fide  creditors,  as  the  law 
will  leave  parties  who  have  been  convicted  of  fraud  where  it  finds  them. 

From  the  I^iporte  Circuit  Court. 

jT.  J.  Merrifield  and  /.  E.  Cass,  for  appellant. 

A.  i.  Jones,  F.  P.  Jones  and  W.  Johnston,  for  appellees. 

ZoLLABSy  C.  J. — The  evidence  establishes,  or  at  least  tends 
to  establish,  the  following  state  of  facts :  On  and  prior  to  the 
17th  day  of  August,  1881,  Thomas  Garland  was  the  owner 
of  a  stock  of  boots  and  shoes,  book  accounts,  etc.,  of  the 
value  of  J2,880.  At  that  time  he  was  indebted  to  appellees, 
except  Dickover,  much  in  excess  of  the  value  of  the  goods 
and  accounts,  and  had  no  other  property.  On  that  day,  for 
the  purpose  of  defrauding  his  creditors,  some  of  whom  were 
the  appellees,  except  Dickover,  he  sold  and  transferred  the 
goods  and  accounts  to  appellant  for  $1,000.  Appellant  be- 
came the  purchaser  with  full  knowledge  of  the  fraudulent 
purpose  of  Garland,  and  with  the  intent  on  his  part  to  further 
the  end  in  view  by  Garland.  As  a  part  of  the  purchase- 
money,  appellant  paid  a  judgment  against  Garland,  and  a 
note  that  Garland  owed  a  bank.  Appellant  was  liable  for 
the  judgment,  by  reason  of  being  on  an  appeal  bond  with 
Garland.  The  bank  had  taken  out  a  writ  of  attachment 
against  Garland,  and  it  was  in  the  hands  of  the  sheriff  before 
the  transfer  to  appellant  was  completed.     Appellant,  having 
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paid  the  note,  no  levy  was  made.  This  bank  note  and  the 
judgment  amounted  to  $658.  The  balance  of  the  agreed 
price  of  $1,000  appellant  paid  to  Garland.  On  the  day  fol- 
lowing the  transfer,  appc^llocs,  except  Dickover,  brought  a 
suit  in  attachment  against  Garland,  on  the  ground  tliat  the 
transfer  to  appellant  was  fraudulent  and  void  as  against 
them.  To  this  suit  appellant  was  made  a  party  defendant. 
The  goods  were  seized  under  the  writ  and  taken  possession 
of  by  appellee  Dickover,  as  sheriiF,  as  the  goods  of  Garland. 
Subsequent  to  this,  appellant  instituted  a  suit  in  replevin 
against  the  sheriff  and  the  other  appellees,  and  upon  a  proper 
affidavit  under  section  1267,  R.  S.  1881,  the  stock  of  goods 
was  delivered  to  him.  By  agreement  of  the  parties,  these 
two  cases  were  both  submitted  to  the  court  at  the  same  time 
and  tried  upon  the  same  evidence.  The  court  found  for  ap- 
pellees, and  that  appellant  is  not  entitled  to  the  possession  of 
the  goods,  a5  owner  or  otherwise,  as  against  appellees ;  that 
appellees  are  entitled  to  the  possession,  and  that  the  goods 
are  of  the  value  of  $2,880.  Over  a  motion  for  a  new  trial, 
a  judgment  was  rendered  for  a  return  of  the  goods  to  appel- 
lees, and,  in  case  a  return  can  not  be  had,  that  appellees  re- 
cover from  appellant  the  sum  of  $2,880.  On  the  day  fol- 
lowing the  rendition  of  the  judgment,  appellant  moved  for  a 
modification  and  reduction  of  it,  by  an  allowance  to  him,  as 
a  credit,  of  the  amount  that  he  had  paid  on  the  Grarland  note 
to  the  bank,  and  on  the  judgment  against  Garland.  This 
motion  was  overruled  and  he  excepted.  His  contention  here 
is  that  this  motion  should  have  been  sustained,  even  though 
the  transaction  between  him  and  Grarland  may  have  been 
fraudulent,  as  the  amount  thus  paid  went  to  bona  fide  cred- 
itors of  Garland ;  and,  as  we  understand  the  argument,  that 
although  appellant  may  not  have  established  his  right  to  the 
possession  of  the  property,  appellees  also  failed  to  establish 
their  right  to  the  possession,  and  that,  therefore^  there  shonld 
have  been  no  judgment  for  the  return  of  the  property  to 
them^  nor  judgment  for  the  value  thereof,  in  case  a  return 


NOVEMBER  TERM,  1884.  497 

Seivers  v.  Dickover  el  oL 

could  not  be  had.  The  ground  of  attachment  having  been 
sustained,  the  appellees  were  entitled  to  the  possession  of  the 
goods  as  against  Garland  and  appellant.  Had  the  attach- 
ment suit  been  tried  separately,  and  a  finding  made  and  judg- 
ment rendered  in  favor  of  appellees,  the  goods  would  have 
been  ordered  sold.  Such  a  judgment  and  order  would  have 
been  conclusive  as  against  appellant,  who  was  a  party  to 
that  suit. 

In  the  finding  and  judgment  in  the  case  as  tried,  is  neces- 
sarily included  a  finding  that  the  attachment  was  well  laid. 
The  burden  was  upon  appellant.  He  could  recover,  if  at  all, 
only  upon  the  strength  of  his  own  title.  He  could  recover  only 
by  showing  that  his  purchase  from  Grarland  was  6cmaJ?de,  and 
for  value,  and  that  hence  the  attachment  by  the  creditors  was 
not  well  laid.  This  the  court  below  found  he  failed  to  do. 
"We  can  not  disturb  that  finding. 

There  is  nothing  erroneous  in  the  judgment  in  favor  of 
appellees  for  the  value  of  the  property  in  case  a  return  to  ap- 
pellees can  not  be  had.  Such  a  judgment  is  authorized  by 
the  statute.  R.  S.  1881,  section  572;  Thompson  v.  EagletoTiy 
33  Ind,  300 ;  Bales  v.  Scott,  26  Ind.  202. 

It  is  difficult  to  perceive  upon  what  substantial  ground 
credit  could  be  given  to  appellant  for  the  amount  of  the  pur- 
chase-money which  he  paid  on  Garland's  note  to  the  bank  and 
on  the  judgment  against  Garland.  If  the  transaction  between 
appellant  and  Garland  was  not  fraudulent  as  against  appellees, 
the  finding  and  judgment  should  have  been  for  him,  as  the 
owner  of  the  goods.  If,  on  the  other  hand,  the  transaction 
was  void  or  voidable  as  against  appellees,  it  was  because  it 
was  fraudulent  as  to  them.  To  allow  appellant,  out  of  the 
property,  what  he  thus  paid  would  be  to  adjudge  his  transac- 
tion thus  far  an  honest  one,  and  thus  make  the  sale  to  him 
void  in  part  and  valid  in  part. 

A  failing  debtor  may  prefer  creditors  if  it  be  honestly  done, 
but  this  is  not  that  kind  of  a  case.  Appellant  doubtless  paid 
Vol.  101.— 32 
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the  judgment  because  he  was  liable  for  it.  The  payment  of 
the  note  to  the  bank  was  a  necessity  to  the  sale.  If  it  had 
not  been  paid,  the  goods  would  have  been  taken  under  the 
bank's  attachment.  To  protect  any  of  Garland's  creditors 
was  no  part  of  the  purpose  of  the  sale  to  appellant ;  the  pur- 
pose of  the  sale  was  to  defeat  the  creditors. 

The  loss  of  the  amount  paid  by  a  fraudulent  grantee  is  the 
penalty  that  the  law  inflicts  for  the  fraudulent  transaction. 
To  refund  to  such  a  grantee  the  amount  he  has  paid  would 
be  to  destroy  the  penalty.  Such  a  holding  would  destroy  the 
salutary  restraints  which  the  law  has  built  up  against  such 
transactions^  by  removing  all  danger  of  loss.  When  once  a 
party  has  been  convicted  of  fraud,  the  law  refuses  its  aid  to 
him  in  any  manner  or  form,  and  leaves  him,  as  to  that  trans- 
action, just  where  it  finds  him.  Bump  Fraud.  Conv.  (3d  ed.)^ 
pp.  486  and  614. 

The  judgment  is  affirmed,  with  costsk 

Filed  April  25, 1885. 
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Harris  v.  Harris. 

Husband  and  Wife,— Desertion  of  Wife,— Complainl  for  Support — DrfecC 
Cured  by  Verdict. — A  complaint  by  a  wife  against  her  husband  to  obtain 
provision  for  her  support,  under  sections  5132  and  5133,  R.  8. 1881,  which 
fails  to  allege  that  the  desertion  was  without  cause,  is  cured  by  verdict. 

From  the  Gibson  Circuit  Court. 
C.  A.  Buskirhy  for  appellant. 

J.  E.  McOalloughy  S.  M.  Holcomb  and  /.  H.  Miller y  for  ap- 
pellee. 

Best,  C. — The  appellee  brought  this  action  against  the  ap- 
pellant, her  husband,  to  obtain  provision  for  the  support  of 
herself  and  her  unborn  child^  under  the  provisions  of  sec- 
tions 5132  and  5133,  R.  S.  1881. 
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The  first  named  section  provides  that  such  support  may  be 
obtained  "  where  the  husband  shall  have  deserted  his  wife, 
or  his  wife  and  children,  without  cause,  not  leaving  her  or 
them  sufficient  provision  for  her  or  their  support,"  and  the 
complaint  alleged  that  appellant  had  deserted  the  appellee, 
his  wife,  without  leaving  any  provision  for  her  support. 

An  issue  was  formed,  a  trial  had,  and  judgment  was  ren- 
dered for  $400.  A  motion  in  arrest  of  judgment  was  over- 
ruled, and  this  ruling  is  assigned  as  error. 

This  motion  attacks  the  complaint.  It  is  insisted  that  as 
the  complaint  fails  to  aver  that  the  alleged  desertion  was 
without  cause,  it  was  insufficient,  and  the  motion  should 
therefore  have  been  sustained.  We  think  otherwise.  This 
attack  upon  the  complaint  comes  after  verdict,  and,  therefore, 
comes  too  late.  The  defect  was  thereby  cured.  After  vei^ 
diet,  the  most  liberal  intendment  will  prevail,  and  the  de- 
fective averment  will  thus  be  cured.  Where  it  is  necessary 
to  prove  a  fact  upon  the  trial,  and  the  complaint  omits  to 
aver  it,  the  defect  is  cured  by  the  verdict  if  the  general 
terms  of  the  declaration  are  sufficient  to  comprehend  it^ 
Peck  v.  Martin,  17  Ind.  115. 

It  was  necessary  to  offer  some  evidence  that  the  act  of  de- 
sertion was  without  cause,  but  as  this  merely  fixed  the  quality 
of  the  act,  and  was  entirely  consistent  with  the  complaint, 
proof  may  well  have  been  admitted  under  the  general  aver- 
ment of  desertion.  Shimer  v.  Bronnenburgy  18  Ind.  363;; 
WestfaU  V.  Stark,  24  Ind.  377. 

The  averment  that  the  appellant  had  deserted  the  appellee,, 
without  making  any  provision  for  her  support,  was  an  aver- 
ment of  her  right  to  obtain  such  support  upon  the  ground  of 
desertion  under  the  statute,  and  though  such  averment  was 
defective  its  defect  was  cured  by  the  verdict.  Alford  v. 
Baker,  53  Ind.  279 ;  Parker  v.  Clayton,  72  Ind.  307 ;  WaUon 
V.  Crowsore,  93  Ind.  220. 

The  motion  in  arrest  was  properly  overruled,  and  the 
judgment  should  be  affirmed. 
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Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  affirmed,  at  the  appellant^s 
costs. 

Filed  April  26, 1885. 


No.  11,780. 

Caviness  v.  Rushton,  Administrator. 

Promissory  Note. — An  instrument  reading  thus:  "I  promise  EmiW 
Caviness  to  give  her  two  thousand  dollars  at  my  death  to  take  care  of 
her  children  with,  which  she  claims  of  my  estate.  She  has  been  in  my 
family  nineteen  years  and  a  faithful  servant,  and  it  is  my  wiU  to  her,'' 
is  not  a  promissory  note. 

Contract. — Promise  to  Make  Compenaation  for  Services  by  WiU. — A  promise 
to  make  a  devise  to  one  who  has  rendered  services  to  the  promisor  at 
his  request,  as  a  compensation  for  such  services,  is  a  valid  promise,  for  a 
breach  of  which  an  action  will  lie. 

Pleading. — Stating  Chuse  of  Action  in  Different  Fomw. — A  cause  of  action 
may  be  stated  in  difierent  forms,  and  unless  it  clearly  appears  that  the 
cause  ef  action  stated  in  the  several  paragraphs  is  one  and  the  same, 
requiring  the  same  evidence  and  no  more,  it  is  material  error  to  sustain 
a  demurrer  to  one  of  the  paragraphs  if  it  is  good  in  itself. 

Prom  the  Hendricks  Circuit  Court. 

J.  V.  Hadley,  E.  G,  Hogate  and  jB.  jB.  Blake,  for  appellant. 

Elliott,  J. — The  appellant  in  the  first  paragraph  of  her 
complaint  set  forth  the  following  instrument: 

"October  13,  1882. 

"  I  promise  Emily  Caviness  to  give  her  two  thousand  dol- 
lars at  my  death  to  take  care  of  her  children  with,  which  she 
claims  of  my  estate.  She  has  been  in  my  family  nineteen 
years  and  a  faithful  servant,  and  it  is  my  will  to  her.*' 
And  alleged  that  it  was  executed  by  William  R.  Rushton  in 
his  lifetime,  and  that  Rushton  died  some  time  after  the  execu- 
tion of  the  instrument,  and  that  the  appellee  is  the  admin- 
istrator of  his  estate. 

We  do  not  think  the  instrument  declared  on  can  be  re- 
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garded  as  a  promissory  note.  On  its  fece  it  appears  to  be  a 
voluntary  promise  to  make  a  testamentary  disposition  of  prop- 
erty. It  does  not  appear  to  be  a  promise  to  pay  money  at  a 
certain  time^  absolutely  and  at  all  events.  The  words  in  the 
first  clause  of  the  instrument,  prima  facicy  express  a  promise 
to  make  a  gift,  and  the  concluding  words  are  indicative  of  an 
intention  to  make  a  testamentary  disposition  of  property. 
The  contention  of  appellant  that  the  instrument  is  a  prom- 
issory note  can  not  be  maintained  without  doing  violence  to 
the  language  of  the  instrument.  The  instruments  in  Harmon 
V.  JameSy  7  Ind.  263,  and  Johnston  v.  Griest,  85  Ind.  503, 
were  very  similar  in  their  tenor  and  effect  to  the  one  now  be- 
fore us,  and  it  was  held  that  they  were  not  promissory  notes* 
As  the  first  paragraph  of  the  complaint  proceeds  upon  the 
theory  that  the  instrument  is  a  promissory  note,  it  is  bad. 

The  third  paragraph  of  the  complaint  alleges  that  the  ap- 
pellant, at  the  special  instance  and  request  of  the  appellee's  i  i  i 
intestate,  performed  work  and  labor  for  him  for  nineteen 
years ;  that  "on  the  13th  day  of  October,  1882,  she  had  a  set- 
tlement with  William  R.  Rushton,  then  in  life,  for  the  ser- 
vices by  her  performed,  and  the  amount  found  to  be  due  was 
two  thousand  dollars,  and  the  said  Rushton  then  agreed  to 
leave  her  by  will  the  sum  so  found  due  her  for  services,  and 
executed  to  her  a  written  agreement.''  The  written  agree- 
ment set  forth  in  this  paragraph  is  the  same  as  that  set  out  in 
the  first  paragraph.  It  is  also  alleged  that  Rushton  died 
without  a  will. 

We  are  unable  to  perceive  any  infirmity  in  this  paragraph 
of  the  complaint.  A  promise  supported  by  a  valuable  con- 
sideration is  well  pleaded,  and  the  case  is,  therefore,  unlike 
that  of  a  voluntary  promise  to  make  a  gift.  The  services 
were  rendered  in  accordance  with  a  precedent  request,  and, 
after  they  were  performed,  a  settlement  was  had  and  their 
value  agreed  upon.  Not  only  were  all  the  elements  of  a  valid 
contract  present,  but  there  was  a  full  recognition,  by  the  set- 
tlement, of  the  right  to  compensation  and  an  agreement  as  to 
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the  amount.  What  the  parties  have  thus  agreed  upon  and 
adjusted,  the  courts  have  no  right  to  disturb.  As  there  was 
a  precedent  request  to  render  the  services,  and  as  they  were 
rendered  upon  that  request,  the  case  in  hand  is  not  within 
the  rule  laid  down  in  the  cases  cited. 

The  manner  in  which  the  intestate  promised  to  make  the 
payment  can  not  deprive  the  appellant  of  her  right  to  recover 
the  value  of  the  services  rendered  by  her  at  his  precedent  re- 
quest. The  only  diflference  between  this  case  and  that  of  an 
ordinary  promise  to  pay  for  services  is  in  the  stipulation  as 
'  to  the  time  and  manner  of  making  payment.  A  promise, 
founded  upon  a  valuable  consideration,  to  make  provision  by 
will,  is  a  valid  contract,  and  an  action  will  lie  for  its  breach. 
An  English  author  says :  "  It  is  well  established  that  a  man 
may  validly  bind  himself  or  his  estate  by  a  contract  to  make 
any  particular  disposition  (if  in  itself  lawful)  by  his  own  will.'* 
Pollock  Princ.  of  Cont.,  section  308.  This  is  the  doctrine 
of  this  court.     Bell  v.  HemiU,  24  Ind.  280. 

The  case  in  hand  is  plainly  distinguishable  from  Moore  v. 
Stephens,  97  Ind.  271,  for  here  there  was  a  valuable  consid- 
eration, a  precedent  request,  and  an  express  contract ;  while 
in  the  case  cited  there  was  no  valid  contract,  but  simply  an 
ineffectual  attempt  to  make  a  testamentary  dis}X)sition  of 
property. 

It  was  proper  to  show  the  consideration  of  the  intestate's 
promise,  and  when  it  was  shown  to  be  a  valuable  one,  yielded 
upon  a  precedent  request,  a  cause  of  action  appeared.  It  was 
not  necessary  that  the  consideration  should  affirmatively  ap- 
pear in  the  written  instrument ;  it  was  sufficient  to  show  that 
there  was  a  precedent  request,  and  that  the  services  were  per- 
formed pursuant  to  this  request.  These  facts  make  it  appear 
that  there  was  a  valid  contract,  and  not  a  mere  voluntary 
promise  to  make  a  testamentary  gift.  If  there  had  been  no 
•consideration  for  the  promise,  or  if  it  appeared  that  the  prom- 
ise was  simply  to  make  a  gift,  then,  of  course,  no  action  could 
be  maintained. 
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The  second  and  third  paragraphs  are  not  the  same,  for  the 
former  does  not  aver  that  there  was  a  settlement  and  an  amount 
agreed  upon^  but  is  simply  a  common  count  for  services  ren- 
dered. It  is  only  where  the  two  paragraphs  clearly  appear 
to  be  founded  upon  one  and  the  same  cause  of  action,  and 
where  the  one  requires  no  greater  or  diflPerent  evidence  than 
the  other,  that  it  is  harmless  error  to  sustain  a  demurrer  to 
one  of  them,  for  it  has  long  been  the  rule  of  this  court  that 
a  party  may  state  his  cause  of  action  in  diflPerent  forms.  Snyder 
V.  Snyder y  25  Ind.  399 ;  Stearns  v.  Dubois,  55  Ind.  257. 

For  the  error  in  sustaining  the  demurrer  to  the  third  para- 
graph of  the  complaint  the  judgment  must  be  reversed. 

Filed  May  1, 1885. 


No.  12,101.  /4^ 

Miii.ER,  Administrator,  v.  White  River  School       ji^T^ 
Township. 

Pleading.— Demurrer  to  Jteply.  —Surplusage, — A  demurrer  to  a  reply,  in  sub- 
stantial compliance  with  the  provisions  of  section  357,  B.  S.  1881,  ia 
sufficient  both  in  form  and  substance,  and  is  not  rendered  defective  by 
the  introduction  of  other  matter,  which  may  be  properly  regarded  as 
surplusage. 

School  Corforation.— Rwtwr  of  Tnutee, — OertificcUe  of  lTidehtedne8$,~(hu8e 
of  Action. — The  trustee  of  a  school  corporation  has  power  to  contract  a 
debt  in  the  name  of  and  binding  upon  such  corporation,  in  the  purchase 
of  necessary  furniture,  apparatus  and  other  supplies  of  its  schools,  and 
to  execute  in  the  name  of  his  corporation  a  valid  and  binding  certificate 
of  indebtedness  or  note  for  the  amount  of  such  debt ;  and  such  certif- 
icate or  note  will  constitute  prima  fade  a  good  cause  of  action  against 
such  corporation. 

Same. — Statute  Construed.—  Such  a  certificate  or  note  is  not  rendered  invalid 
by  the  trustee's  failure  to  comply  with  the  provisions  of  sections  6006  and 
6007,  R.  S.  1881,  as  those  sections  of  the  statute  have  no  application  to 
the  ordinary  debts  of  a  school  corporation,  incurred  by  the  trustee  for 
the  usual  and  necessary  furniture,  apparatus  and  other  supplies  of  its 
common  schools. 

Practice. —  Interrogatories   to    Jury, —  General  VerdieL — DuJty  of   CourL-^ 
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Ordinarily,  it  is  the  duty  of  the  trial  court,  when  requested  by  either 
party,  to  instruct  the  jury,  if  they  render  a  general  verdict,  to  find  sjie- 
cially  upon  particular  questions  of  fact,  in  answer  to  written  interroga- 
tories within  the  scope  of  the  issues,  and  it  is  error  to  refuse  such  an  in- 
struction, or  to  submit  to  the  jury  such  interrogatories. 

Same. — DirecUng  Verdict. — Harmlesa  -Bror.— Where  the  court,  in  the  dis- 
charge of  its  duty,  and  without  invading  the  province  of  the  jury, 
may  properly  instruct  them  to  return  their  verdict  for  either  party,  the 
error  of  the  court  in  refusing  to  submit  interrogatories  to  the  Jury,  at 
the  request  of  the  other  party,  is  at  most  a  harmless  error. 

Same. — Immaterial  Issue. — Where  the  complaint  states  a  good  cause  of  ac- 
tion, and  issue  is  joined  upon  a  special  or  affirmative  paragraph  of 
answer,  which  states  no  defence  whatever  to  plaintiff's  action,  and 
where  the  allegations  of  such  paragraph  of  answer  are  admitted  to  be 
true  on  the  trial,  it  is  error  for  the  court  to  instruct  the  jury,  upon  such 
immaterial  issue,  to  return  a  verdict  for  the  defendant 

From  the  Gibson  Circuit  Court. 

L.  C.  Embree  and  W.  D,  Robinson,  for  appellant. 

/.  E.  MoOullough  and  J.  H.  Miller^  for  appellee. 

HowK,  J. — This  action  was  brought  by  the  appellant,  as 
the  adn^inistrator  of  one  John  Miller,  deceased,  against  the 
appellee,  upon  a  certificate  of  indebtedness,  executed  by  the 
trustee  of  White  River  township,  of  which  certificate  the  fol- 
lowing 18  a  copy : 
**  State  of  Indiana,  County  of  Gibson  : 

''Trustee's  Office,  White  River  Tp.,  Nov.  23rrf,  1881. 

"  This  is  to  certify  that  there  is  now  due  from  this  town- 
ship to  H.  L.  Kimberlin  &  Co.,  one  hundred  and  sevent}-- 
five  dollars  for  part  five  of  the  McBride  Tellurians  bought 
for  the  use  of  this  township,  and  payable  out  of  the  special 
school  funds  at  the  People's  Bank  at  Princeton,  Indiana,  on 
the  1st  day  of  June,  1888,  with  interest  at  eight  per  cent.,  and 
eight  per  cent,  on  the  amount  after  maturity  till  paid. 
(Signed)  "  William  F.  Hudelbon, 

"School  Trustee  of  White  River  Township." 

The  appellant  alleged  in  his  complaint  that  before  the  ma- 
turity of  such  certificate  of  indebtedness,  it  was  endorsed  ia 
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writing  to  his  decedent,  John  Miller,  by  the  payees  thereof,  and 
that  it  was  past  due  and  wholly  unpaid.     Wherefore,  etc. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  ver- 
dict was  returned  for  the  appellee,  the  defendant  below,  and, 
over  the  appellant's  motion  for  a  new  trial,  judgment  was 
rendered  against  him  for  the  appellee's  costs. 

In  this  court,  the  first  error  assigned  by  the  appellant  is 
that  the  circuit  court  erred  in  sustaining  the  demurrer  to  the 
second  and  third  paragraphs  of  his  reply.  In  discussing 
this  alleged  error,  the  appellant's  counsel  do  not  claim  that 
either  the  second  or  third  reply  stated  facts  sufficient  to  con- 
stitute a  good  reply,  but  they  say :  "  We  desire  to  question 
the  form  and  sufficiency  of  the  demurrer,"  and  they  conclude 
that  it  "is  insufficient  both  in  form  and  substance."  The  de- 
murrer thus  called  in  question  reads  as  follows : 

"  The  defendant  demurs  separately  to  the  second  and  third 
paragraphs  of  reply,  for  the  reason  that  neither  of  said  para- 
graphs states  facts  sufficient  to  constitute  a  reply,  or  avoid- 
ance of  the  facts  stated  in  the  paragraphs  of  answer  to  which 
said  paragraphs  of  reply  are  respectively  plead." 

In  section  357,  R.  S.  1881,  it  is  provided  as  follows:  "  The 
defendant  may  demur  to  any  paragraph  of  the  reply,  on  the 
ground  that  the  facts  stated  therein  are  not  sufficient  to  avoid 
the  paragraph  of  answer,"  etc.  It  is  apparent  that  the  de- 
murrer objected  to,  in  this  case,  is  in  substantial  compliance 
with  the  requirements  of  the  statute,  and  it  is  sufficient,  we 
think,  "  both  in  form  and  substance."  It  is  true,  perhaps,  that 
there  is  some  surplusage  in  such  demurrer,  but  it  is  equally 
true,  as  to  any  pleading,  that  "surplusage  does  not  vitiate 
that  which  is  good."  Jf!reit  v.  Alley,  51  Ind.  507;  Owen  v. 
Phillips,  73  Ind.  284;  Morris  v.  Stern,  80  Ind.  227. 

The  only  other  error  assigned  by  appellant  is  the  over- 
ruling of  his  motion  for  a  new  trial.  Under  this  error,  the 
first  question  discussed  by  his  counsel  is  thus  stated  in  their 
brief:  "  Did  the  lower  court  err  in  refusing  to  submit  to  the 
jury  the  interrogatories  propounded  by  appellant  ?"    Before 
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considering  this  question,  it  is  proper  that  we  should  state, 
more  fully  than  we  have  done,  the  issues  in  the  cause  which 
were  submitted  to  the  jury  for  trial.  We  have  already  stated 
the  appellant's  cause  of  action. 

The  appellee  originally  answered  in  four  special  or  affirm- 
ative paragraphs.  In  the  first  paragraph,  it  was  alleged  that 
the  written  instrument  sued  upon  was  made  and  executed 
without  any  consideration  whatever  therefor. 

In  the  second  paragraph  of  its  answer,  the  appellee  alleged 
that,  on  the  23d  day  of  November,  1881,  H.  L.  Kimberlin 
&  Co.  agreed  and  contracted  with  appellee  to  deliver  to  it, 
within  a  reasonable  time  after  that  date,  five  of  McBride's 
Tellurians ;  that  the  written  instrument  sued  upon  was  exe- 
cuted in  part  consideration  of  such  contract,  and  upon  no 
other  consideration  whatever;  and  that  H.  L.  Kimberlin  & 
Co.  wholly  failed  and  neglected  to  deliver  such  Tellurians 
or  any  of  them,  to  the  appellee  within  such  reasonable  time, 
or  to  deliver  them  at  all;  wherefore  the  consideration  of 
such  written  instrument  had  wholly  failed. 

In  the  third  paragraph  of  answer,  after  stating  the  consid- 
eration of  the  written  instrument  sued  upon  substantially  as 
the  same  was  stated  in  the  preceding  paragraph,  it  was  alleged 
that  the  Tellurians  were  to  be  delivered  to  appellee  by  H.  L. 
Kimberlin  &  Co.,  within,  to  wit,  three  months  from  the  date 
of  the  contract;  that  H.  L.  Kimberlin  &  Co.  wholly  failed 
and  neglected  to  deliver  to  the  appellee  such  Tellurians, 
within  such  time ;  that  thereupon  appellee  elected  to  rescind 
such  contract  and  so  notified  H.  L.  Kimberlin  &  Co.,  and 
that  the  Tellurians  had  not,  nor  had  either  of  them  ever  been 
delivered  by  H.  L.  Kimberlin  &  Co.  or  by  any  one  in  their 
behalf,  or  been  accepted  or  received  by  the  appellee. 

In  ihe  fourth  paragraph  of  answer,  the  consideration  of  the 
written  instrument  sued  upon  is  stated  substantially  as  it  was 
stated  in  the  second  paragraph ;  and  it  was  then  averred  that 
at  the  time  of  making  such  contract,  and  of  executing  such 
instrument,  there  was  an  outstanding  indebtedness  against  the 
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appellee,  and  chargeable  against  its  special  school  fund,  in  the 
amount  of  $6,000,  and  greatly  exceeding  in,  to  wit,  the  sum 
of  $4,500,  the  aggregate  amount  then  on  hand  belonging  to 
such  fund,, together  with  the  amount  to  be  derived  from  the 
tax  assessed  against  such  township  for  that  year  in  favor  of 
such  fund ;  and  that  such  contract  was  made  with  H.  L. 
Kimberlin  &  Co.,  and  such  indebtedness  to  them  was  at- 
tempted to  be  contracted  by  such  trustee,  without  his  having 
procured  any  order  from  the  board  of  commissioners  of  Gib- 
son county  authorizing  such  trustee  to  contract  any  such  in- 
debtedness, or  without  his  having  presented  any  petition  to 
such  board  for  such  an  order  or  having  given  notice  of  any 
such  petition. 

Upon  the  foregoing  paragraphs  of  answer  the  appellant 
joined  issue  by  his  reply  in  general  denial. 

Afterwards  the  appellee  filed  its  fifth  paragraph  of  answer, 
verified  by  the  oath  of  its  then  trustee,  wherein  it  was  averred 
that  the  written  instrument  sued  upon  was  never  executed  by 
the  appellee,  nor  by  its  trustee,  nor  by  any  other  person  au- 
thorized to  execute  the  same  on  its  behalf;  and  that  at  tli(» 
time  William  F.  Hudelson  signed  such  instrument,  if  at  all, 
he  was  not  the  trustee  of  such  appellee. 

With  this  statement  of  the  issues  in  the  cause,  we  come  now 
to  the  consideration  of  the  first  question  presented  by  the  ap- 
pellant's counsel  in  argument,  under  the  alleged  error  of  the 
court  in  overruling  the  motion  for  a  new  trial,  namely :  Did 
the  court  err  in  refusing  to  submit  to  the  jury  the  appellant's 
interrogatories?  The  record  shows  that,  at  the  proper  time, 
the  appellant  submitted  to  the  court  a  number  of  written  in- 
terrogatories, and  requested  the  court  to  instruct  the  jury  to 
answer  the  same  and  to  find  specially  upon  the  several  ques- 
tions of  fact  stated  therein,  in  case  they  should  return  a  gen- 
eral verdict ;  that  the  court  refused  to  submit  such  interrog- 
atories to  the  jury  and  to  instruct  them,  as  requested ;  and 
that  to  this  action  and  ruling  of  the  court  the  appellant  at 
the  time  excepted.     We  need  not  set  out  these  interrogatories; 
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it  will  suffice  to  say  that  they  seem  to  us  to  have  been  within 
the  scope  of  the  issues  in  the  cause.  No  objection  was  made 
below,  and  none  is  made  here,  to  either  the  form  or  substance 
of  the  interrogatories.  In  section  546,  R.  S.  1881,  it  is  pro- 
vided that  in  all  cases,  when  requested  by  either  party,  the 
court  shall  instruct  the  jury,  if  they  render  a  general  verdict^ 
to  find  specially  upon  particular  questions  of  fact,  to  be  stated 
•in  writing.  In  Campbell  v.  Frankem,  66  Ind.  591,  the  court 
said :  "  It  is  the  right  of  a  party  to  have  the  jury  find  upon 
facts  which  fall  within  the  scope  of  the  issues  in  the  case.  *  *  * 
The  court  may  control  the  form  of  interrogatories,  and  judge 
of  their  propriety,  but,  when  properly  asked  for,  it  is  error 
to  reject  them.'* 

In  discussing  the  question  we  are  now  considering,  the 
appellee's  learned  counsel  do  not  claim,  as  we  understand  their 
argument,  that  the  appellant's  interrogatories  to  the  jury  were 
defective  either  in  form  or  substance,  or  that  they  were  not 
within  the  scope  of  the  issues  in  the  case.  Counsel  say  that 
the  appellant  was  not  injured  by  the  court's  refusal  to  submit 
his  interrogatories  to  the  jury,  because  the  court  instructed 
the  jury  that  "under  the  issues,  evidence  and  admissions  in 
the  case,  it  is  the  duty  of  the  jury  to  find  for  the  defendant," 
unless  this  court  should  be  of  the  opinion  that  such  instruc- 
tion was  erroneous.  In  other  words,  the  appellee's  counsel 
virtually  concede  that  the  trial  court  erred  in  its  refusal  to 
submit  the  appellant's  interrogatories  to  the  jury,  unless  the 
case  was  one  in  which  the  court,  without  invading  the  prov- 
ince of  the  jury,  and  simply  in  the  discharge  of  its  own  dutj', 
had  properly  instructed  them  to  return  their  verdict  for  the 
appellee.  If  the  court's  instruction  above  quoted  was  right 
and  properly  given,  then  the  error  of  the  court,  if  such  it  were, 
in  refusing  to  submit  the  appellant's  interrogatories  to  the 
jury,  was  at  most  a  harmless  error ;  and  for  such  an  error 
this  court  will  not  reverse  a  judgment. 

This  view  of  the  question  under  consideration  seems  to  us 
to  be  the  correct  one,  and  it  is  in  harmony  with  the  decision 
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of  this  court  in  McClaren  v.  Indianapolis,  etc.,  R.  R,  Co.,  83 
Ind.  319.  In  that  case  the  court  said:  "Where  the  inter- 
rogatories are  entirely  unnecessary,  as  where,  under  the  evi- 
dence, there  is  no  cause  of  action,  and  the  court  is,  therefore, 
authorized  to  direct  a  verdict  for  the  defendant,  there  the 
withdrawal  of  the  interrogatories,  which,  in  such  a  case, 
should  not  have  been  submitted  to  the  jury,  is  not  error/' 
So  that  the  proper  decision  of  the  question  we  are  now  con- 
sidering depends  upon  the  answer  which  must  be  given  to 
this  farther  question,  namely.  Did  the  trial  court  err  in  in- 
structing the  jury  that,  "  under  the  issues,  evidence  and  ad- 
missions in  the  case,  it  is  the  duty  of  the  jury  to  find  for  the 
defendant?" 

Of  course,  there  are  cases  in  which  the  trial  court,  of  its 
own  motion  and  without  any  invasion  of  the  province  of  the 
jury,  may  properly  instruct  the  jury  to  return  their  verdict 
for  the  one  or  the  other  party.  Dodge  v.  Gaylord,  53  Ind. 
365;  Mo88  v.  Witness  Printing  Co.,  64  Ind.  125;  American 
Ins.  Oo.  V.  Butler y  70  Ind.  1.  Where  issue  is  joined  on  the 
plaintiff's  complaint  by  an  answer  in  general  denial  merely, 
and  evidence  is  introduced  which  tends  to  sustain  the  mate- 
rial averments  of  the  complaint,  it  would  certainly  be  error  for 
the  court  to  direct  a  verdict  for  the  defendant ;  for,  in  such  case, 
the  suflBciency  or  insufficiency  of  the  evidence  is  a  question  for 
the  jury,  and  the  plaintiff  has  the  right  to  claim  a  verdict,  either 
for  or  against  him,  uninfluenced  by  the  court's  opinion  in  re- 
lation to  the  evidence.  Adams  v.  Kennedy,  90  Ind.  318.  In 
the  case  in  hand,  however,  all  the  paragraphs  of  appellee's 
answer,  except  the  fifth,  which  is  not  sustained  by  any  evi- 
dence, were  special  paragraphs  wherein  the  appellee  pleaded 
affirmative  facts  in  bar  of  the  action.  To  these  special  or 
affirmative  paragraphs,  the  appellant  replied  by  a  general  de- 
nial, and  as  to  each  of  them  the  appellee,  of  course,  had  the 
burthen  of  the  issue.  If  a  special  or  affirmative  paragraph 
of  answer  states  a  good  defence,  in  bar  of  the  action,  and  is 
sustained  by  sufficient  legal  evidence,  without  any  conflict 
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therein,  we  think  the  court  may  properly  instruct  the  jury 
to  return  a  verdict  for  the  defendant  without  any  invasion  of 
the  province  of  the  jury,  even  though  the  plaintifiF^s  evidence 
may  have  made  a  prima  fade  case  in  his  behalf.  But  where 
issue  is  joined  upon  a  special  or  affirmative  paragraph  of  an- 
swer which  states  no  defence  whatever  to  plaintiff's  action, 
and  would  have  been  held  bad  on  demurrer,  then,  although 
upon  the  trial  the  facts  stated  in  such  paragraph  are  proved 
to  be  true  by  an  abundance  of  uncontradicted  evidence,  it 
would  be  error  for  the  court  to  instruct  the  jury,  upon  such 
issue,  td  return  a  verdict  for  the  defendant.  This  is  settled, 
we  think,  by  the  decisions  of  this  court.  Western  Union 
Tel.  Co.  v.  Fenton,  52  Ind.  1 ;  Dorman  v.  State,  56  Ind.  454; 
McCloskey  v.  Indianapolis,  etc.,  Union,  67  Ind.  86  (33  Am. 
R.  76). 

In  the  case  in  hand,  it  is  claimed  on  behalf  of  the  appellee 
that  the  fourth  paragraph  of  its  answer,  the  substance  of 
Vhich  we  have  already  given,  stated  a  good  defence  in  bar 
of  the  appellant's  action,  and  that  it  was  abundantly  sus- 
tained, without  contradiction,  by  the  admissions  of  the  ap- 
pellant as  evidence  on  the  trial.  We  are  of  opinion,  how- 
ever, that  the  fourth  paragraph  of  answer  stated  no  defence 
whatever  to  the  appellant's  action.  It  is  manifest  that  the 
paragraph  was  prepared  upon  the  supposition  of  the  pleader 
that  the  contract  for  the  Tellurians,  mentioned  in  the  com- 
plaint, was  void  because  the  appellee's  trustee  had  not  com- 
plied with  the  provisions  of  sections  6006  and  6007,  R.  S. 
1881,  before  making  such  contract.  We  think,  however,  that 
those  sections  of  the  statute  can  have  no  application  to  the 
ordinary  debts  incurred  by  the  trustee  for  furniture,  apparatus 
and  other  supplies  for  the  schools  of  his  township,  such  as 
the  debt  in  suit  for  the  Tellurians.  Besides,  the  sections  of 
the  statute  did  not  enlarge,  but  were  intended  to  limit,  the 
power  of  the  trustee  to  contract  debts  in  the  name  of  and 
binding  upon  his  township.  This  is  shown  by  the  phrase- 
ology of  the  sections,  and  by  the  title  of  the  act  from  which 
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the  sections  are  taken.  The  title  of  such  act  is,  "An  act  to 
limit  the  power  of  township  trustees  in  incurring  debts,'*  etc. 
Acts  1875,  Reg.  Sess.,  p.  162. 

This  court  has  repeatedly  held  that  notes  executed  by  a 
township  trustee  for  borrowed  money  did  not  evidence  debts 
of  the  township,  unless  it  was  shown  that  the  money  bor- 
rowed had  been  used  for  the  legitimate  purposes  of  the  town- 
ship. Wallia  V.  Johnson  School  Tp.,  75  Ind.  368 ;  Pine  Civil 
Tp.  V.  ITttier,  etc.,  Co.,  83  Ind.  121 ;  Reeve  School  Tp.  v.  Dod- 
son,  98  Ind.  497. 

If,  therefore,  it  were  conceded  that  the  fourth  paragraph 
of  answer  stated  a  good  defence  to  this  action,  we  would  be 
bound  to  hold  that  it  was  not  sustained  by  sufficient  evi- 
dence. For,  while  it  was  shown  by  the  appellant's  admis- 
sions on  the  trial,  that  cei:tain  notes  had  been  executed  by  the 
trustee,  Hudelson,  for  borrowed  money,  which  notes  were 
yet  unpaid,  still  it  was  not  shown  in  any  manner  by  the  ap- 
pellee, who  had  the  burden  of  the  issue,  that  the  money  so 
borrowed  had  been  used  for  the  township.  It  is  clear,  there- 
fore, that,  under  the  decisions  of  this  court,  the  appellee  failed 
to  show  the  existing  outstanding  indebtedness  of  the  town- 
ship, alleged  in  its  fourth  paragraph  of  answer. 

Our  conclusion  is  that  the  court  erred  in  instructing  the 
jury  to  return  a  verdict  for  the  appellee,  and  in  refusing  to 
submit  appellant^s  interrogatories  to  the  jury  trying  the  cause. 

Other  questions  are  discussed  by  counsel,  but  as  they  may 
not  arise  on  a  new  trial  of  the  case,  we  need  not  now  con- 
sider them.  Appellee's  counsel  suggest,  in  argument,  that 
the  complaint  is  bad,  and  that^  for  this  cause,  the  judgment 
below  should  be  affirmed.  The  sufficiency  of  the  complaint 
was  not  called  in  question  below,  nor  is  it  questioned  here  by 
any  assignment  of  error  or  cross  error.  Therefore,  the  ques- 
tion suggested  is  not  presented  for  our  decision.  Besides, 
the  evidence  in  the  record  fully  supplied  or  tended  to  supply 
any  defect  in  the  complaint,  as  the  question  is  now  presented. 

For  the  reasons  heretofore  given,  we  are  of  opinion  that 
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the  court  erred  in  overruling  the  appellant's  motion  for  a 
new  trial. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  April  26,  1885. 


No.  11,121. 
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\m  Criminal  Law.— Larceny.— /TK^wrfmCTi/.— The  charging  part  of  an  iMlict- 

ment  reads  thus :  "  Jonathan  W.  Heath,  late  of  said  county,  on  the  13th 
of  August,  1880,  at  the  county  and  State  aforesaid,  did  then  and  there, 
two  head  of  cattle,  commonly  called  steers,  of  the  value  of  sixteen  dol- 
lars each,  of  the  goods  and  chattels  of  William  Osborn,  then  and  there 
being  found,  did  feloniously  steal,  take  and  drive  away." 

Hdd,  that,  although  inartistically  drawn,  the  indictment  was  sufficient. 

Same. — Failure  to  Record  Indictment, — The  failure  of  the  clerk  to  enter  the 
indictment  in  the  order-book  can  not  be  made  the  ground  of  a  motion  to 
quash. 

Same. — Return  of  Indictment. — A  recital  in  the  record,  that  the  grand  juiy 
come  into  open  court  and  present  an  indictment,  followed  by  an  indict- 
ment, is  sufficient  to  show  its  due  return. 

Same. — Exceptions. — Bill  of  Exception8.--X  defendant  who  flees  to  escape 
judgment,  and  remains  out  of  the  jurisdiction  of  the  court  for  two  years, 
can  not  have  exceptions  entered,  nor  can  he  secure  a  bill  of  exceptions 
after  such  a  lapse  of  time. 

From  the  Starke  Circuit  Court. 
H,  R,  Bobbins  and  A.  L.  Jones ^  for  appellant. 
F.  T.  Hord,  Attorney  General,  0.  W,  BeemaUy  Prosecut- 
ing Attorney,  and  W,  B.  Hordy  for  the  State. 

Elliott,  J. — The  charging  part  of  the  indictment  reads 
as  follows:  "  Jonathan  W.  Heath,  late  of  said  county,  on  the 
13th  day  of  Augast,  1880,  at  the  county  and  State  aforesud, 
did  then  and  there,  two  head  of  cattle,  commonly  called  steers. 
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of  the  value  of  sixteen  dollars  each,  of  the  goods  and  chat- 
tels of  William  Osborn,  then  and  there  being  found,  did  felo- 
niously steal,  take  and  drive  away/'  We  perceive  no  substan- 
tial infirmity  in  this  indictment,  although  it  is  not  very  clev- 
erly drawn.  There  is  a  repetition  of  the  verb  did,  and  a 
departure  from  the  usual  arrangement  of  words,  by  placing 
the  object  after  the  auxiliary  verb,  but  there  is  neither  un- 
certainty in  the  averments  nor  lack  of  substantive  facts  in  the 
statements  of  the  pleading. 

The  failure  of  the  clerk  to  enter  the  indictment  in  the 
order-book  cannot  be  made  the  ground  of  a  motion  to  quash. 

The  omission  of  the  clerk  to  record  the  indictment  in  the 
order-book  did  the  appellant  no  injury,  and  supplies  him  with 
no  valid  ground  for  a  reversal. 

A  recital  in  the  record,  that  the  grand  jury  come  into  open 
court  and  present  an  indictment,  followed  by  an  indictment,  is 
sufficient  to  show  its  due  return.  Mathis  v.  SicUe,  94  Ind. 
562. 

The  verdict  against  the  appellant  was  returned  on  the  1 8th 
day  of  October,  1 882.  The  appellant's  counsel  state  in  their 
brief,  that  "after  the  verdict  was  rendered,  and  before  judg- 
ment was  pronounced,  the  defendant  fled  and  made  default 
on  his  bond,  but  was  re-arrested  in  July,  1884,  and  brought 
before  the  court  at  its  next  session,  to  wit,  the  October  term, 
1884,  when  he  filed  his  motion  for  a  new  trial."  It  is  doubt- 
ful whether  a  defendant  who  flees,  and  remains  beyond  the 
jurisdiction  of  the  court  for  two  years,  has  a  right  to  file  a 
motion  for  a  new  trial,  for  to  tolerate  such  a  practice  would 
put  the  State  at  great  disadvantage,  and  open  the  door  to 
flagrant  abuses.  Sargent  v.  State,  96  Ind.  63.  But,  grant- 
ing that  he  may  file  such  a  motion,  we  think  that  he  can  not 
at  so  late  a  day  secure  any  valid  exceptions  to  the  rulings  on 
the  trial,  and  can  take  no  effective  bill  of  exceptions.  The 
statute  provides  that  "  Exceptions  must  be  taken  at  the  time 
of  the  trial."  R.  S.  1881,  section  1847.  It  seems  clear  that 
Vol.101.— 33 
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where  the  defendant  voluntarily  absents  himself  for  two  years 
after  the  return  of  the  verdict,  he  can  not  be  heard  to  say  that 
he  reserved  exceptions  at  the  time  rulings  upon  the  trial  were 
made.  But,  if  he  could  do  this,  he  could  not  obtain  a  bill  of 
exceptions,  for  the  statute  provides  that  "All  bills  of  excep- 
tions, in  a  criminal  prosecution,  must  be  made  out  and  pre- 
sented to  the  judge  at  the  time  of  the  trial,  or  within  such  time 
thereafter  as  the  judge  may  allow,  not  exceeding  sixty  days 
from  the  time  judgment  is  rendered."  R.  S.  1881,  section 
1847.  We  think  that  the  leave  must  be  obtained  at  the  term 
at  which  the  verdict  is  rendered,  unless  the  act  of  the  court 
carries  the  case  over  to  another  term ;  at  all  events,  that  the 
leave  can  not  be  secured  by  the  defendant  after  the  lapse  of 
two  years  occasioned  by  his  own  flight.  In  Calvert  v.  Slaie^ 
91  Ind.  473,  cited  by  appellant's  counsel,  we  said  :  "  It  is,  of 
course,  essential  that  leave  to  file  should  be  granted  during 
the  term  at  which  the  trial  is  had." 

An  accused  may  waive  his  constitutional  right  to  be  present 
at  the  trial  by  fleeing  from  the  process  of  the  court.  This 
subject  is  discussed  in  an  article  on  "  Waiver  of  (institu- 
tional Rights  in  Criminal  Cases,''  in  a  recent  number  of  the 
Criminal  Law  Magazine,  where  many  authorities  are  col- 
lected. 6  Crim.  Law  Mag.  182,  vide  auth.  n.  186.  MeCorJde 
V.  StaUy  14  Ind.  39.  If  the  defendant  may  waive  a  consti- 
tutional right  by  absconding,  he  certainly  does  waive  a  stat- 
utory right  by  such  an  act. 

Judgment  affirmed. 
Filed  March  14, 1886 ;  petition  for  a  rehearing  overruled  April  29, 1883. 
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Parol  PARTmoN. — Possession.—SlaluU  of  Frauds, — In  this  State  a  parol 
partition  of  real  estate,  consummated  by  possession,  is  binding;  and 
an  agreement  for  partition  of  lands  is  not  within  the  statute  of  frauds. 
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Same.  —  AR  Ootenanta  Must  be  Affected,  —  There  can  not  be  said  to  be  a 
voluntary  partition,  or  an  agreement  therefor,  unless  by  the  agreement 
of  all  the  cotenants  of  the  property,  there  is,  or  there  is  to  be,  a  sever- 
ance of  the  interest  of  one  or  more  of  the  cotenants  in  at  least  some 
part  of  such  property.  No  arrangement  between  tenants  in  common  can 
result  in  a  partition,  unless  it  operate  upon  and  affect  the  interests  of  all 
the  tenants  in  some  part  of  the  common  estate. 

Same. —  Agreement  between  Part  of  Cotenants,  —  Where  certain  real  estate 
was  owned  by  four  persons  as  tenants  in  common,  and  there  wati  a 
transaction  between  three  of  them,  such  that,  if  they  had  been  the  only 
tenants,  there  would  have  been  a  partition,  or  an  agreement  for  a  parti- 
tion, of  the  whole  common  estate  between  such  three,  a  certain  portion 
to  one  in  severalty,  and  the  remainder  to  the  other  two  jointly,  the  fourth 
tenant  still  holding  his  interest  in  both  such  tracts. 

Held,  that  this  could  not  be  regarded  either  as  a  partition  or  an  agreement 
therefor.  ^ 

Statute  '  op  Fbauxw. — Agreement  between  Cotenants  for  Exchange  of  IntereMs, 
— Where  real  estate  is  owned  by  more  than  two  tenants  in  common,  an 
oral  agreement  between  two  of  such  tenants  to  exchange  with  each  other 
their  undivided  interests  in  definite  portions  of  the  common  estate,  is 
within  the  statute  of  frauds ;  but  it  is  not  necessary,  in  order  to  with- 
draw such  a  contract  from  the  operation  of  the  statute,  that  there  should 
be  the  same  character  of  taking  possession  as  in  the  case  of  an  ordinary 
parol  agreement  for  the  sale  of  land ;  and  where,  in  such  a  case,  in  pur- 
suance of  the  agreement,  one  of  the  parties  thereto  conveyed  by  deed  his 
interest  in  a  definite  portion  of  the  common  property,  and  the  grantee 
took  possession  of  such  portion,  exclusive  of  such  grantor,  who  took  pos- 
session of  another  portion  of  the  common  property,  exclusive  of  the 
other  party  to  the  agreement,  and  made  lasting  and  valuable  improve- 
ments thereon,  and  there  was  mutual  acquiescence  in  such  change  of 
possession  for  fourteen  years ; 

Held,  that  there  was  sufficient  part  performance  to  take  the  contract  out 
of  the  operation  of  the  statute. 

Same. — JRighi  to  Interpose  Statute  is  FersonoL — Only  a  party  to  the  contract, 
or  his  privies  or  representatives,  can  repudiate  it  by  interposing  the 
statute  of  frauds. 

From  the  Wayne  Superior  Court. 

T.  J.  Study  and  C.  H.  BurchenaJ,  for  appellant. 

A.  L.  Study,  for  appellees. 

Mitchell,  J. — The  facts  upon  which  the  rights  of  the 
parties  to  this  controversy  depend  are  fully  set  out  in  an  an- 
swer and  counter-claim^  and  are^  in  substance^  as  follows : 
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Samuel  C.  Larkin  died  intestate  on  the  16th  day  of  Sep- 
tember^  1837^  residing  upon  and  owning  120  acres  of  land  in 
Wayne  county,  Indiana.  He  left  surviving  him  his  widow, 
Hannah  Larkin,  and  the  following  named  children  :  Moses 
F.J  William  C,  Martha  A.,  Susannah,  Sarah  J.  and  Mary  E. 
I^arkin.  Susannah  died  December  1st,  1851 ;  Sarah  J.  died 
January  10th,  1859,  and  Mary  E.  September  4th,  1859,  all 
dying  childless  and  without  having  been  married.  On  the  22d 
•day  of  December,  1853,  Moses  F.  conveyed  all  his  interest 
in  the  common  estate,  being  that  inherited  from  his  &ther 
and  deceased  sister  Susannah,  to  his  brother  William  C,  who 
also  owned  a  forty-acre  tract  in  his  own  right  in  the  same 
quarter  section.  On  the  3d  day  of  August,  1864,  William  C, 
Martha  A.,  who  was  then  the  wife  of  David  S.  Lee,  and  their 
mother,  Hannah  Larkin,  made  an  agreement  for  the  purpose 
of  efibcting  a  partition  and  division,  so  that  William  C.  should 
have  his  share  in  severalty,  and  the  mother  and  Martha  theirs 
together.  The  agreement  was,  in  substance,  that  William 
should  have  a  thirty-acre  tract  of  the  common  estate  which 
adjoined  his  forty,  and  twenty-five  and  one-half  acres  in  ad- 
dition off  the  north  end  of  the  common  property,  which  ad- 
joined the  thirty-acre  tract.  It  was  agreed  that  the  thirty 
and  twenty-five  and  one-half-acre  tracts  should  constitute  his 
full  share  in  the  whole  estate  at  that  time,  and  that  Martha 
was  to  have  all  his  interest  in  the  remaining  sixty-five  and 
one-half  acres,  in  consideration  of  which  she  and  her  mother 
agreed  to  convey  their  interest  in  the  thirty  and  twenty-five 
and  one-half-acre  tracts. 

In  pursuance  of  this  agreement,  the  county  surveyor  was 
procured,  who  surveyed  off  the  twenty-five  and  one-half  acres 
from  the  main  tract  and  fixed  the  boundaries  thereto. 

William  then  sold  his  forty  and  the  thirty  and  twenty-five 
and  one-half-acre  tracts  to  Eby,  and  made  a  conveyance  to 
him,  and  procured  Martha  and  her  husband  and  his  mother 
to  join  in  the  conveyance.  Eby  took  possession  of  the  whole, 
built  a  line  fence  on  the  boundary  as  fixed  by  the  surveyor. 
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paid  the  whole  purchase-price  to  William,  and  occupied  the 
land  accordingly  for  M  period  of  fourteen  years  before  the 
bringing  of  this  suit,  ^i 

Martha  and  her  husband  and  mother  occupied'  the  whole* 
up  to  the  time  of  this  arrangement,  accounting  meanwhile  tO' 
William  for  his  share  of  the  proceeds.  After  this  agreement 
they  occupied  the  sixty-five  and  one-half  acres  exclusively, 
made  lasting  and  valuable  improvements  on  it,  William  mak- 
ing no  claim  whatever  to  any  interest  in  it.  By  mistake  or 
oversight,  William  C.  never  made  any  conveyance  of  his  in- 
terest in  the  sixty-five  and  one-half-acre  tract  to  Martha, 
which  it  was  agreed,  as  part  of  the  original  arrangement,, 
should  be  done. 

At  the  time  of  the  agreement  above  mentioned  between. 
William  C.  and  Martha  A.  and  their  mother,  Moses  F.  Lar- 
kin  owned  a  small  interest  in  all  the  land,  which  he  acquired 
by  the  death  of  his  sisters  Sarah  J.  and  Mary  E.,  which 
events  occurred  after  he  had  conveyed  to  his  brother  William 
C.  No  notice  whatever  was  taken  of  this  interest  in  the  at- 
tempt at  partition  between  William  C.  and  Martha,  and  so 
far  as  appears  he  consented  to  that  arrangement. 

On  the  4th  day  of  August,  1873,  Hannah  Larkin  died, 
having  remained  a  widow  from  her  husband's  death.  She 
left  no  descendible  estate  in  the  land,  except  what  she  inher- 
ited from  her  deceased  daughters,  which  it  is  conceded  wemt 
in  equal  shares  to  her  surviving  children,  Moses  F.,  William 
C.  and  Martha  A. 

William  C.  Larkin,  afl^er  his  mother's  death,  became  and 
still  is  insolvent.  On  the  26th  day  of  May,  1877,  the  plain- 
tifiF,  Abraham  J.  Savage,  with  notice  of  the  rights  of  Martha 
A.  Lee,  purchased  at  a  sheriff's  sale,  which  was  made  by  vir- 
tue of  an  execution  issued  on  a  judgment  taken  against  Wil- 
liam C.  Larkin,  all  his  interest  in  the  sixty-five  and  one-half- 
acre  tract,  and  upon  that  sale  he  took  a  deed  from  the  sheriff^ 
May  31st,  1878. 

On  the  28th  day  of  October,  1878,  he  commenced  this  pro- 
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ceeding  in  the  court  below  for  partition,  and  now  claims  that 
the  arrangement  between  William  C  and  Martha  A.  and 
her  mother  was  not  effectual  to  vestliuy  right  in  Martha  to 
William's  interest  in  the  sixty-five  and  one-half-acre  tract,  and 
that  he  is  entitled  to  have  his  whole  interest  set  off  to  him  as 
though  no  agreement  had  ever  been  made. 

The  questions  which  are  presented  for  decision  are: 
1.  Did  the  arrangement  between  William  C.  Larkin  and  his 
sister  constitute  an  executed  parol  partition  ?  2.  If  it  did 
not,  was  the  agreement  such,  and  was  it  so  far  performed,  as 
that  it  can  be  specifically  enforced  in  equity  in  her  favor  ? 
3.  If  it  was  not  enforceable  between  the  parties  to  it,  have 
they  so  fiir  performed  it  that  no  other  person  may  invoke  the 
statute  of  frauds  to  avoid  it  ? 

That  a  parol  partition  of  real  estate,  which  is  consummated 
by  possession,  is  binding,  is  not  now  an  open  question  in  this 
State,  and  that  an  agreement  for  partition  of  lands  is  not 
within  the  statute  of  frauds  is  also  settled.  Moore  v.  Kerr^ 
46  Ind.  468 ;  Bumgardner  v.  Edwards,  85  Ind.  117. 

This  proposition  is  not  seriously  disputed,  but  it  is  con- 
tended that  neither  the  facts  averred  nor  proved  bring  the  case 
within  the  rule.  In  any  view  which  may  be  taken  of  the 
transaction,  it  does  not  seem  possible  to  conclude  that  there 
was  either  a  partition  consummated,  or  an  agreement  which 
\9  fully  carried  into  execution  would  have  effectuated  that 
result. 

Had  there  been  but  two  tenants  in  common,  the  contract 
set  out,  if  carried  into  execution,  might  aptly  have  been  called 
an  agreement  for  partition ;  or,  if  all  those  interested  in  the 
estate  had  engaged  to  set  off  to  any  one,  or  more,  his  or  their 
interest  in  severalty,  either  in  the  whole  or  any  part  of  the 
common  estate,  the  same  result  would  have  been  reached  if 
the  engagement  had  been  consummated. 

Partition  docs  not  require  that  the  interests  of  all  the  joint 
tenants,  or  tenants  in  common,  be  severed,  but  it  can  not  be 
asaid  that  a  voluntary  partition  is  made,  or  agreed  to  be  made. 
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unless  by  the  agreement  of  all  the  parties  concerned  in  the 
property  there  is,  or  is  to  result  therefrom,  a  severance  of  the 
interest  of  one  or  more  of  the  joint  owners  in  at  least  some 
part  of  the  common  property.  McChnnell  v.  Carey,  48  Pa. 
St.  345;  Gates  v.  Salmon^  46  Cal.  361. 

At  the  time  the  agreement  we  are  considering  was  made, 
Hannah  Larkin,  the  widow,  Moses  F.  and  William  C.  Lar- 
kin  and  their  sister  Martha,  were  tenants  in  common  of  the 
estate.  True,  the  interests  of  the  mother  and  Moses  F.  were 
inconsiderable,  but  they  were  tenants  in  common  nevertheless. 
Assuming  that  the  arrangement  was  fully  consummated  as 
Agreed  upon  between  William  C,  Martha  and  their  mother, 
the  result  was  that  Moses  F.  was  tenant  in  common  with 
William  C.  in  the  thirty  and  twenty-five  and  one-half-acre 
tracts,  and  was  also  the  like  tenant  with  Martha  and  his 
mother  in  the  residue,  and,  therefore,  had  the  right  to  bring 
the  whole  estate  into  court  and  ask  partition  without  regard 
to  what  had  previously  taken  place  between  any  of  the  other 
tenants;  in  other  words,  the  interest  of  Moses  F.  in  the  whole 
estate  remained  unaffected,  and  no  arrangement  between  ten- 
ants in  common  can  result  in  a  partition  unless  it  operates 
upon  and  affects  the  interests  of  all  in  at  least  some  part  of 
the  common  estate. 

Under  the  rule  of  decision  announced  by  this  court 
in  the  cases  already  cited,  it  would  be  conceded  that  if  the  ar- 
rangement had  been  for  a  technical  partition,  the  statute  would 
have  no  application. 

The  purpose  of  the  parties  to  the  agreement  was  manifest. 
The  brother  desired,  by  an  exchange  of  his  interest  in  the 
sixty-five  and  one-half-acre  tract,  to  acquire  the  interest  of 
his  sister  and  mother  in  the  thirty  and  twenty-five  and  one- 
half-acre  tracts.  The  exchange  was  orally  agreed  upon,  and 
was  so  far  consummated  as  that  the  sister  and  mother  con- 
veyed their  interests  on  the  one  hand,  at  William\«?  request 
to  Eby,  who  at  once  took  possession  in  pursuance  of  the  ar- 
rangement, and  has  ever  since  maintained  it.     Whatever  pos- 
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session  Martha  previously  had  of  that  part  of  the  comraott 
property  she  surrendered,  and  took  all  the  possession  that  it 
was  possible  for  her  to  take  of  the  sixty-five  and  one-half- 
acre  tract.  Her  possession,  which  up  to  that  time  had  been 
as  tenant  in  common  with  her  brother  William  in  the  whole 
tract,  then  became  in  the  sixty-five  and  one-half-acre  tract 
exclusive  of  him ;  while  the  possession  of  William's  grantee  in 
the  other  tracts  became  exclusive  of  her.  Neither  could  have 
entered  on  to  the  possession  of  the  other  without  becoming  a 
trespasser.  In  this  change  of  possession  there  had  been  mu- 
tual acquiescence  by  all  parties  for  a  period  of  fourteen  years. 
Superadded  to  this  was  the  fact,  corroborative  of  the  contract 
and  of  the  purpose  of  the  possession,  that  Martha  made  last- 
ing and  valuable  improvements. 

That  an  oral  contract  made  by  tenants  in  common  for  the 
exchange  of  undivided  interests  in  lands  is  within  the  ojK'r- 
ation  of  the  statute,  can  not  be  doubted ;  but  that  the  same 
character  of  taking  possession  is  necessary  to  withdraw  such 
a  contract  from  its  operation,  is  a  proposition  which  is  not 
supported  by  the  weight  of  authority. 

Courts  of  the  highest  authority  have  gone  much  farther 
than  we  find  it  necessary  to  go  in  this  case,  and  have  held 
that  while  the  requisites  to  take  a  parol  contract  for  the  ex- 
change of  lands  out  of  the  operation  of  the  statute  are  the 
same  as  in  sales,  there  is  nevertheless  a  marked  difference  in 
the  evidence  which  establishes  the  possession ;  and  so  it  was 
said  in  the  case  of  Moss  v.  Ckilver,  64  Pa.  St.  414 ;  S.  C,  3  Am. 
R.  601 :  "A  sale  is  confined  to  a  subject  coming  from  a  single 
side.  It  has  no  relation  to,  or  dependence  on  any  other  sub- 
ject. The  evidence  of  possession  taken  of  it  is  therefore  con- 
fined to  the  single  subject.  *  *  *  *  But  an  exchange  neces- 
sarily has  a  subject  on  each  side  which  stands  related  to  the 
other.  *  *  If  therefore  the  evidence  shows  a  clear,  unequivo- 
cal, and  complete  taking  possession  of  one  of  the  subjects  of  an 
exchange,  by  the  party  owning  the  other  subject,  it  strengthens 
the  evidence  of  a  possession  taken  by  the  opposite  party  of  the 
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corresponding  subject.  Evidence  of  possession  that  might 
seem  weak  and  inconclusive  in  the  case  of  a  parol  sale,  is 
thus  made  clear  and  convincing  in  the  case  of  an  exchange." 
See,  also,  Reynolds  v.  Hewett,  27  Pa.  St.  176;  Baldmin  v. 
Thompson,  15  Iowa,  504;  Devin  v.  Himer,  29  Iowa,  297; 
Sweeney  v.  (yHora,  43  Iowa,  34. 

In  the  case  of  Caldwell  v.  Carrington,  9  Peters,  85,  it  was 
held  that  where  an  exchange  of  lands  had  been  made  by  an 
oral  contract,  the  taking  possession  by  one  of  the  parties  took 
the  contract  out  of  the  statute  of  frauds. 

In  the  case  of  Littlejield  v.  Litilejield,  51  Wis.  23,  which  is 
analogous  in  principle  to  the  case  under  consideration,  the 
learned  justice  delivering  the  judgment  of  the  court  said: 
"  If  these  cases  mean  that  a  tenant  in  common  in  possession, 
who  purchases  by  parol  of  his  cotenant  also  in  possession, 
can  not  take  the  exclusive  i)ossession  of  the  land  from  thence- 
forth, and  on  performance  of  the  contract  maintain  an  ac- 
tion for  its  specific  performance,  especially  if  in  good  faith  he 
makes  valuable  improvements  upon  the  land,  we  can  not 
follow  them."  Reed  Statute  of  Frauds,  section  582;  Pannll 
v.  McKinley,  9  Grat.  1. 

Mrs.  Lee  having  conveyed  away  her  interest  in  the  one 
part  of  the  common  property  in  all  respects  according  to  the 
agreement,  and  her  grantee  having  taken  the  exclusive  pos- 
session of  the  tracts  so  conveyed  under  the  contract,  and  she 
having  taken  possession  of  the  other  to  the  exclusion  of  her 
brother,  and  having  in  good  faith  made  valuable  improve- 
ments, these  facts  constituted  such  a  part  performance  that  it 
would  now  result  in  a  gross  fraud  upon  her  to  permit  the 
statute  to  be  invoked  to  defeat  her  rights  under  the  contract. 
A  court  of  equity  will  not  permit  the  statute  to  be  inter- 
jx)sed,  when  the  contract  has  been  so  far  performed  in  re- 
liance upon  it  that  its  interposidon  would  work  a  fraud  upon 
an  innocent  party.  Teoffue  v.  Fowler,  56  Ind.  569 ;  Tinkler  v.. 
Swaynie,  71  Ind.  562. 

The  appellant  purchased  with  notice  of  her  rights,  and 
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€an  not  be  in  any  better  position  than  the  person  through 
whom  he  claims. 

It  is  argued  that  as  a  contract  which  is  within  the  statute  is 
not  void,  and  because  the  right  to  take  advantage  of  the  stat- 
ute is  a  right  personal  to  the  parties  to  the  contract  and  those 
in  privity  with  them,  the  appellant  is,  therefore,  not  in  a  po- 
sition to  avail  himself  of  its  benefits.  That  the  right  to  take 
advantage  of  the  statute  of  frauds  is  a  personal  privilege,  and 
that  it  is  only  competent  for  one  who  is  a  jMirty  to  the  con- 
tract, or  his  privies  or  representatives,  to  repudiate  it  by  in- 
terposing the  statute,  is  the  settled  law  of  this  State.  Mar- 
riaon  v.  Collier,  79  Ind.  417 ;  Cool  v.  Peters^  etc.,  Co.,  87  Ind. 
631 ;  Dixon  v.  Duke,  85  Ind.  434,  and  cases  there  cited. 

Whether  the  appellant's  purchase  at  a  sheriff's  sale,  under 
the  circumstances  disclosed,  put  him  so  far  in  privity  with 
William  C.  Larkin  as  that  he  could  avail  himself  of  the 
statute,  we  do  not,  in  view  of  the  conclusion  already  reached, 
decide.  We  think  the  evidence  sustains  the  answer  and 
counter-claim,  and  that  there  is  no  error  in  the  record. 

Judgment  affirmed  with  costs. 

Filed  April  29, 1885. 


No.  11,826. 

The  Chicago  and  Eastern  Illinois  Eailboad  Com- 
pany V.  Boggs. 

'RAii.nokDS.— Negligence.— Injuries  to  Travellers  at  PublUi  Crossings,— Siaiulcry 
Signals.--It  is  the  dnty  of  railroad  companies  to  give  the  signals  required 
by  statute  when  approaching?  a  public  crossing,  and  a  breach  of  thb  duty 
constitutes  actionable  negligence.  The  purpose  of  the  statutory  signals 
is  not  merely  to  give  notice  that  a  railroad  track  crosses  the  highway, 
but  also  to  warn  travellers  on  the  highway  of  the  approach  of  trains. 

8ame. — Running  Trains  so  Close  as  to  Make  Signals  Unavailing.— ^Xhere  one 
train  is  run  bo  close  behind  another  as  to  make  the  statutory  signals  un- 
availing as  means  of  warning  travellers,  the  railroad  company  is  guilty 
of  negligence. 


NOVEMBER  TERM,  1884.  5S3 

The  Chicago  and  Eastern  Illinois  Railroad  Company  v,  Boggs. 

Same. — Bight  to  Instrvd,  as  Matter  of  Law  that  Disobedience  of  Statute  Corudi- 
tuies  Negligence.— The  court  ha«  a  right  to  instruct,  as  matter  of  law,  that 
a  failure  to  give  the  statutory  signals  at  public  crossings  constitutes  neg- 
•  ligence. 

Practice. —  Instmciions. —  Repeating. — Where  the  jury  is  once  fully  and 
clearly  instructed  upon  a  given  point,  the  court  is  not  bound  to  repeat 
the  instructions  in  different  language. 

From  the  Vermillion  Circuit  Court. 

J,  Henry y  W,  Armstrong,  J.  Jump  and  C.  W,  Ward,  for  ap- 
pellant. 

C,  F.  McAdamSy  J.  G,  Pearson,  J,  C,  Sawyers  and  0.  B, 
Gibson,  for  appellee. 

Elliott,  J. — On  the  morning  of  the  16th  of  July,  1883, 
the  appellee  and  her  husband  were  driving  along  a  highway 
which  the  appellant's  track  crossed.  As  they  neared  the 
■crossing,  they  heard  a  locomotive  and  train  approaching,  and 
they  stopped  until  that  train  had  passed.  As  soon  as  that 
train  had  cleared  the  highway,  the  appellee's  husband  started 
the  horses  into  a  brisk  trot,  and  attempted  to  cross  the  track, 
but  the  wagon  was  struck  by  a  train  which  was  following 
the  one  that  had  gone  over  the  crossing,  and  the  appellee  was 
thrown  out  and  seriously  injured.  There  is  a  sharp  conflict 
in  the  evidence  as  to  how  closely  the  rear  train  was  follow- 
ing the  leading  one,  but  there  is  evidence  fully  warranting 
the  inference  that  there  was  only  a  very  short  distance  be- 
tween them,  and  that  there  was  an  interval  of  a  very  few  sec- 
onds only  between  the  time  the  one  left  the  crossing  and  the 
time  the  other  ran  upon  it.  There  was  evidence  tending  very 
strongly  to  show  that  during  the  summer  the  growing  grain, 
the  rank  weeds  and  luxuriant  foliage  of  trees  and  bushes  ob- 
structed the  view  of  the  crossing  from  the  highway.  The 
track  runs  through  a  deep  cut  and  makes  a  curve  before  reach- 
ing the  crossing,  and  these,  combined  with  other  things,  made 
it  very  difficult  to  see  an  approaching  train.  The  appellee 
and  her  husband  were  old  persons,  the  former  sixty-five  years 
of  age   and   deaf  in   one  ear.      They  were   both  well   ac- 
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quainted  with  the  crossing,  and  had  very  frequently  driven 
over  it.  The  appellee  testified  that  she  and  her  husband  did 
look  and  listen  for  approaching  trains  as  soon  as  they  reached 
a  point  where  they  could  see,  but  that  they  neither  saw  nor 
heard  the  train  which  ran  into  the  wagon  until  they  had 
driven  upon  the  track.  The  train  which  first  passed  the  cross- 
ing was  composed  of  seventy-three  cars,  and  was  about  one- 
half  mile  in  length.  There  was  a  direct  conflict  as  to  whetlier 
the  whistle  was  blown  or  the  bell  sounded  by  the  persons  in 
charge  of  the  engine  which  struck  the  appellee,  and  there  was 
also  much  evidence  tending  to  show  that  the  clatter  and  noise 
of  the  first  train  was  so  great  that  it  would  have  drowned  the 
sound  of  the  bell  or  whistle,  even  if  the  signals  required  by 
law  had  been  given  by  the  hindmost  train. 

The  statute  requiring  signals  to  be  given  at  a  designated 
distance  before  reaching  the  highway  crossing  is  intended  to 
compel  railroad  companies  to  sound  warnings  of  the  ap- 
proach of  trains,  and  is  not  intended,  as  appellant  assumes,, 
merely  to  warn  travellers  that  a  railroad  track  crosses  the 
highway.  The  duty  is  imposed  by  law,  and  its  breach  con- 
stitutes negligence.  It  is  a  familiar  principle  that  a  breach 
of  duty  constitutes  actionable  negligence,  and  it  is  upon  this 
principle  that  the  adjudged  cases,  without  conflict,  declare 
that  the  omission  to  give  the  signals  required  by  statute  con- 
stitutes such  negligence  as  renders  the  company  liable  to 
one  who,  without  fault  on  his  part,  has  sufiered  injury  as  the 
result  of  that  negligence.  It  is  hardly  necessary  to  quote 
from  the  authorities  upon  this  subject,  yet,  for  the  purpose  of 
setting  the  question  in  full  view  and  throwing  upon  it  a  clear 
light,  we  do  quote  from  some  of  the  text-books.  In  a  recent 
work  it  is  said:  "When  by  law  bell  ringing  and  sounding 
the  whistle  are  required  in  approaching  and  passing  over  pub- 
lic road  crossings,  the  omission  thereof  amounts  to  actual  neg- 
ligence on  the  part  of  the  company.'^  2  Rorer  R.  R.  1006. 
Another  author  says:  "The  company  is  liable  for  injuries 
caused  by  its  omission  of  these  duties,  when  imposed  by  stat- 
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ate.  The  omission  is  calculated  to  mislead  the  traveller,  and 
to  asvsure  him  that  the  coming  of  the  train  is  not  imminent; 
and  it  is  evidence  of  negligence/'  Pierce  R.  R.  350.  In 
speaking  of  duties  imposed  by  statutes  upon  railroad  com- 
panies^ it  was  said  in  another  text-book,  that  "  These  regula- 
tions being  clearly  intended  for  the  protection  of  travellers, 
it  would  seem  natural  to  suppose  that  any  violation  of  them 
should  be  deemed  culpable  negligence,  in  an  action  brought 
by  a  traveller."  Shearman  &  Redfield  Neg.,  section  484. 
Wharton  says :  "  Even  where  a  statute  is  in  force  requir- 
ing the  use  of  a  bell  or  steam-whistle  or  other  signal  at  a 
crossing,  while  the  omission  to  comply  may,  under  the  stat- 
ute, create  a  prima  fade  case  against  the  company,  it  is  a 
good  defence  that  the  plaintiff  saw  the  train,  and  recklessly 
exposed  himself  to  the  collision.  When,  however,  the  in- 
jury results  from  the  omission  of  the  signal,  then  the  rail- 
road is  liable."  Wharton  Neg.,  section  804.  In  the  case 
of  Pittsburgh,  etc,  R.  W.  Co.  v.  Martin,  82  Ind.  476,  it 
was  said,  in  speaking  of  our  statute :  "  While  such  a  law 
existed,  a  violation  of  it  was  undoubtedly  a  failure  to  give 
reasonable,  proper  and  timely  notice.  The  signal  required 
by  the  law  not  being  given,  the  view  being  obstructed,  and 
the  plaintiff  not  being  hard  of  hearing,  he  had  no  reason  to 
suppose  that  the  train  was  within  eighty  rods  of  the  crossing ; 
he  was  misled  by  the  defendant's  negligence  in  omitting  the 
proper  signal ;  he  was  not  guilty  of  negligence  in  assuming, 
in  the  absence  of  any  indication  to  the  contrary,  that  the  com- 
pany was  obeying  the  law,  and  that  no  engine  was  advancing 
toward  the  crossing  within  a  distance  of  eighty  rods."  In  the 
recent  case  of  Cincinnati,  etc.,  R.  W.  Co,  v.  Hiltzhauer,  99 
Ind.  486,  the  general  subject  was  discussed,  and  it  was  held 
that  the  omission  to  give  the  signals  required  by  statute  con- 
stituted negligence,  and  that  the  statute  gave  a  right  of  action 
to  one  injured  in  person  or  property  by  such  negligence. 

It  may  be  laid  down  as  settled  law,  that  the  omission  to 
give  the  signals  required  by  statute  constitutes  culpable  neg- 
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ligence^  and  that  such  signals  are  intended  to  warn  travellers^ 
in  lawful  use  of  the  highway,  of  approaching  trains.  As  this- 
is  settled  law,  positively  declared  by  statute,  the  railroad  com- 
pany can  not  disobey  it  without  incurring  liability  to  a  trav- 
eller who  is  injured  without  &ult  on  his  part  contributing  to 
the  injury.  Nor  can  the  company  by  its  own  wrong  render 
unavailing  the  signals  required  by  law.  If  it  runs  one  train 
so  close  upon  another  that  there  is  no  time  to  give  the  warn- 
ing in  the  manner  prescribed  by  law,  it  is  guilty  of  negli- 
gence. It  is  obvious  that  the  object  of  the  statute  would  be 
defeated  if  one  train  could  be  run  so  close  to  another  as  that 
the  noise  and  rumble  of  the  leading  train  would  drown  the 
signals  given  by  the  train  following  it.  Railroad  compa- 
nies have  no  greater  rights  to  the  crossing  than  the  trav- 
eller, except  the  right  to  priority  in  passing,  and  they  have 
no  right  to  do  any  act  that  will  mislead  a  traveller  and  ex- 
pose him  to  needless  danger. 

In  Beiaiegel  v.  New  York  Central  R.  R.  Co.,  34  X.  Y.  622, 
633,  it  was  said :  "  The  omission  of  the  customary  signals  was 
an  assurance  by  the  company  to  the  plaintiiF  that  no  engine 
was  approaching  within  a  quarter  of  a  mile  on  either  side  of  the 
crossing.  On  this  he  was  entitled  to  rely,  and  to  the  defendant 
he  owed  no  duty  of  further  inquiry."  In  the  course  of  the 
opinion  in  Owen  v.  Hudson  River  R.  R.  Co.,  35  N.  Y.  516,  it 
was  said :  "As  a  general  proposition,  the  public  has  a  right  to 
rely  upon  the  performance  of  its  duty  by  a  railroad  comiMiny, 
and  no  one  can  be  justly  charged  with  negligence  as  against  a 
wrongdoer,  either  violating  or  omitting  its  duty  for  such  re- 
liance." Another  court  says :  "  The  citizen  who,  on  a  public 
highway,  approaches  a  railway  track,  and  can  neither  see  nor 
hear  any  indication  of  a  moving  train,  is  not  chargeable  with 
negligence  for  assuming  that  there  is  no  car  sufficiently  near  to- 
make  the  crossing  dangerous."  Kennayde  y.PdcificR.R.Co.f 
45  Mo.  255.  It  was  said  in  Pennsylvania  R.  R.Co.  v.  Ogier^ 
35  Pa.  St.  60, 72,  in  speaking  of  the  omission  to  give  the  signals 
required  by  law :  "  For,  if  by  negligence  or  omission  of  those 
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in  charge  of  the  train  his  vigilance  was  allayed^  they  are  not 
at  liberty  to  impute  the  consequence  of  their  acts  to  hi* 
want  of  vigilance,  a  quality  of  which  they  deprived  him." 
Even  where  there  is  no  statute  requiring  signals  to  be  given, 
or  flagmen  stationed  at  crossings,  yet,  if  it  has  been  customary 
to  give  signals  or  provide  flagmen,  it  may  be  negligence  to 
discontinue  them.  .  Pittsburgh,  etc.,  R.  W.  Co.  v.  Yundt,  78 
Ind.  373  (41  Am.  R.  580).  It  is,  indeed,  a  general  rule  that 
citizens  have  a  right,  within  reasonable  limits,  to  act  upon 
the  presumption  that  a  corporation  charged  with  a  duty  will 
perform  it.  Cfity  of  Indianapolis  v.  Gaston,  58  Ind.  224;. 
Davenport  v.  Ruckman,  37  N.  Y.  568. 

We  need  not,  and  do  not,  go  to  the  extent  that  some  of 
the  courts  have  gone  upon  this  general  subject,  and  our  pur- 
pose in  referring  to  these  cases  is  to  make  plain  the  great  im- 
portance which  the  courts  have  everywhere  attached  to  the 
duty  to  give  notice  of  the  approach  of  a  moving  train  by  the 
signals  prescribed  by  law.  If,  as  all  agree,  this  duty  is  of 
such  grave  importance,  and  is  of  such  great  benefit  to  the 
traveller,  then  it  must  follow  that  the  railroad  company  can 
not  deprive  the  traveller  of  the  benefit  which  the  statute  se- 
cures to  him  by  negligently  running  trains  so  near  together 
as  to  make  the  signals  of  the  rear  train  useless  and  ineffective. 

There  are  many  cases  holding  that  if  a  railroad  company 
creates  an  appearance  of  safety,  and  a  traveller,  influenced  by 
the  appearance,  enters  upon  the  track  and  is  injured,  he  may 
maintain  an  action  for  the  injuries  resulting  from  the  negli- 
gence. French  v.  Taunton  Branch  R.  R.,  116  Mass.  537; 
Bonndl  v.  Delaware,  etc.,  R.  R.  Co.,  39  N.  J.  L.  189 ;  Ernst 
V.  Hudsoh  River  R.  R.  Co.,  39  N.  Y.  61 ;  ^een.y  v.  Old  Col- 
ony, etc.,  R.  R.  Co.,  10  Allen,  368. 

This  principle  applies  here,  and  is,  indeed,  essentially  the 
same  as  that  declared  in  the  cases  we  have  referred  to.  It 
certainly  is  negligence  to  create  an  appearance  of  safety  where 
there  is,  in  fact,  danger,  and  such  a  false  appearance  is  created 
when  one  train  follows  another  so  closely  as  not  to  allow  time 
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for  giving  the  signals  prescribed  by  statute.  We  have  seen 
that  the  traveller  has  a  right  to  presume  that  the  law  will  be 
obeyed,  and  acting  upon  this  presumption  he  has  a  right  to 
assume  that  the  company  will  not  move  one  train  so  close 
upon  another  as  to  render  of  no  avail  the  provisions  of  the 
statute.  If  the  traveller  can,  by  the  exercise  of  ordinary  pru- 
dence, discover  and  avoid  the  danger,  he  must,  of  course,  do 
so,  but  this  by  no  means  proves  that  the  wrongful  act  of  the 
railroad  company  does  not  constitute  negligence. 

A  railroad  company  does  not  always  exonerate  itself  from 
liability  by  obeying  the  requirements  of  the  statute.  Mere 
obedience  to  the  statute,  when  obedience  would  serve  no  use- 
ful purpose,  is  not  enough.  Obedience,  when  obedience  brings 
no  protection  to  the  traveller,  is  unavailing.  In  a  leading 
case  upon  this  subject  it  was  said :  "  The  statute  makes  cer- 
tain positive  regulations,  and  the  defendants,  at  their  peril, 
are  bound  to  comply  with  them ;  but  there  are  no  negative 
words,  and  there  is  no  implication  that  a  compliance  was  to 
absolve  them  from  any  duty  which  they  were  under  before ; 
and,  therefore,  if  other  precautions  were  necessary,  the  de- 
fendants were  still  bound  to  take  them."  Bradley  v.  Boston, 
etc.,  R.  R.,  2  Cush.  539.  A  text-writer  says:  "The  duties 
imposed  by  statute  in  such  cases,  in  regard  to  bell  ringing 
and  whistling,  and  putting  up  signs,  are  in  their  nature 
cumulative,  and  are  not  intended  as  a  substitute  for  such  other 
means  of  observing  ordinary  care  as  a  reasonable  regard  for 
the  safety  of  others  may  require."  2  Rorer  R.  R.  1014. 
Thompson  says:  "Mere  employment  of  statutory  signs  and 
signals  will  not  exonerate  the  company  when  their  servants 
are  otherwise  negligent."  1  Thompson  Neg.  421.  By  an- 
other writer  the  rule  is  thus  stated  :  "  Statute  provisions  re- 
quiring signals  to  be  given  are  cumulative  only,  and  the  com- 
pany is  still  bound  to  use  such  other  precautions  as  are  required 
in  the  prudent  and  skilful  management  of  its  road."  Pierce 
R.  R.  349.  Judge  Redfield  says:  "In  a  case  where  the 
plaintiff  was  injured  at  a  railway  crossing  by  collision  with 


NOVEMBER  TERM,  1884.  529 

The  Chicago  and  Eastern  Illinois  Railroad  Company  v.  Boggs. 

an  engine,  it  was  held  that  where  the  statute  required,  at  such 
points,  certain  specified  signals,  the  compliance  with  the  re- 
quirements of  the  statute  will  not  excuse  the  company  from 
the  use  of  care  and  prudence  in  other  respects."  1  Redfield 
R.  W.  566.  To  much  the  same  effect  is  the  language  of 
Wharton.     Wharton  Neg.,  section  805. 

If  it  be  true,  as  it  unquestionably  is,  that  a  compliance 
w^ith  the  requirements  of  the  statute  will  not  always  exon- 
erate the  railroad  company,  it  must  be  true  that  a  railroad 
•company  is  guilty  of  negligence,  if,  by  its  own  acts,  it  makes 
the  statutory  signals  unavailing.  It  can  not  be  legally  pos- 
sible that  a  railroad  company  may  so  run  two  trains  as  to 
make  the  statutory  signals  ineffective  for  the  purpose  for  which 
they  were  intended,  and  yet  exculpate  itself  by  evidence  that 
it  complied  with  the  letter  of  the  statute.  It  would  completely 
frustrate  the  purpose  of  the  law  to  permit  a  railroad  company 
to  make  the  statutory  signals  ineffective  by  so  running  its 
trains  as  to  make  the  signals  of  no  avail  as  warnings  to 
approaching  travellers.  It  is,  as  we  have  seen,  negligence  to 
omit  a  duty,  or  perform  an  act  constituting  a  legal  breach  of 
duty,  and  it  conclusively  follows  that  it  is  negligence  to  do 
an  act  that  makes  the  performance  of  duty  entirely  ineffectual. 
Travellers,  who  are  themselves  exercising  due  diligence,  are 
entitled  to  have  the  law  obeyed  in  such  a  manner  as  that  it 
shall  substantially  accomplish  the  purpose  its  framers  meant 
it  to  accomplish. 

There  are  very  many  cases  where  the  court  may  properly 
charge  the  jury  that  certain  acts  constitute  negligence.  We 
quote  from  a  recent  case  this  statement  of  the  law:  "  But, as 
was  said  in  McOuUy  v.  Clarke^  40  Pa.  St.  399,  there  are  some 
oases  in  which  a  court  can  determine  that  omissions  consti- 
tute negligence.  They  are  those  in  which  the  precise  measure 
•of  duty  is  determinate,  the  same  under  all  circumstances.  When 
the  duty  is  defined,  a  failure  to  perform  it  is,  of  course,  neg- 
VoL.  101.— 34 
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Hgence,  and  may  be  so  declared  by  the  court."     Schum  v. 
Pennsylvania  R,  R,  Co.,  19  Reporter,  184. 

There  are  a  great  number  of  cases  affirming  that  the  court 
may,  in  a  proper  case,  assume  the  facts  hypothetically,  and 
instruct  the  jury  that  they  do,  or  do  not,  constitute  negli- 
gence, and  this,  Judge  Cooley  says,  is  always  the  proper  course 
where  the  act  involves  a  violation  of  a  statutory  rule  or  a 
settled  principle  of  law.  Cooley  Torts,  670.  Our  own  case.^ 
have  often  declared  and  enforced  this  doctrine.  Binford  v. 
Johnston,  82  Ind.  426  (42  Am.  R.  508),  and  authorities  cited. 
Pittsburgh,  etc.,  R.  R.  Co.  v.  Spencer,  98  Ind.  186,  and  authori- 
ties cited.  PeAaps  the  most  &miliar  illustration  is  afforded 
by  those  cases  which  hold  that  it  is  negligence  as  a  matter  of 
law  in  a  traveller  to  attempt  to  cross  a  railroad  track  without 
looking  and  listening  for  approaching  trains.  We  think  the 
court  did  right  in  this  case  in  instructing  the  jury,  that  if  the 
view  of  the  track  from  the  highway  was  obstructed,  so  that 
a  train  could  not  be  seen,  and  the  appellant  ran  a  train  so  close 
behind  another  as  not  to  allow  time  for  the  statutory  signals 
to  be  given,  the  railroad  company  was  guilty  of  negligence. 
The  duty  to  give  the  signals  in  the  manner  prescribed  by  stat- 
ute was  a  determinate  one,  and  so,  also,  was  the  duty  to  so 
conduct  the  running  of  trains  as  not  to  defeat  the  purpose  of 
the  statute  and  render  the  signals  useless.  The  instructions 
upon  this  point  properly  left  the  questions  of  fact  to  the  jury, 
and  pronounced  the  law  upon  the  facts  hypothetically  assumed. 
The  court  very  clearly  instructed  the  jury  upon  the  ques- 
tion of  contributory  negligence,  and  it  was  not  bound  to  re- 
peat the  instruction  in  different  language-  Where  a  jury  is 
once  fully  and  clearly  instructed  upon  a  material  point,  it  is 
sufficient.  If  it  were  otherwise,  great  confusion  woCild  re- 
sult, and  instructions  would  do  quite  as  much  harm  as  good. 
Union  Mul,  L.  Ins,  Oo,  v.  Biichanan,  100  Ind.  63.  The  in- 
structions given  at  the  request  of  the  appellant,  upon  the  sub- 
ject of  the  duty  of  a  traveller  approaching  a  railway  crossing,. 
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were  full  and  clear,  and  properly  told  the  jury  that  the  appellee 
was  bound  to  exercise  care  and  prudence,  and  that  it  was  incum- 
bent upon  her  and  her  husband  to  look  and  listen  before  driv- 
ing upon  the  track.  la  one  of  the  instructions  the  jury  were 
told  that  if  the  appellee  and  her  husband  knew  of  the  cross-' 
ing,  and  had  often  passed  over  it,  they  were  bound  to  use 
more  care  than  if  they  had  not  previously  known  it ;  so  that 
the  appellant  has  no  cause  to  complain  of  the  refusal  of  an 
instruction  embodying  the  same  doctrine.  The  only  doubt 
is  whether  the  instruction  given  was  not  n;ore  favorable  to 
the  appellant  than  the  law  warrants,  for  it  may  well  be  ques- 
tioned whether,  in  any  case,  there  is  a  higher  duty  resting 
upon  the  traveller  than  that  of  looking  and  listening. 

The  rejection  of  evidence  is  not  presented  in  such  a  form 
as  to  be  available,  because  it  does  not  appear  that  appellant 
properly  stated  what  evidence  its  questions  would  elicit. 

We  can  not  disturb  the  verdict  upon  the  evidence.  Judg- 
ment affirmed. 

Filed  Feb.  18, 1885. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — In  the  brief  on  the  petition  for  a  rehearing 
counsel  direct  our  attention  to  a  prefatory  part  of  the  bill 
of  exceptions,  and  insist  that  it  shows  what  facts  they  offered 
to  prove.  We  have  again  examined  the  record,  but  find  no 
statement  of  any  specific  matters  that  the  appellant  expected 
to  elicit  from  the  witness.  We  do  find  the  statement  of  the 
purpose  for  which  the  appellant  asked  to  introduce  the  testi- 
mony ;  we  find  a  recital  that  the  court  afterwards  charged  the 
jury,  in  accordance  with  appellant's  theory ;  we  find  a  skele- 
ton of  the  questions  asked,  but  we  find  no  statement  of  the 
evidence  which  it  was  expected  the  questions  would  elicit. 
There  is  much  in  the  bill  as  to  the  purpose  of  the  appellant, 
but,  unfortunately,  not  what  is  needed  in  the  way  of  stating 
the  specific  facts  that  the  witnesses  would  testify  to.  It  is 
now  too  well  settled  to  admit  of  debate,  that  the  party  must 
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state  the  evidence  he  expects  to  elicit,  or  else  he  can  not  have 
the  ruling  reviewed  in  this  court. 
Petition  overruled. 
Filed  May  14, 1885. 


No.  11,621. 
The  State,  ex  rel.  Kendall,  Auditor,  v.  Greene  et  al. 

School  FuND.-^Loan  to  County  Auditor, —Mortgagey  Foreclosure  of , — The  au- 
ditor of  a  county  executed  a  mortgage  on  his  land  to  the  State  to  secure 
the  repayment  of  money  which  he  borrowed  from  the  school  fund  in  the 
custody  of  said  county.  Afterwards  his  successor  in  office  entered  upon 
the  margin  of  the  record  where  said  mortgage  was  recorded  a  statement 
that  said  mortgage,  by  a  decision  of  the  Supreme  Court  of  this  State, 
was  held  to  be  invalid,  "  said  court  holding  that  a  county  auditor  can 
not  give  a  mortgage  to  the  State  for  school  funds  while  acting  in  that 
capacity,  and  the  mortgagor,"  naming  him,  "  having  been  county  audi- 
tor when  the  mortgage  was  made,  the  amount  of  this  mortgage  was,  hj 
direction  of  the  board  of  county  commissioners  of "  said  county,  "re- 
funded to  the  school  fund  February  29th,  1882."  This  entry  was  attested 
by  the  signature  of  the  auditor  who  made  it.  Afterwards  the  treasurer 
of  said  county,  with  the  approval  of  the  county  commissioners,  trans- 
ferred to  said  school  fund  from  the  revenues  of  the  county  the'  full 
amount  of  said  loan.  Afterwards  said  mortgage  and  the  note  which  it 
secured  were  surrendered  to  one  then  the  owner  of  the  land,  not  the  mort- 
gagor, and  he  to  whom  such  surrender  was  made  afterwards  sold  and 
conveyed  the  land  to  another,  who,  without  notice  of  these  facts,  pur- 
chased for  full  value.  In  a  suit  against  this  purchaser  by  the  Sute,  on 
the  relation  of  a  succeeding  auditor  of  said  county,  to  foreclose  said 
mortgage, 

Heldj  that  a  county  auditor  can  not  lawftilly  both  lend  and  borrow  from 
the  school  fund,  and  that  said  loan  was  made  and  said  mortgage  was 
executed  without  authority  of  law. 

i/c/f/,  also,  that  such  want  of  authority  constituted  no  defence  for  the 
mortgagor  or  any  other  person  to  the  foreclosure  of  the  mortgage. 

Heldj  also,  that  the  mortgage  remained  a  subsisting  security  for  the  loan 
against  said  vendee  for  value  and  without  notice,  notwithstanding  the 
reimbursement  of  the  school  fund  out  of  the  county  revenues,  and  said 
entry  on  the  margin  of  the  record,  and  said  surrender  of  the  mortgage 
without  endorsement  of  satisfaction  thereon,  and  without  satisfaction  of 
record. 


NOVEMBER  TERM,  1884.  533 

The  State,  ex  reL  Kendall,  Aaditor,  v.  Greene  et  al. 

From  the  Hendricks  CSrcuit  Court. 

F.  T.  Hordy  Attorney  General,  J.  V.  Hadley,  E.  G.  Hogate 
and  i2.  JS.  Blakcj  for  appellant. 
i.  M.  Campbell,  for  appellees. 

Best,  C— On  the  21st  day  of  January,  1874,  William  M. 
Hess  and  wife  executed  a  mortgage  to  the  State  of  Indiana 
to  secure  the  loan  of  $750  of  school  funds,  and  this  action 
was  brought  to  foreclose  such  mortgage  against  the  appellees 
as  subsequent  purchasers. 

An  answer  of  three  paragraphs  was  filed.  The  first  was 
the  general  denial,  and  this  paragraph  was  subsequently  with- 
drawn. The  second  averred,  in  substance,  that  said  Hess 
was  the  acting  county  auditor  of  Hendricks  county  at  the 
time  he  executed  such  mortgage,  and  that  the  only  consider- 
ation for  the  execution  of  the  same  was  the  money  he  drew 
from  the  school  fund  upon  his  own  warrant  issued  thereon  in 
violation  of  law. 

The  third  averred,  in  substance,  the  same  facts  as  the  sec- 
ond, and  in  addition  thereto  alleged  that  thereafter  William 
H.  Nichols,  the  then  acting  auditor  of  said,  county,  entered 
upon  the  margin  of  the  record  where  said  mortgage  was  re- 
corded the  following  statement :  "  This  mortgage,  by  a  de- 
cision of  the  Supreme  Court  of  the  State  of  Indiana,  is  held 
to  be  invalid,  said  court  hplding  that  a  county  auditor  can 
not  give  a  mortgage  to  the  State  for  school  funds,  while  act- 
ing in  that  capacity,  and  the  mortgagor,  William  M.  Hess, 
having  been  county  auditor  when  the  mortgage  was  made, 
the  amount  of  this  mortgage  was,  by  direction  of  the  board 
of  county  commissioners  of  Hendricks  county,  Indiana,  re- 
funded to  the  school  fund  February  29,  1882. 

"Attest :  William  H.  Nichols,  Auditor  H.  C." 

That  thereafter,  and  before  the  appellees  acquired  title  to  said 
premises,  the  treasurer  of  said  county,  with  the  approval  of 
the  county  commissioners,  transferred  to  said  school  fund, 
fix>m  the  revenues  of  the  county,  the  full  amount  of  said  loan 
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and  the  interest  thereon,  all  of  which  was  approved  by  the 
State ;  that  thereafter  the  note  and  mortgage  made  by  said  Hess 
were  surrendered  to  one  Homan,  who  then  owned  said  land, 
and  afterward  these  appellees,  without  any  notice  of  the  facts, 
purchased  said  land  of  said  Homan  for  full  value,  and  re- 
ceived from  him  a  deed  of  conveyance  therefor ;  that  had  they 
not  believed  that  said  school  fund  was  fully  reimbursed  and 
said  mortgage  satisfied,  they  would  not  have  purchased  said 
land,  etc. 

A  demurrer  to  each  paragraph  was  overruled,  and  the  ap- 
pellant declining  to  reply,  final  judgment  was  rendered  for 
the  appellees.  The  ruling  upon  the  demurrer  is  assigned 
as  error. 

The  facts  averred  in  the  second  paragraph  of  the  answer 
show  that  the  loan  was  made  and  the  mortgage  executed 
without  authority  of  law.  There  is,  it  is  true,  no  express 
prohibition  against  making  such  loan,  but  the  duty  to  loan 
the  money  and  accept  the  security  rests  upon  the  auditor,  and 
this  duty  necessarily  precludes  him  from  borrowing  the 
money.  He  can  not  rightfully  loan  for  the  State  and  borrow 
for  himself.  Such  a  transaction  is  wholly  unauthorized.  Ware 
V.  State,  ex  rel.,  74  Ind.  181;  Board,  etc!,  v.  Axtelli  96  Ind.  384. 

The  fact,  however,  that  the  auditor  had  no  authority  to 
make  such  loan  constitutes  no  defence  to  the  foreclosure  of 
the  mortgage.  The  money  was  obtained  and  the  security 
given,  and  if  the  State  chooses  to  accept  the  mortgage,  the 
mortgagor  can  not  exonerate  himself  from  his  liability  to 
repay  the  money,  nor  shield  his  land  from  the  lien  thus  cre- 
ated to  secure  it,  by  asserting  his  want  of  authority  to  make 
it.  He  is  bound  by  his  mortgage.  The  State,  however,  is 
not  bound.  It  may  repudiate  the  entire  transaction  and  at 
once  bring  an  action  to  recover  the  money  thus  misappro- 
priated, as  was  held  in  Ware  v.  State,  ex  rel,  mpra,  but  if  it 
elects  to  accept  the  mortgage,  as  has  been  done  in  this  case,  the 
want  of  authority  in  the  mortgagor  to  make  it  constitutes  no 
defence  on  behalf  of  himself  or  of  any  other  person.    This  is 
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SO  plain  and  just,  and  the  principle  upon  which  it  rests  is  so 
well  supported  by  our  own  cases,  as  to  forbid  further  discus- 
sion. Deming  v.  State,  ex  rel,y  23  Ind.  416 ;  Scotten  v.  State, 
ex  reL,  51  Ind.  52. 

The  additional  fects  alleged  in  the  third  paragraph  of  the 
-answer,  in  our  opinion,  constituted  no  defence  to  the  action. 
The  statement  of  the  auditor,  entered  upon  the  margin  of 
the  record,  did  not  purport  to  be  a  satisfaction  of  the  mort- 
gage. It  simply  stated  that  this  court  had  decided  that  such 
mortgage  was  void,  and  that  the  school  fund  had  been  reim- 
bursed from  the  county  revenues.  This  statement  did  not 
purport  to  show  an  extinguishment  of  the  mortgage.  The 
mere  reimbursement  of  the  school  fund  from  the  county  rev- 
■enues  neither  pays  the  debt  nor  impairs  the  security.  The 
law  requires  the  county  to  keep  the  school  fund  intact  when- 
«ever  default  is  made  in  the  payment  of  such  loans.  The  dis- 
•charge  of  this  duty,  however,  does  not  impair  the  security 
taken.  This  remains  and  may  be  enforced  precisely  as  though 
the  fund  had  not  been  reimbursed.  Nor  does  the  reimburse- 
ment of  the  fund  operate  as  an  equitable  assignment  of  the 
mortgage.  The  mere  transfer  of  money  from  one  fund  to 
another,  both  held  by  the  same  person,  can  not  possibly  thus 
operate.  An  assignment,  legal  or  equitable,  presupposes  two 
parties,  and  a  party  can  not  be  subrogated  to  his  own  rights 
nor  to  a  security  the  legal  title  of  which  is  in  himself.  The 
school  fund,  by  the  Constitution,  is  entrusted  to  the  county, 
and  by  law  it  has  the  control  of  its  revenues.  The  former 
its  auditor  loans  and  collects,  and  whenever  default  is  made 
in  payment  it  becomes  its  duty  to  reimburse  the  fund  and 
collect  the  loan.  This  may  be  done  by  advertisement  and 
sale  or  by  judicial  decree  after  as  well  as  before  reimburse- 
ment of  the  fund.  This  fact  is  wholly  immaterial.  The 
same  remedies  exist  for  the  collection  of  the  loan,  the  same 
party  is  entitled  to  the  money,  and  as  the  mortgagor  has  no 
personal  concern  with  its  disposition  after  collection,  the  mere 
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&ct  that  the  school  fund  has  been  reimbursed  from  the 
county  revenues  neither  aflFects  the  State's  right,  upon  the 
relation  of  the  auditor,  to  foreclose  the  mortgage,  nor  does  it 
constitute  any  defence  to  the  action. 

As  the  reimbursement  of  the  fund  did  not  extinguish  the 
mortgage,  the  same  remains  a  subsisting  security  for  the  pay- 
ment of  the  loan,  notwithstanding  the  fact  that  it  was  surren- 
dered by  the  auditor.  This  he  had  no  authority  to  do  with- 
out payment.     Conley  v.  Dibber^  91  Ind.  413. 

The  statement  of  the  auditor  that  this  court  held  that  such 
mortgages  are  void  is  a  mere  statement  as  to  the  law,  a  state- 
ment that  he  had  no  right  to  enter  upon  the  record  and  one 
upon  which  the  appellees  had  no  right  to  rely.  They  were 
bound  to  know  the  law.  If,  however,  such  statement  is  con- 
strued as  a  declaration  that  this  mortgage  had  been  held  void, 
then  the  appellees  should  have  relied  upon  the  judgment  as 
an  estoppel,  and  not  upon  the  auditor's  statement.  The  au- 
ditor had  no  authority  to  make  it,  and  the  State  is  not  bound 
by  it. 

Aside  from  this  the  statute  requires  the  auditor,  when  he 
surrenders  a  mortgage  as  paid,  to  endorse  thereon  satis&ction, 
and  thereupon  the  recorder  is  required  to  enter  satisfaction 
of  record.  With  this  mortgage  in  possession,  without  such 
endorsement  upon  it,  and  without  such  satisfaction  of  record, 
it  would  seem  that  the  appellees  had  most  abundant  evidence 
of  its  non-payment,  and  under  these  circumstances  no  estoppel 
can  arise  against  the  State. 

For  these  reasons  we  think  that  neither  paragraph  consti- 
tuted any  defence  to  the  action,  and  for  the  error  in  overrul- 
ing the  demurrer  the  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  and  it  is  hereby  reversed,  at  the  appellees*^ 
costs,  with  instructions  to  sustain  the  demurrer  to  each  para-- 
graph  of  the  answer. 

FUed  Nov.  19, 1884. 
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On  Petition  for  a  Reheabing. 

NiBLACK,  J. — In  the  case  of  ^,aie,  ex  rel.,  v.  Leviy  99  Ind. 
77,  which  was  decided  since  the  opinion  in  this  case  was  an- 
nounced, it  was  held  that  a  loan  of  the  common  school  fund 
made  by  a  county  auditor  to  himself  was  a  breach  of  his  of- 
ficial bond,  for  which  an  action  might  be  immediately  prose- 
cuted, but  that  a  mortgage  executed  by  the  auditor  to  secure 
such  a  loan  is  not  void,  but  voidable  only,  at  the  option  of 
those  having  a  supervisory  control  of  such  fund ;  that  such 
a  mortgage  may,  both  as  to  the  auditor  and  those  claiming 
under  him,  be  resorted  to  and  enforced  as  a  means  of  reim- 
bursing the  school  fund,  looking  only  to  the  auditor  and  his 
sureties  for  any  deficiency  which  may  remain  after  the  mort- 
gaged land  has  been  exhausted.  The  conclusion  thus  reached 
may  now  be  regarded  as  the  accepted  law  of  this  State  on  the 
subject  to  which  it  relates. 

As  each  county  is  held  liable  for  the  preservation  of  so 
much  of  the  common  school  fund  as  is,  or  may  have  been, 
entrusted  to  its  care  (R.  S.  1881, section  4326), it  follows  that 
every  county  occupies  the  relation  of  a  surety  to  the  State  for 
the  skill  and  good  faith  of  its  officers  who  stand  charged  with 
the  management  and  control  of  its  share  of  that  fund.  When, 
therefore,  a  county  reimburses  the  common  school  fund  on 
account  of  some  loss,  or  supposed  loss,  resulting  from  the  mis- 
management of  some  one  or  more  of  its  officers,  it  does  so  as 
a  surety  for  the  preservation  of  the  fund,  and  becomes  thereby 
subrogated  to  all  the  securities  held  by,  or  in  the  name  of, 
the  State  as  an  indemnity  against  such  loss.  Whether,  there- 
fore, the  county  reimbursed  the  school  fund  in  this  case  was 
quite  immaterial  as  a  defence,  since,  in  any  event,  the  county 
is  entitled  to  have  the  mortgage  foreclosed  in  the  name  of 
the  State,  on  the  relation  of  its  auditor,  and  to  have  the  pro- 
ceeds applied  to  the  reimbursement  of  the  proper  fund  under 
its  control. 

The  petition  for  a  rehearing  is  overruled. 

Filed  May  15, 1886. 
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No.  11,736. 

Tomlinson  et  al.  v.  Briles. 

Practice. — Instructions, — Harmless  Error. — Where  there  is  no  dbpute  as  to 
the  fact  that  work  and  labor  waB  performed,  and  the  only  dispute  is  as 
to  the  person  liable  to  pay  for  the  work  and  labor,  an  omission,  in  an 
instruction  enumerating  the  facts  which  the  plaintiff  must  prove  in  order 
to  entitle  him  to  a  recovery,  to  state  that  he  must  prove  performance, 
is  a  harmless  error,  not  warranting  a  reversal  of  the  judgment. 

Evidence — Cross- Examination, — Harmless  Error,— Where  a  witness  is  full j 
cross-examined,  an  erroneous  ruling,  denying  the  right  to  ask  one  ques- 
tion on  cross-examination,  is  a  harmless  error. 

Same. — Contract, —  Written  and  Fer6a/.— Although  a  contract  partly  written 
and  partly  oral  is  a  mere  verbal  contract,  still  the  writing  is  competent 
evidence. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  T.  P.  Davisy  for  appellants. 

Z>.  Moaa,  R.  R.  Stephenson  and  H.  A,  Lee,  for  appellee. 

Elliott,  J. — The  evidence  shows,  without  conflict,  that 
work  was  done  by  the  appellee  in  grading  the  bed  of  a  rail- 
road, and  the  only  conflict  in  the  evidence  was  as  to  whom 
the  appellee  had  a  right  to  look  for  compensation.  As  there 
was  no  conflict  in  the  evidence  upon  the  question  of  per- 
formance of  the  work,  no  harm  was  done  the  appellant  by  the 
first  instruction  which  left  out  the  element  of  performance  in 
stating  the  facts  which  it  was  incumbent  upon  him  to*  prove. 
Had  there  been  any  conflict  in  the  evidence  as  to  whether 
the  appellee  did  do  the  work,  then  the  instruction  would 
have  been  erroneous,  and  in  such  a  material  particular  as  to 
require  a  reversal,  but,  as  there  was  no  dispute  upon  this 
point,  there  was  no  material  error  in  the  instruction. 

On  the  cross-examination  of  John  T.  Davis,  one  of  the  as- 
signors of  the  appellee,  the  appellant's  counsel  proposed  to 
Ask  whether  he,  the  witness,  did  not  look  to  Simmons,  Ayl- 
shire  &  Co.,  the  contractors,  for  compensation,  and  not  to 
the  appellants,  but  the  court  refused  to  permit  the  question 
to  be  answered.     The  appellants  were,  however,  permitted 
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to  cross-exaiAine  in  detail  as  tx)  all  the  facts  of  the  transac- 
tion, and  we  can  not  perceive  that  any  substantial  injury  was 
done  them  in  refusing  to  permit  an  answer  to  the  question 
propounded  by  them.  As  the  facts  were  fully  developed,  and 
without  restriction  upon  the  right  to  cross-examine,  we  can 
not  hold  that  there  was  any  material  error  in  refusing  to 
allow  the  witness  to  answer  the  general  question  asked,  and 
it  is  only  for  material  errors  that  judgments  are  reversed. 

A  written  contract  between  the  appellants  and  Simmons, 
Aylshire  &  Co.,  was  admitted  in  evidence,  and  of  this  ruling 
<;ompIaint  is  made,  upon  the  ground  that  it  was  subsequently 
modified  by  parol,  and  that  the  writing  was  no  longer  evi- 
•dence  of  the  contract.  It  is  no  doubt  true  that  a  contract 
partly  in  writing  and  partly  in  parol  becomes  a  mere  verbal 
■contract.  Where  it  is  necessary  to  resort  to  oral  evidence 
to  establish  terms  of  the  contract,  then  the  whole  contract  is 
regarded  as  a  verbal  one.  Boards  etc.,  v.  Shipley,  77  Ind. 
553 ;  Pulse  v.  Miller,  81  Ind.  190 ;  Gordon  v.  Gordon,  96  Ind. 
134;  Board,  etc.,  v.  Miller,  87  Ind.  257 ;  MoOurdy  v.  Bowes, 
88  Ind.  583,  vide  p.  585;  High  v.  Board,  etc.,  92  Ind.  580; 
Hacldeman  v.  Board,  etc.,  94  Ind.  36,  vide  p.  39.  But  while 
it  is  true  that  the  contract  became  a  verbal  one  by  the  changes 
made  in  its  terms,  still  the  writing  was  competent  evidence, 
just  as  a  letter,  a  written  admission,  or  the  like,  would  be  in 
the  case  of  a  contract  not  evidenced  in  whole  or  in  part  by  a 
written  instjrument.     Stagg  v.  Compton,  81  Ind.  171. 

Judgment  aflBrmed. 

Filed  May  13,  1886. 


No.  11,560.  l«  W, 

AnDEKSON   et  AL.  V.  EnDICUTT   et  AL.  {fj   J^ 

156    419 

Drainage.^ Ctty. — Drainage  Commisgumers, — The  cities  of  this  State  have  jqj        ,„q 

exclnsiTe  jarisdiction  of  the  matter  of  draina^  within  their  limits,  and  170^       186 
there  is  no  authority  for  the  construction  of  drains  in  cities  by  drainage 
commissioners,  under  the  direction  of  the  circuit  court 
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From  the  Decatur  Circuit  Court. 

J.  S.  Scobey,  for  appellants. 

J.  D.  Miller  and  F,  E.  Gavin,  for  appellees. 

BiCKNELL,  C.  C. — This  IS  an  appeal  by  remonstrants  frona 
an  order  of  the  Decatur  Circuit  Court  establishing  drainage 
and  directing  one  of  the  commissioners  of  drainage  to  con- 
struct the  work.  A  part  of  the  lands  through  which  the 
drainage  would  pass  are  additions  to  the  city  of  Greensburg, 
and  the  controlling  queation  arising  upon  the  appeal  is^  have 
the  commissioners  of  drainage  any  lawful  authority  to  build 
a  drain  within  the  limits  of  a  city  either  in  whole  or  in  part?" 

The  proposed  drain  was  to  begin  in  the  city,  and  run  thence 
300  feet  on  Anderson  street.  It  was  to  be  eight  feet  deep  at 
its  commencement,  and  was  to  be  constructed  for  272  feet 
from  the  beginning  with  eighteen  inch  tile,  thence  for  402 
feet  with  twenty  inch  tile,  thence  for  356  feet  with  twenty- 
four  inch  tile,  thence  for  496  feet  with  a  brick  or  stone 
structure  of  circular  form,  of  not  less  than  three  feet  in  diam- 
eter in  the  clear,  laid  in  cement,  and  thence  for  about  half  a 
mile  with  an  open  ditoh,  through  the  farm  of  one  of  the  ap- 
pellants. The  drain  was  to  have  catch-basins  at  the  com- 
mencement, and  at  each  crossing  of  alleys,  and  at  each  side 
of  each  street  crossed  by  said  drain. 

The  Revised  Statutes  of  1881  contain  the  following  provi- 
sions as  to  the  power  of  cities  in  relation  to  drainage : 

"  To  fill  up  or  drain  any  lot  or  parcel  of  ground  within 
such  city,  or  within  two  miles  thereof,  whenever  water  has- 
or  may  become  so  stagnant  and  noxious  as  to  be,  in  the  opin- 
ion of  such  council,  a  nuisance,  and  injurious  to  the  health 
or  comfort  of  such  city  or  any  part  thereof,  at  the  expense  of 
the  owner  thereof,  under  such  reasonable  regulations  as  the 
common  council  shall  prescribe,"  etc.  R.  S.  1881,  section 
3106,  clause  2. 

"  For  the  purpose  of  drainage  of  such  city,"  the  common' 
council  ^'  may  go  beyond  the  city  limits,  and  condemn  lands*- 
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and  materials^  and  exercise  full  jurisdiction  and  all  the  neces- 
sary power  therefor/^     R.  S,  1881,  section  3106,  clause  26. 

"  To  regulate  all  bridges,  culverts,  sewers,  canal  or  draw- 
bridges, and  the  location  thereof.^'  R.  S.  1881,  section  3106, 
<}laiise  40. 

"  To  construct  and  regulate  sewers,  drains,  and  cisterns,  and 
provide  for  the  payment  of  the  cost  of  constructing  the  same. 
*  *  To  provide  for  the  estimate  of  the  cost  thereof,  and  the  as- 
sessment of  the  same  upon  the  owners  of  such  lots  and  lands 
as  jnay  be  benefited  thereby,  in  such  equitable  proportions  as 
the  common  council  may  deem  just,"  etc.  R.  S.  1881,  sec- 
tion 3106,  clause  43. 

"  The  common  council  shall  have  power  to  construct  and 
regulate  sewers,  drains,  and  cisterns,  and  provide  for  the  pay- 
ment of  the  cost  of  constructing  the  same ;  and  when,  in  its 
opinion,  the  construction  of  any  sewer  would  be  of  public 
benefit  to  the  city  and  necessary  for  the  improvement  of  any 
street  or  streets,  for  the  removal  of  surface  or  storm  water 
therefrom,  may,  by  a  two-thirds  vote,  caase  to  be  paid  out  of 
the  city  treasury  such  portion  of  the  cost  of  the  construction 
of  such  sewer  as,  in  the  opinion  of  said  council,  would  be  equi- 
table and  just."     R.  S.  1881,  section  3151. 

The  Revised  Statutes  contain  also  the  following  provision 
as  to  the  power  of  the  city  in  relation  to  its  streets:  "The 
common  council  shall  have  exclusive  power  over  the  streets, 
highways,  alleys,  and  bridges  within  such  city."  R.  S.  1881, 
section  3161. 

We  think  that  under  the  foregoing  statutes  a  city  has  ex- 
clusive jurisdiction  over  the  subject  of  drainage  within  the 
city  limits,  and  that  the  commissioners  of  drainage  have  no 
authority  to  build  drains  in  the  streets  of  a  city  or  within  its 
boundaries.  It  is  true  that  section  1  of  the  act  of  March  8th, 
1883  (Acts  1883,  p.  173), provides  that  a  petition  for  drainage 
under  that  act  "  shall  also  state  that  in  the  opinion  of  the 
petitioners  or  petitioner  either  that  the  public  health  will 
be  improved,  or  that  one  or  more  public  highways  of  the 
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county,  or  street  or  streets  of  a  town  or  city,  will  be  bene- 
fited by  the  proposed  drainage/^  But  this  provision  gives 
no  jurisdiction  over  the  streets  of  the  city  or  within  the  city. 
A  street  or  streets  of  a  city  may  be  benefited  by  drainage  ad- 
jacent to  the  city  and  not  within  its  limits,  and  in  such  a 
case  the  act  of  1883  authorizes  that  fact  to  be  stated  in  the 
petition  as  one  of  the  grounds  of  the  application.  The  law 
does  not  contemplate  any  conflict  of  jurisdiction  or  any  con- 
currence of  jurisdiction  between  two  such  distinct  bodies  as 
the  drainage  commissioners  and  the  common  council.  We 
think  the  circuit  court  had  no  jurisdiction  to  authorize  the 
construction  of  the  proposed  drainage.  The  judgment,  there- 
fore, ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellees, and  this  cause  is  remanded,  with  instructions  to  the 
court  below  to  dismiss  the  proceedings  for  want  of  jurisdiction. 

Filed  April  8, 1885;  petition  for  a  rehearing  overruled  May  21, 188a 
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Instructions  to  Jury. — Supreme  Court, — If  instnictionB  given  to  the  jury, 
taken  as  a  whole,  express  the  law  applicable  to  the  case  without  mate- 
rial contradiction,  the  judgment  will  not  be  reversed  because  some  one 
instruction,  if  considered  by  itself,  is  capable  of  an  application  which 
would  ignore  a  material  question  involved  in  the  issues. 

Same. — Errtmeous  Instrudions  Given  on  RequetU  of  Appellant, — An  appellant 
can  not  complain  in  the  Supreme  Court  of  an  inconsistency  in  insimc- 
tions  caused  by  the  giving  of  instructions,  asked  by  himself,  which  pre- 
sent a  theory  different  from  that  contained  in  other  instructions  given,, 
which  state  the  law  correctly. 

Principal  and  Agent.— JBco/  EsUUe  Agent  Bomd  to  Disclose  0^«r».— JVtn- 
eipal  EfUitled  to  Pricey  Agent  to  Commission  Only, — An  owner  of  real  estate 
appointed  an  agent  to  sell  it,  at  not  less  than  a  certain  price,  agreeing 
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that  if  daring  a  certain  period  the  agent  would  furnish  a  buyer  at  such 
price,  he  shonid  be  paid  by  said  owner  a  certain  per  cent,  commission 
on  the  amount  for  which  the  property  should  be  sold.  The  agent  sold 
for  a  better  price.  In  a  suit  by  the  principal  against  the  agent,  to  re- 
cover a  portion  of  the  price  retained  by  the  agent  in  addition  to  such 
commission, 
Held,  that  if  said  agent,  acting  under  such  appointment,  received  a  more 
advantageous  offer  than  he  was  so  authorized  to  accept,  it  was  his  duty 
to  communicate  the  offer  so  received  to  his  principal,  and  not  to  pur- 
posely conceal  it  from  him ;  and  that  if,  so  acting  as  agent,  he  effected 
a  better  trade  than  he  was  so  authorized  to  make,  said  owner  was  en- 
titled to  the  benefit  of  the  trade,  and  was  bound  to  the  agent  only  for 
his  commission,  and  not  for  any  surplus  of  the  price  received  above  the 
amount  which  the  agent  was  so  authorized  to  accept. 

From  the  Vigo  Circuit  Court. 

8.  C.  Davis,  8.  B.  Davis,  M.  G,  Rhoads  and  J.  C.  Sawyer ^ 
for  appellant. 

CI  F.  McNuU,  L  H.  C.  Royse,  J.  G.  HfcNutt  and  J.  Jump, 
for  appellee. 

Black,  C. — The  appellee,  Caroline  E.  Jones,  sued  the  ap- 
pellant, the  complaint  being  in  three  paragraphs.  In  the  first 
paragraph  she  showed  that  on  the  SOth  of  January,  1882,  she 
appointed  and  employed  the  defendant  as  her  agent  to  sell  a 
certain  fiirm  then  belonging  to  her,  described,  in  Vigo  county, 
said  appointment  being  evidenced  by  a  written  instrument 
set  out,  by  the  terms  of  which  William  A.  Jones,  ]^band  of 
the  plaintiff,  for  her  appointed  the  defendant  as  agent  to  sell 
said  land  "at  not  less  than  $14,000,  on  the  following  terms : 
$5,000  down,  $3,000  in  one  year,  at  six  per  cent,  interest,  and 
$6,000  in  four  years  from  December  18th,  1881,  at  seven  per 
cent,  annual  interest;  the  same  to  remain  in  his  hands  for 
twelve  months,  and  thereafter  until  withdrawn  at  my  written 
request.  If  he  furnishes  me  a  buyer  for  said  land  at  the  price 
above  stated  during  said  period,  then  I  agree  to  pay  him  two 
and  one-half  per  cent,  commission  on  the  amount  for  which 
said  property  is  sold."  Other  provisions  of  the  instrument 
need  not  be  set  out. 
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It  was  alleged  that  in  April,  1882,  the  defendant,  under 
said  contract,  effected  a  bargain  and  contract  of  sale  of  said 
land  to  one  John  C.  Johnson  for  $14,000,  with  the  right  in 
the  plaintiff  to  occupy  the  farm  till  March,  1883,  and  to  keep 
part  of  the  crops  of  1882,  said  sum  to  be  paid  in  cash;  that, 
in  pursuance  of  said  bargain  and  sale,  the  plaintiff  and  her 
husband  conveyed  said  farm  to  said  Jolinson  by  warranty 
deed  delivered  to  him  through  the  defendant,  to  whom  as  such 
agent  said  Johnson  paid  said  sum  of  $14,000  in  cash ;  that 
on  the  1st  of  May,  1882,  the  defendant  delivered  $12,600  of 
said  purchase-money  to  the  plaintiff,  and  with  intent  to  cheat 
and  defraud  her  falsely  and  fraudulently  represented  that  he 
had  not  received,  and  was  not  to  receive,  from  said  Johnson 
any  greater  sum  than  $12,600  and  his  commission  of  two  and 
one-half  per  cent.,  and,  with  such  intent,  fraudulently  con- 
cealed from  her  the  fact  that  he  had  sold  the  farm  for  and  re- 
ceived $14,000 ;  that  the  plaintiff,  relying  upon  his  honesty 
and  truthfulness,  and  believing  his  representations,  and  being 
ignorant  of  the  iact  that  he  had  received  $14,000,  accepted 
said  sum  of  $12,600;  that  the  defendant,  without  right,  had 
converted  to,  his  own  use  $1,050  of  the  money  so  received  by 
him,  and  though  she  had  demanded  the  sum  of  him  he  had 
refused  to  pay  over  the  same  to  her. 

The  second  paragraph  charged  that  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of  $1,400  for  money  had 
and  received  by  him  to  her  use  on  a  sale  of  real  estate  made 
by  him  for  her  to  said  Johnson  in  1882,  and  which  the  de- 
fendant wrongfully  retained  and  fraudulently  converted  to 
his  own  use. 

The  third  paragraph  showed  said  written  appointment,  on 
the  30th  of  January,  1882,  of  the  defendant,  who,  it  was  al- 
leged, was  engaged  in  the  business  of  buying  and  selling  real 
estate  on  commission ;  that  on  the  19th  of  April,  1882,  the 
defendant,  as  the  plaintiff's  agent,  contracted  a  sale  of  said 
farm  to  said  Johnson  upon  terms  set  forth,  being  the  same  as 
stated  in  the  first  paragraph ;  that  thereafter  the  defendant. 
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with  intent  to  defraud  the  plaintiff,  by  false  and  fraudulent 
representations  made  by  him  to  her,  stated  with  particularity, 
induced  her  to  consent  to  sell  and  convey  said  farm  to  said 
Johnson  for  $12,600  cash  and  a  portion  of  the  crops  for  1882, 
and  the  defendant's  commission  of  two  and  one-half  per  cent., 
and  to  sign  and  acknowledge,  and  through  the  defendant  to 
deliver,  a  warranty  deed  for  said  farm  to  said  Johnson,  who 
paid  the  defendant  said  sum  of  $14,000,  and  agreed  to  such 
retention  of  a  part  of  the  crops ;  that  the  defendant,  fraud- 
ulently concealing  from  the  plaintiff  the  fiwt  that  he  had  re- 
ceived $14,000,  falsely  represented  to  her,  with  intent  to  de- 
fraud her,  that  said  sum  of  $12,600  and  two  and  one-half 
per  cent,  commission  was  all  the  money  that  he  had  been  able 
to  get  from  said  Johnson  for  the  farm ;  that  she,  believing  his 
representations,  and  being  ignorant  of  the  fact  that  he  had 
received  said  sum  of  $14,000,  accepted  said  sum  of  $12,600; 
that  in  June,  1882,  she  learned  of  said  fraud,  and  demanded 
of  the  defendant  the  remainder  of  her  money,  $1,050,  and  he 
refused  to  pay  over  the  same. 

The  defendant  answered  in  three  paragraphs,  the  first  being 
the  general  denial. 

The  second  paragraph  was  directed  to  the  first  and  third 
paragraphs  of  the  complaint,  and  alleged,  in  substance,  that 
the  defendant,  pursuant  to  the  written  authority  referred  to 
in  the  complaint,  tried  to  effect  a  sale  to  said  Johnson  but 
could  not  secure  from  him  a  definite  offer;  that  Johnson  con- 
tended that  $14,000  was  too  great  a  price,  and  would  make 
no  terms  except  upon  a  cash  basis,  and  would  not  and  did 
not  offer  any  definite  price ;  that  while  it  was  uncertain  as  to 
what  Johnson  would  give,  defendant  represented  to  the  plain- 
tiff that  the  sale  to  Johnson  was  in  doubt  on  the  terms  of 
said  appointment,  but  that  he  might  agree  to  pay  $12,600 
cash  and  allow  her  to  keep  two-thirds  of  the  crops  for  1882, 
and  that  perhaps  enough  more  could  be  obtained  from  him 
to  pay  the  defendant  for  his  trouble  and  expense ;  that  the 
Vol.  101.— 35 
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plaintiff  and  her  husband  finally  agreed  with  the  defendant 
that  they  would  sell  to  Johnson  for  $12,600  in  cash  and  retain 
the  farm  for  the  season  of  1882,  paying  Johnson  one-third 
of  the  crops,  if  the  defendant  would  not  charge  them  any 
commission,  but  would  look  to  Johnson  for  payment  by  get- 
ting him  to  advance  the  price  above  that  amount,  the  defend- 
ant to  take  for  his  pay  whatever  amount  Johnson  would  give 
for  the  land  above  $12,600  and  said  use  of  the  ferm;  that 
thereupon  the  plaintiff  and  her  husband  executed  a  written 
instrument,  set  out.  In  this  the  plaintiff  agreed  to  sell  her 
said  farm  to  said  Johnson  for  $12,600  cash  and  the  privilege 
of  using  the  farm  till  March  1st,  1883,  she  to  give  the  pur- 
chaser one-third  of  the  wheat  and  corn  growing  or  to  be 
grown  on  the  place,  and  she  to  have  all  other  products  of 
the  farm  and  the  rent  of  a  tenant  house  on  the  place,  the 
purchaser  to  pay  the  November  instalment  of  taxes  on  the 
land,  and  she  to  pay  insurance  for  his  benefit  on  the  Tiouse  in 
which  she  lived,  until  March  1st,  1883,  and  to  furnish  a  com- 
plete abstract  of  title,  and  a  warranty  deed  was  to  be  made 
to  Johnson  as  soon  as  said  consideration  was  given ;  this  con- 
tract to  be  void  unless  complied  with  by  Johnson  within 
five  days. 

In  this  writing  nothing  was  said  about  the  defendant's  com- 
pensation, and  it  was  alleged  in  the  pleading  that  the  terms 
of  the  agreement  in  relation  thereto  were  not  reduced  to 
writing,  but  were  left  in  parol.  It  was  alleged  that  this 
agreement  was  delivered  to  the  defendant  with  a  deed  exe- 
cuted by  the  plaintiff  and  her  husband  conveying  said  real 
estate  to  said  Johnson,  the  consideration  being  therein  ex- 
pressed as  $14,000,  it  being  expressly  understood  that  if  the 
defendant  could  secure  such  use  of  the  farm  and  more  than 
$12,600  he  was  to  retain  the  surplus  over  that  amount  as 
commission  or  compensation,  and  that  if  he  could  not  obtain 
any  greater  price,  he  was  to  receive  no  pay  from  the  plaintiff; 
that  he  did  effect  a  sale  to  Johnson  within  five  days,  for  $14,- 
000,  with  privilege  to  the  plaintiff  to  retain  the  use  of  the- 
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&rm  as  aforesaid ;  that  he  delivered  the  deed  to  Johnson  and 
received  from  him  $14,000  in  cash,  of  which  amount  he  paid 
the  plaintiff  $12,600,  and  he  retained  the  balance,  $1,400* 
for  his  compensation ;  and  he  denied  all  allegations  of  fraud 
in  said  paragraphs  of  the  complaint. 

In  the  third  paragraph  of  answer,  also  addressed  to  the 
first  and  third  paragraphs  of  the  complaint,  the  defendant 
alleged,  in  effect,  that  it  was  agreed  between  the  plaintiff  and 
the  defendant  that  the  latter^s  employment  under  said  ap- 
pointment of  January  30th,  1882,  should  be  cancelled  and 
no  longer  binding  on  either  of  the  parties  thereto ;  that  after- 
ward the  plaintiff  and  the  defendant  made  a  parol  agreement 
stated,  being  the  same  as  alleged  in  the  second  paragraph  of 
answer,  and  that  the  plaintiff  executed  a  written  memoran- 
dum, made  an  exhibit,  being  the  written  offer  to  sell  to  John- 
son set  forth  in  said  second  paragraph;  that  the  defendant 
made  the  sale  to  Johnson,  under  the  agreement  last  men- 
tioned, and  fully  accounted  to  her  for  the  purchase-money  to 
be  received  by  her,  and  paid  the  same  to  her  and  fully  com- 
plied with  the  terms  of  said  parol  agreement ;  and  the  de- 
fendant denied  having  deceived  or  defrauded  the  plaintiff. 

The  plaintiff  replied  to  the  second  and  third  paragraphs  of 
answer,  first  by  general  denial,  and  second  by  alleging,  i» 
substance,  that  no  change  was  made  in  the  contract  set  forth 
in  the  complaint,  as  alleged  in  the  answer,  nor  was  his  em- 
ployment thereunder  ever  cancelled  or  withdrawn  by  her^ 
as  alleged  in  the  answer,  though  she  urged  and  insisted 
that  the  defendant  should  sell  for  more  than  $14,000,  if  it 
could  be  done ;  that  while  matters  were  in  this  shape  the  de- 
fendant contracted  and  agreed  on  a  sale  of  said  farm  with  said 
Johnson,  for  more  than  $14,000,  in  this,  that  it  was  agreed 
that  in  addition  to  said  sum  the  plaintiff  should  have  for  said 
farm  the  right  to  use  and  occupy  it  until  March,  1883,  and 
should  have  all  the  fruits,  all  of  a  portion  of  the  ci^ops,  and 
two-thirds  of  the  remainder  thereof  for  the  year  1882,  John- 
son insisting,  however,  that  he  would  pay  all  said  sum  of 
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$14,000  in  cash,  instead  of  a  part  down  and  a  part  on  time, 
the  defendant  agreeing  for  the  plaintiff  that  she  would  accept 
such  whole  sum  in  cash,  as  she  had  often  told  him  she  would 
do,  if  the  defendant  should  find  a  cash  buyer;  that  soon  after 
the  defendant  had  so  made  such  contract  with  Johnson,  the 
former  called  upon  the  plaintiff  and  her  husband,  and,  in  or- 
der to  defraud  her,  falsely  and  fraudulently  represented  that 
he  had  made  great  efforts  to  sell  said  farm,  and  had  been  un- 
able to  find  a  purchaser  for  $14,000;  that  it  could  not  be 
sold  at  that  amount ;  that  he  had  a  man  in  view,  said  John- 
sou  ;  that  though  he  would  not  give  $14,000  for  the  farm,  de- 
fendant thought  that,  through  an  influence  he  could  bring  to 
bear,  he  could  induce  said  Johnson  to  give  $12,600  in  cash 
and  the  right  to  the  plaintiff  to  occupy  the  farm  till  March, 
1883,  and  to  have  all  of  the  fruits,  all  of  a  part  of  the  crops, 
and  two-thirds  of  the  other  crops  raised  in  1882;  that  de- 
fendant expressed  himself  as  doubtful  whether  Johnson  could 
be  induced  to  do  so  much,  and  said  that  if  the  plaintiff  con- 
cluded to  accept  such  terms,  the  sale  should  be  closed  at  once, 
as  one  of  Johnson's  daughters  and  others  were  opposing  his 
buying  the  farm,  and  that,  in  order  to  show  said  Johnson 
that  defendant  had  authority  to  accept  such  an  offer  and  to 
close  up  such  sale,  it  was  necessary  for  the  plaintiff  and  her 
husband  to  execute  a  paper  stating  that  they  would  sell  the 
farm  for  such  consideration,  and  to  make  and  acknowledge  a 
deed  to  said  Johnson  for  the  farm,  and  place  it  in  the  defend- 
ant's hands  to  be  delivered  on  said  Johnson's  paying  said 
sum  of  $12,600.  It  was  further  alleged  that  the  plaintiff,  re- 
lying upon  and  believing  all  the  defendant's  said  statements, 
and  having  confidence  in  him  as  her  agent,  she  and  her  hus- 
band executed  the  paper  such  as  the  defendant  wished  them 
to  execute,  being  said  paper  referred  to  and  exhibited  with 
the  answer,  and  signed  and  acknowledged  and  placed  in  the 
defendant's  hands  a  warranty  deed  for  said  farm  te  said  John- 
son ;  that  a  day  or  two  thereafl^er  the  defendant  returned,  and 
falsely  and  fraudulently  represented  to*   her  that  Johnson 
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would  only  give  said  $12,600  and  the  use  of  the  farm^  the 
fruit,  and  part  of  the  crops,  as  he  had  before  stated,  and  that 
he,  the  defendant,  had  accepted  such  offer,  only  in  addition 
thereto  inducing  said  Johnson  to  pay  his  commission  of  $350  ; 
that  the  defendant  paid  to  her  in  cash  $12,600,  and  she,  re- 
lying upon  his  honesty  and  believing  his  representations  true, 
accepted  said  sum  without  objection  ;  that  said  paper  so  filed 
with  said  two  paragraphs  of  answer,  and  the  making  of  said 
deed,  and  the  acceptance  of  said  sum  of  $12,600,  were  pro- 
cured by  the  fraud  and  false  representations  of  the  defendant. 

A  demurrer  to  the  second  paragraph  of  reply  was  over- 
ruled. 

There  was  a  trial  by  jury,  the  verdict  being  for  the  plain- 
tiff, her  damages  being  assessed  at  $1,050.     A  motion  for  a 
\ew  trial  waa  made  by  the  defendant,  and  was  overruled,  and 
judgment  was  rendered  on  the  verdict. 

The  appellant's  counsel  contend  that  while  the  second  par- 
agraph of  the  reply  may  be  good  as  to  the  second  para- 
graph of  answer,  it  is  not  sufficient  to  meet  all  the  material 
allegations  of  the  third  paragraph  of  answer ;  that  it  failed  to 
deny  the  alleged  abrogation  of  the  original  contract  of  Jan- 
uary 30th,  1882,  and  failed  to  deny  or  refer  to  the  "parol" 
contract  set  up  in  the  third  paragraph  of  answer,  under  which 
the  defendant  claimed  therein  to  have  made  the  sale ;  that  the 
showing  of  fraud  in  the  reply  applies  by  express  reference  to 
the  written  contract  of  April,  being  said  written  offer  to  sell 
to  Johnson.  It  is  therefore  insisted  that  the  reply  being  bad 
as  to  one  of  the  paragraphs  of  answer  to  which  it  was  di- 
rected, it  must  be  held  bad  on  demurrer.  But  the  reply  is 
not  susceptible  of  such  construction.  It  was  alleged  therein 
that  no  change  was  ever  made  in  the  contract  of  January  30th^ 
1882,  as  alleged  in  said  paragraphs  of  answer,  and  that  the 
defendant's  employment  by  the  plaintiff  to  sell  said  farm  was 
never  cancelled  or  withdrawn  by  her  as  alleged  in  said  para- 
graphs of  answer;  and  the  contract  of  April  alleged  in  an- 
swer was  not  shown  by  either  paragraph  of  the  answer  to  be 
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"wholly  oral  or  wholly  written,  but  the  allegations  relating  to 
it  were  substantially  to  the  same  effect  in  both  of  the  para- 
graphs to  which  the  reply  was  addressed,  it  being  alleged  in 
both  to  have  been  written  except  so  far  as  it  related  to  the 
•compensation  of  the  defendant ;  and  the  reply  sufficiently  re- 
sponded to  all  that  was  alleged  in  either  paragraph  in  regard 
to  the  transaction  of  April,  as  a  part  of  which  the  memo- 
randum was  executed,  and  showed  that  transaction  to  be 
fraudulent  on  the  part  of  the  defendant.  No  other  objection 
is  suggested  against  the  reply,  and  we  find  no  error  in  the 
overruling  of  the  demurrer  thereto. 

Counsel  have  discussed  certain  instructions  given  to  the 
jury,  others  asked  by  the  appellant  and  refiised,  and  others 
asked  by  him  and  given  with  modifications. 

We  do  not  find  it  necessary  to  take  space  to  set  out  these 
instructions.  The  objections  of  counsel  to  the  action  of  the 
<50urt  may  be  disposed  of  by  saying :  First.  That  if  instruc- 
tions given  to  the  jury,  taken  as  a  whole,  express  the  law  ap- 
plicable to  the  case,  without  material  contradiction,  the  judg- 
ment will  not  be  reversed  because  some  one  instruction,  if 
considered  by  itself,  might  be  capable  of  an  application  which 
•would  ignore  a  material  question  involved  in  the  issues.  See- 
ond.  That  an  appellant  can  not  complain  of  an  inconsistency 
•in  the  instructions  to  the  jury  caused  by  the  giving  of  in- 
structions asked  by  himself,  which  present  a  theory  different 
from  that  contained  in  other  instructions  given  which  cor- 
rectly state  the  law,  he,  in  such  case,  being  himself  responsi- 
l)le  for  the  inconsistency.  Third,  That,  looking  to  the  terms 
•of  the  written  appointment  of  January  30th,  1882,  if  the  de- 
fendant, acting  under  said  appointment  as  the  plaintiff 's  agent, 
received  from  Johnson  an  offer  for  the  farm  more  advantage- 
•oiis  to  the  plaintiff  than  that  which  the  defendant  was  au- 
thorized by  that  appointment  to  accept,  it  was  his  duty  to 
•communicate  such  offer  to  the  plaintiff,  and  not  to  purposely 
conceal  it  from  her ;  and  if,  so  acting  as  her  agent,  he  effected 
a  better  trade  than  that  which  he  was  authorized  by  said  ap- 
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pointment  to  make,  the  plaintiff  was  entitled  to  the  benefit 
•of  such  trade,  and  she  was  under  obligation  to  the  defendant 
only  for  his  commission. 

There  were  some  contradictions  in  the  evidence,  but  tak- 
ing it  as  a  whole,  it  is  diflBcult  to  see  how  the  jury  could  have 
found  otherwise  than  for  the  plaintiff.  Even  the  testimony 
■of  the  defendant  himself  showed  double-dealing  and  the  de- 
<5eitful  concealment  from  his  principal  of  facts  which  com- 
mon honesty  required  him  to  disclose  to  her.  Manifestly, 
the  verdict  was  based  upon  such  a  view  of  the  evidence  that 
errors  in  instructions,  if  there  were  such,  would  not  justify 
us  in  disturbing  the  result  reached. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  appellant's  costs. 

Filed  March  12, 1885 ;  petition  for  a  rehearing  overruled  May  14, 1885. 


No.  12,067. 

The  Board  op  Commissioners  of  Benton  County  v. 

Harman. 

Sheriff.— OwnpcTWoft'on  for  Keeping  Jail, — Beyond  the  compensation  fixed 
by  statute  for  boarding,  receiying  and  discharging  prisoners,  a  sheriff 
is  not  entitled  to  pay  for  services  in  keeping  the  county  jail. 

ISahe. — Not  Liable  for  Rent  for  Jail  Residence. — A  sheriff  is  not  bound  to 
pay  rent  for  the  part  of  the  jail  building  occupied  by  him  as  a  residence. 

From  the  Benton  Circuit  Court. 
D.  E.  Straight,  for  appellant. 
D.  Fraser,  for  appellee. 

Elliott,  J. — The  facts  were  specially  found  by  the  court 
and  conclusions  of  law  stated.  Two  of  the  conclusions  of 
law  exhibit  the  principal  questions  in  the  case,  as  the  others 
are  repetitions  of  the  same  matter  expressed  in  a  little  differ- 
ent form  of  words.  The  conclusions  of  law  to  which  we  re- 
fer are  these : 
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^'Fifih.  The  plaintiff,  as  sheriff  of  Benton  county,  ha?  a 
legal  demand  against  the  defendant,  the  board  of  commis- 
sioners, for  the  reasonable  value  of  the  service  and  labor 
necessary  to  the  proper  keeping  of  the  jail  and  the  prisoners 
committed  thereto  during  the  time  it  was  kept  by  him. 

^^Sixth.  That  the  plaintiff  is  not  liable  to  the  defendant  for- 
rent  for  the  use  and  occupation  of  any  part  of  the  jail  build- 
ing, or  of  the  residence  included  therein,  during  the  time  it 
was  occupied  by  him  as  sheriff  of  said  county  and  keeper  of 
the  jail." 

The  first  of  these  conclusions  is  erroneous ;  a  sheriff  is  not 
entitled  to  pay  for  services  in  keeping  the  jail.  The  compen- 
sation fixed  by  statute  for  boarding,  receiving  and  discharg- 
ing prisoners,  covers  and  embraces  the  services  of  the  sheriff 
in  maintaining  and  caring  for  the  jail  and  the  prisoners.  We 
have  repeatedly  held  that  an  officer  can  not  successfully  claim 
compensation  for  services  unless  there  is  a  statute  providing- 
that  he  shall  receive  rem.uneration.  Board,  etc.,  v.  Gresham^ 
ante,  p.  53;  Bynum  v.  Board,  etc.,  100  Ind.  90;  Wriffht  v. 
Board,  etc.,  98  Ind.  88;  Moon  v.  Board,  etc.,  97  Ind.  176; 
Donaldson  v.  Board,  etc.,  92  Ind.  80. 

In  thus  holding,  we  have  but  followed  the  settled  rule  of 
the  common  law.  Graham  v.  Grill,  2  M.  &  S.  294 ;  Dew  v. 
Parsons,  1  Chitty,  295 ;  Woodgate  v.  Knatchbull,  2  T.  R.  148 ; 
Rex  V.  Jethewell,  Parker  (Exch.)  177;  Lane  v.  Setoell,  1 
Chitty,  175;  Slater  v.  Hames,  7  M.  &  W.  413;  Baker  v. 
Davenport,  8  D.  &  R.  606. 

The  sixth  conclusion  of  law  is  correct.  The  sheriff  is  not 
bound  to  pay  rent  for  the  part  of  the  jail  building  occupied 
by  him  as  a  residence. 

Judgment  reversed,  with  instructions  to  re-state  conclu- 
sions of  law,  and  to  render  judgment  thereon  in  favor  of  the- 
appellant. 

FUed  May  2, 1885. 
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Allen  et  al.  v.  The  Board  of  Commissioners  of  Clin- 
ton County. 

Fbee  T(TEafrpiK-E.—Suh9enptions  and  DoncUiona. — Statute  Gonstrued. — Under 
the  provisions  of  section  5101,  B.  S.  1881,  the  board  of  commissioners  of 
a  connty  has  power  to  receive  subscriptions  and  donations  in  money  or 
property,  real  or  personal,  to  be  applied  to  the  construction  or  improve- 
ment of  a  free  turnpike  road;  and  such  a  subscription  is  not  invalid 
because  it  b  without  date. 

Pleadino. — OomplainL — Demurrer. — Where  such  a  donation,  by  the  terms 
of  the  written  subscription,  is  to  be  due  and  payable  when  the  road  i» 
completed,  the  complaint  of  the  county  board  for  the  collection  of  such 
donation  is  not  bad  on  demurrer,  because  it  fails  to  allege  that  the  sub- 
scription was  delivered  by  the  defendants  or  accepted  by  the  plaintifiV 
or  to  aver  that  before  the  commencement  of  the  action  any  demand 
was  made  on  the  defendants  for  the  amount  of  their  donation,  or  that 
they  had  notice  of  the  completion  of  the  work. 

Practice. —  Weight  of  Evidence. —Supreme  Court. — The  finding  and  judg- 
ment of  the  trial  court  will  not  be  disturbed  by  the  Supreme  Court  on 
the  weight  of  the  evidence. 

From  the  Clinton  Circuit  Court. 
J.  N.  SimSj  for  appellants. 
T,  H.  PalmeTy  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee  against  the  ap- 
pellants, David  F.  Allen  and  Edward  Allen,  partners  under 
the  firm  name  of  D.  F.  Allen  &  Bro.,  upon  a  written  instru- 
ment executed  by  them  in  their  firm  name  to  the  appellee, 
of  which  instrument  the  following  is  a  copy : 

"  We,  the  subscribers,  agree  to  give  the  suras  set  opposite 
our  names,  as  a  donation  to  be  paid  to  the  commissioners  of 
Clinton  county,  Indiana,  to  be  used  for  the  payment  of  the 
cost  of  the  construction  of  the  Frankfort  and  Thorntown 
Gravel  B.oad  (so  named).  The  sum  total  of  said  donation  to 
be  deducted  from  the  sum  total  of  the  cost  of  said  road,  the 
remainder  to  be  paid  by  taxation  as  provided  by  law ;  the 
donations  above  named  to  be  due  and  payable  when  said  road 
is  completed  to  the  line  dividing  Boone  and  Clinton  counties. 

"(Signed)  D.  F.  Allen  &  Bro.        J250." 
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In  its  complaint  the  appellee  alleged  that,  in  January,  1880, 
divers  citizens  of  Clinton  county  were  interested  in  the  con- 
struction of  a  free  gravel  road,  then  and  there  known  as  the 
Frankfort  and  Thorntown  Gravel  Road;  that  such  citizens 
desired  that  such  road  should  be  constructed  pursuant  to  and 
in  accordance  with  the  requirements  of  the  act  of  March  3d, 
1877,  then  in  force,  providing  for  the  construction  of  firee 
gravel  roads ;  that  such  road  was  located  wholly  within  Clin- 
ton county,  and  that  in  order  to  induce  the  land-owners  in 
the  vicinity  of  such  road  to  petition  the  county  board,  as  pro- 
vided in  such  act,  to  construct  such  road,  the  written  sub- 
scription, of  which  the  above  is  a  copy,  was  executed  by  the 
appellants  as  aforesaid.  It  was  further  alleged  that  a  proper 
petition  signed  by  the  requisite  number  of  land-owners,  whose 
lands  would  be  assessed  for  the  cost  of  the  improvement,  was 
presented  to  the  county  board  praying  for  the  construction 
of  such  free  gravel  road ;  and  that  such  proceedings  were 
duly  had  on  such  petition  as  that  afterwards,  and  before  the 
commencement  of  this  suit,  the  aforesaid  free  gravel  road  was 
fully  made  and  completed,  in  accordance  with  the  statute ; 
that  on  the  first  day  of  May,  1880,  the  aforesaid  written  sub- 
scription was  filed  with  the  appellee  for  its  use  and  benefit, 
and  for  the  benefit  of  those  whose  lands  were  assessed  for  the 
construction  of  such  road ;  that  appellee  had  caused  such  road 
to  be  fully  constructed  and  completed  as  provided  for  in  such 
written  subscription,  and  had  fully  performed  all  the  condi- 
tions upon  which  such  subscription  was  made ;  but  that  the 
appellants  had  failed  and  refused  to  pay  their  said  subscrip- 
tion, though  often  requested  so  to  do,  to  appellee's  damages 
in  the  sum  of  three  hundred  dollars.     Wherefore,  etc. 

The  appellants  jointly  demurred  to  appellee's  complaint, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  demurrer  was  overruled  by 
the  court,  and  the  appellant  excepted,  and  has  here  assigned 
such  ruling  as  error. 

A  number  of  objections  to  the  sufficiency  of  the  complaint 
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are  urged  by  appellants'  couDsel,  and  these  we  will  briefly 
notice.  It  is  objected  that  the  written  subscription  is  with- 
out date,  but  it  certainly  was  not  invalid  on  that  ground.  In 
section  5101,  R.  S.  1881,  in  force  since  March  3d,  1877,  it  is 
provided  that  "  the  board  of  commissioners  shall  have  power 
to  receive  subgcriptions  and  donations  in  money  or  property, 
real  or  personal,  which  shall  be  applied  to  the  construction 
or  improvement  of  such  road."  Counsel  claims  that  the  com- 
plaint is  bad,  because  it  fails  to  allege  that  the  subscription 
was  ever  delivered  by  the  appellants  to  the  appellee,  or  that 
it  ever  accepted  or  acted  upon  such  subscription.  It  is  stated 
in  the  complaint  that  on  the  1st  day  of  May,  1880,  the  sub- 
scription of  the  appellants  was  filed  with  the  appellee,  for  its 
use  and  benefit.  As  the  appellee  had  the  power,  under  the 
statute,  to  receive  such  subscription,  it  will  be  presumed,  in 
the  absence  of  any  showing  to  the  contrary,  that  it  did  receive 
and  accept  the  subscription,  and  that  it  has  acted  thereon  is 
sufficiently  shown,  we  think,  by  the  pendency  of  this  action. 
But  counsel  says  that  the  appellee  was  not  in  session  on  the  1st 
<lay  of  May,  1880.  That  fact,  if  it  were  the  fact,  is  not  ap- 
parent on  the  face  of  the  complaint ;  but  if  the  fact  were 
apparent,  we  might  well  assume  that  the  appellee  was  law- 
fully in  regular  session  several  times  between  May  1st,  1880, 
and  the  day  of  the  commencement  of  this  suit,  on  August 
15th,  1881.  Appellants'  counsel  further  claims  that  the  com- 
plaint is  bad,  because  it  "fails  to  show  that  prior  to  the  com- 
mencement of  the  action  any  demand  was  made  on  the  dc;- 
fendants,  or  that  they  had  notice  of  the  completion  of  the 
work."  The  fact  that  a  demand  was  made  on  the  aj)pellants 
before  the  commencement  of  this  suit  is  sufficiently  implied, 
we  think,  in  the  averment  that  they  had  refused  to  pay  their 
subscription,  to  withstand  their  demurrer  to  the  complaint  for 
the  want  of  &cts.  A  refusal  to  pay  implies  or  presupposes 
an  antecedent  demand  for  payment.  The  completion  of  a  free 
public  highway  is  a  fact  of  such  general  notoriety  as  to  dis- 
pense with  any  formal  notice  thereof.     Besides,  there  was  no 
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stipulation  in  the  appellants'  subscription  that  they  should 
be  notified  of  the  completion  of  the  road  or  for  any  formal 
demand  of  payment ;  and,  in  the  absence  of  such  a  stipulation^ 
it  would  seem  that  neither  notice  nor  demand  was  necessary. 
Van  Riper  v.  American  Cent.  Lis.  Co,,  60  Ind.  123. 

By  the  terms  of  the  subscription  the  sum  donated  by  the 
appellants  became  due  and  payable  when  the  road  was  com- 
pleted. It  was  averred  in  the  complaint  that  the  road  was 
fully  completed,  as  provided  for  in  the  written  subscription, 
and  this  fact  was  admitted  to  be  true  by  appellants'  demurrer. 
Under  the  averments  of  the  complaint,  therefore,  the  money 
sued  for  was  alleged  and  admitted  to  be  due  and  payable.  As 
a  general  rule,  money  due  may  be  sued  for  without  any  pre- 
vious demand  therefor.  School  Town  of  Princeton  v.  Gebhart, 
61  Ind.  187 ;  Excelsior  Mut.  Aid  Aas'n  v.  Riddle,  91  Ind.  84- 

The  complaint  was  certainly  suiBcient  on  demurrer,  and  if 
there  were  any  defects  therein,  they  were  such  as  could  be 
reached  only  by  motion  to  make  more  specific.  The  court 
did  not  err  in  overruling  the  demurrer  to  the  complaint. 

The  cause  was  put  at  issue  and  tried  by  the  court,  the  Hon- 
orable Pierce  Norton  presiding  as  special  judge,  and  a  find- 
ing was  made  in  favor  of  the  appellee,  and  against  the  ap- 
pellants, in  the  full  amount  of  their  subscription.  Over  their 
motion  for  a  new  trial,  the  court  rendered  judgment  upon  and 
in  accordance  with  its  finding. 

The  overruling  of  their  motion  for  a  new  trial  is  the  only 
other  error  assigned  by  the  a2>pellants  in  this  court. 

The  finding  of  the  court,  we  think,  is  fully  sustained  by 
the  evidence  in  the  record,  and,  certainly,  it  was  not  contrary 
to  law.  The  appellants  assigned  as  causes  for  a  new  trial  a 
number  of  alleged  errors  of  law  occurring  at  the  trial,  in  the 
admission  of  evidence  oiFe'red  by  appellee,  over  their  objec- 
tions and  exceptions.  We  have  examined  this  evidence,  and 
carefully  considered  the  appellants'  objections  to  the  admis* 
sion  thereof.  So  far  as  we  can  see,  no  useful  purpose  would 
be  subserved  by  our  setting  out  in  this  opinion  the  various 
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items  of  evidence  objected  to  by  the  appellants^  or  by  our 
commenting  at  length  upon  their  objections.  It  will  suffice 
for  us  to  say,  as  we  do,  that  the  evidence  complained  of  seems 
to  us  to  have  been  pertinent,  relevant  and  competent,  and 
that  no  error  was  committed  by  the  trial  court  in  overruling 
the  appellants'  objections  to  the  admission  of  such  evidence. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  28,  1885. 


No.  11,602. 
BUKNS  ET  AL.  V.  SiMMONS  ET  AL. 

Highways. — Petition. — Amendment, — It  is  within  the  discretion  of  the  cir- 
cuit court  to  permit  amendments  to  be  made  to  the  petition  in  highway 
cases,  and  the  Supreme  Court  will  not  interfere  unless  there  is  an  abuse 
of  discretion. 

Same. — Bi^eretionary  Power  of  Circuit  Court. — It  is  not  an  abuse  of  the  dis- 
cretionary power  of  the  circuit  court  to  permit  an  amendment  to  be 
made  changing  in  a  slight  degree  the  line  of  a  proposed  higliwaj,  in  a 
case  where  the  change  does  not  affect  the  interests  of  persons  not  in  court. 

From  the  Shelby  Circuit  Court. 

B,  F,  Love,  A.  Major,  H.  C.  Morrison,  E.  K.  Adams  and 
i.  J.  Hackney,  for  appellants. 

T,  B.  Adams,  L.  T.  Michener  and  G.  W.  Cooper,  for  appellees. 

Elliott,  J. — The  circuit  court  permitted  the  appellees  to 
amend  the  petition,  which  they  had  filed  before  the  commis- 
sioners, praying  for  the  establishment  of  a  highway,  and  the 
principal  question  in  the  case  arises  upon  that  ruling. 

It  is  settled  by  our  decisions  that  the  circuit  court  may 
permit  amendments  to  be  made  to  petitions  in  highway  cases. 
Hedriek  v.  Hedrick,  55  Ind.  78 ;  Goodtcin  v.  Smith,  72  Ind. 
113  (37  Am.  R.  144);  Porter  v.  Staid,  73  Ind.  3;  Green  v. 
Elliott,  86  Ind.  53,  see  opinion  63.  In  Goolman  v.  Fleming, 
82  Ind.  117,  it  was  held  that  a  petition  in  a  drainage  case 
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might  be  amended  on  appeal  to  the  circuit  court  even  as  to  a 
jurisdictional  matter,  and,  as  sustaining  this  doctrine,  the 
court  cited  the  case  of  Jackson  v.  Ashton,  10  Peters,  480. 

We  assume,  on  the  strength  of  these  decisions,  that  the  cir- 
cuit court  had  authority  to  permit  an  amendment  of  the  pe- 
tition, and  we  proceed  to  inquire  whether  there  was  any 
abuse  of  discretion  in  permitting  the  appellees  to  amend  their 
petition  in  the  manner  in  which  they  did.  Although  there 
is  authority  to  permit  amendments,  and  although  the  au- 
thority is  in  a  measure  a  discretionary  one,  still  it  is  not  un- 
limited, nor  is  it  beyond  review.  It  is  not  easy  to  lay  down 
a  general  rule  upon  this  subject,  for  each  case  must  depend 
upon  its  own  particular  facts,  and  to  them  the  appellate  court 
must  look  to  ascertain  whether  there  was  not  an  error  of 
judgment,  or  an  abuse  of  discretion.  The  amendment  in 
this  case  consisted  in  changing  the  description  of  the  line  of 
the  proposed  highway.  In  the  original  petition  the  descrip- 
tion reads  thus :  "  Commencing  at  the  southeast  corner  of 
the  southwest  quarter  of  section  five,  township  ten  north,  of 
range  seven  east,  in  said  county,  running  thence  west  on  the 
south  line  of  sections  five  and  six  in  said  township  and  range^ 
three-quarters  of  a  mile,  to  the  southwest  corner  of  the  east  half 
of  the  southeast  quarter  of  said  section  six;  thence  south 
forty-eight  rods  to  a  corner  stone,  there  intersecting  the  road 
leading  through  St.  Louis  to  Hope/'  The  description  in  the 
amended  petition  is  as  follows :  "  Commencing  at  the  south- 
east corner  of  the  southwest  quarter  of  section  five,  township 
ten  north,  of  range  seven  east,  in  said  county,  running  thence 
west  on  the  south  line  of  section  five  of  said  township  and 
range,  to  a  point  fifteen  feet  east,  of  the  northeast  corner  of 
a  school  lot  owned  by  Haw  Creek  school  township,  in  said 
county ;  thence  northwest  at  an  angle  of  nearly  forty-five 
degrees  to  a  point  fourteen  and  one-half  feet  north  of  the 
northeast  comer  of  said  school  lot ;  thence  west  parallel  with 
said  section  line  to  a  point  fourteen  and  one-half  feet  north 
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of  the  northwest  comer  of  said  school  lot ;  thence  southwest 
at  an  angle  of  nearly  forty-five  degrees,  to  a  point  fifteen  feet 
west  of  the  northwest  corner  of  said  school  lot  and  on  the 
south  line  of  section  six,  in  said  township  and  range ;  thence 
west  to  the  southwest  corner  of  the  east  half  of  the  south- 
east quarter  of  said  section  six;  thence  south  forty-eight 
rods  to  a  corner  stone,  there  intersecting  the  road  leading 
through  St.  Louis  to  Hope/'  It  appears  from  a  comparison 
of  the  two  descriptions  that  the  only  effect  of  the  amendment 
was  to  change  the  line  of  the  proposed  highway  about  four- 
teen feet  north  for  the  purj)ose  of  avoiding  interference  with 
a  school  lot,  and  that  this  divergence  from  the  line  described 
in  the  original  petition  was  only  for  a  short  distance,  and 
that  the  change  only  affected  the  lands  of  the  parties  before 
the  court.  We  can  not  say  that  there  was  any  available  error 
in  permitting  this  amendment.  If  it  had  affected  lands 
owned  by  persons  not  before  the  court  upon  the  original  peti- 
tion, we  should  have  had  a  different  question,  but  as  no  other 
lands  were  affected,  we  can  not  see  that  any  substantial  in- 
jury was  done  to  any  one  by  the  amendment  of  the  petition. 

It  is  contended  by  the  appellants  that  the  viewers  must  lay 
out  the  highway,  and  that  neither  the  board  of  commission- 
ers, nor  the  circuit  court  on  appeal,  has  authority  to  make 
any  change  in  the  line  laid  out  by  the  viewers.  The  deci- 
sions are  against  the  position  that  the  report  of  the  viewers 
controls  in  the  circuit  court.  There  are  a  great  number  of 
decisions  to  the  effect  that  an  appeal  to  the  circuit  court 
brings  up  the  case  for  trial  de  novo,  and  that  the  reports  of 
the  viewers  and  reviewers  cease  to  be  effective.  Clift  v. 
Broum^  95  Ind.  63 ;  Cox  v.  Lindlej/,  80  Ind.  327 ;  Chrimwood 
v.  Macke,  79  Ind.  100;  DocUrr  v.  Hartman,  74  Ind.  221; 
Corey  v.  Swagger,  74  Ind.  211,  vide  p.  214 ;  Turley  v.  Oldham, 
68  Ind.  114. 

Judgment  affirmed. 

Filed  May  14, 1885. 
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No.  9605. 

Morris  v.  The  State,  ex  rel.  Brown. 

Evidence.— Paro/  Evidence  to  Explain  Record. — Plea  in  AbalemenL— Bending 
Prior  Action. —  Vcaianee, — Where  the  pendency  of  a  prior  action  is  pleaded 
in  abatement,  and  the  record,  which  is  offered  to  sustain  the  plea,  shows 
a  difference  in  the  names  of  the  plaintiffs  in  the  two  actions,  parol  evi- 
dence to  explain  the  variance  is  not  admissible  without  an  averment  in 
the  plea  that  such  plaintiffs  are  one  and  the  same. 

Same. — Admissions. — Instrudimi. — An  instruction,  to  the  effect  that  oral  ad- 
missions by  a  party  should  be  received  with  great  caution,  because  the 
witness  may  not  have  correctly  understood  them  or  may  not  have  recol- 
iected  them,  is  erroneous. 

From  the  Henry  Circuit  Court. 

/.  Browriy  W.  A.  Brown,  C.  Z).  Morgan  and  /.  if,  Morris, 
for  appellant. 

/.  H.  Mellett,  E.  H.  Bundy,  8.  Griffin,  J.  B.  Julian  and  J. 
F.  Julian,  for  appellee. 

Mitchell,  J. — On  complaint  of  the  relatrix  the  appellant 
was  adjudged  the  father  of  a  bastard  child  of  which  she  was 
alleged  to  be  pregnant. 

It  is  assigned  for  error  that  the  court  overruled  appellant's 
motion  for  a  new  trial,  and  under  this  assignment  three  points 
are  discussed  by  counsel : 

1.  That  the  finding  of  the  jury  is  not  sustained  by  the  ev- 
idence. 

2.  That  the  court  erred  in  excluding  the  record  of  a  prior 
action  pending  for  the  same  cause. 

3.  That  the  court  erred  in  giving  certain  instructions  to 
the  jury. 

The  relatrix  seems  to  have  been  a  married  woman,  living 
apart  from  her  husband  at  the  time  the  child  was  alleged  to 
have  been  begotten.  By  her  own  admissions  she  was  keep- 
ing company,  somewhat  promiscuously,  with  other  men.  The 
appellant  denies  persistently  that  he  ever  had  any  relations 
with  her  of  any  kind. 
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Another  testified  to  having  had  frequent  intercourse  with 
her  about  the  time  she  became  pregnant. 

It  was  shown  that  she  had  made  contradictory  statements 
with  respect  to  the  paternity  of  the  child,  and  there  was  ev- 
idence tending  to  show  that  her  general  reputation  w;as  bad. 
There  was  also  evidence  tending  to  show  that  before  she  be- 
came pregnant  of  the  child  whose  paternity  is  in  dispute,  she 
sustained  a  good  reputation. 

She  testified  to  a  number  of  acts  of  intercourse  with  the 
appellant,  and  asseverated  that  he  was  the  father  of  the  child. 
The  jury  believed  her  testimony,  and  returned  a  verdict  ac- 
cordingly. 

The  most  that  we  can  say  is  that  upon  the  evidence  as  it 
appears  on  paper,  we  might  not  be  able  to  say  who  was  the 
father  of  the  child,  but  as  the  jury,  with  the  parties  before 
them,  found  that  it  was  begotten  by  the  appellant,  we  can 
not  say  that  the  finding  is  not  supported  by  evidence. 

It  appears  from  the  record  that  this  proceeding  was  com- 
menced before  Justice  Hall  on  the  11th  day  of  February, 
1881.  When  brought  before  the  justice,  the  defendant  filed 
a  plea  in  abatement,  alleging  therein  that  at  the  time  this  pro- 
ceeding was  commenced  another  proceeding  was  pending  be- 
fore the  same  justice  for  the  same  cause.  In  the  circuit  court 
the  plea  was  re-filed  and  held  good  on  demurrer. 

At  the  trial  the  defendant  offered  in  evidence  the  papers 
and  docket  entries  in  a  case  commenced  before  the  same  jus- 
tice on  February  7th,  1881,  by  Christina  Riddle  against  him. 

In  that  case,  Christina  Riddle  preferred  against  the  defend- 
ant, and  had  him  arrested  upon,  a  charge  in  all  respects  simi- 
lar to  that  preferred  by  Christina  Brown  on  the  11th  of  Feb- 
ruary. He  offered  to  prove  at  the  trial  below  that  Christina 
Riddle  and  Christina  Brown  were  one  and  the  same  person ; 
and  he  also  offered  to  prove  that  the  proceedings  in  the  first 
<jase  were  pending  when  he  was  arrested  on  the  warrant  in 
the  second. 

Vol.  101.— 36 
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We  think  it  sufficient  to  say  that  without  an  averment  in 
the  answer  that  the  prior  action  was  commenced  by  Christina 
Brown  in  the  name  of  Christina  Riddle,  and  that  they  were 
one  and  the  same  person,  the  evidence  was  not  admissible. 
The  record  as  offered  did  not  sustain  the  plea,  and  parol  evi- 
dence was  not  admissible  to  explain  the  variance  without  some 
appropriate  averment  which  would  lay  the  basis  for  such  ev- 
idence. Moreover,  it  was  not  proposed  to  prove  that  the  ac- 
tion was  pending  at  the  time  the  plea  was  filed,  and  the  docket 
entry  which  was  offered  showed  that  the  first  suit  was  dismissed 
on  the  same  day  on  which  the  last  was  commenced.  Jloort 
V.  Keaslevy  59  Ind.  152. 

The  court  gave  the  following  instruction,  which  was  ex- 
cepted to  by  the  appellant :  "  Where  it  is  sought  to  show  that 
admissions  have  been  made  by  a  party  to  this  cause,  the  rule 
of  law  is  that  you  ought  to  receive  such  admissions  with  great 
caution.  Among  the  reasons  given  why  you  should  exercise 
caution  are,  that  the  witness  may  not  have  correctly  under- 
stood the  admission,  or  may  not  have  recollected  them ;  a 
change  of  words  may  alter  the  meaning,  or  words  may  have 
been  omitted.  For  these  and  other  reasons  the  law  require* 
you  to  exercise  caution  in  receiving  the  evidence  of  admis- 
sions. But  an  admission  when  clearly  made  and  satisfactorily 
proven  is  a  high  order  of  evidence." 

The  appellant  had  given  evidence  tending  to  prove  admis- 
sions on  the  part  of  the  relatrix,  that  another  person  was  the 
father  of  the  child,  and  this  instruction  was  applicable  to  such 
evidence.  An  instruction  in  substantially  the  same  words 
has  been  condemned  in  the  following  cases :  Newman  v.  Ha- 
zelrigg,  96  Ind.  73 ;  Finch  v.  Bergim,  89  Ind.  360;  Oarfield 
v.  State,  74  Ind.  60 ;  Davis  v.  Hardy,  76  Ind.  272. 

For  the  error  in  givingthisinstructionthe  judgment  is  re- 
versed, with  costs. 
Filed  May  14,  1885. 
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No.  9864. 

Clark  et  al.  v.  Shaw  et  al. 

Practice. — /nftmefton. — Omisgion  from  Record  of  Motion  to  Diaaohe. — Supreme 
Court. — In  the  absence  from  the  record  of  a  motion  to  dissolve  an  injunc- 
tion, the  Supreme  Court  will  not  review  the  ruling  of  the  trial  court 
thereon. 

Same. — Diaeretion  of  Ckmrt, — Where  a  demurrer  to  a  complaint  for  an  in- 
junction, and  a  motion  to  dissolve  the  temporary  injunction,  are  pend- 
ing at  the  same  time,  it  is  discretionary  with  the  trial  court  as  to  which 
it  will  first  rule  upon,  and  the  exercise  of  this  discretion  will  not  be  re- 
viewed in  the  Supreme  Court. 

From  the  Lake  Circuit  Court. 

M,  Wood  and  T.  J.  Woody  for  appellants. 

HowK,  J. — The  appellants,  the  plaintiffs  below,  brought 
an  action  in  the  circuit  court  to  have  a  certain  judgment, 
which  the  appellee  Shaw  recovered  against  them  and  others 
in  the  court  of  common  pleas  of  Lake  county,  declared  sat- 
isfied. Upon  the  trial  of  that  action,  judgment  was  rendered 
against  the  appellants.  From  this  judgment  they  appealed 
to  this  court,  where,  at  the  November  term,  1881,  the  judg- 
ment below  was  in  all  things  affirmed.  Clark  v.  ShaWy  79 
Ind.  164. 

Pending  such  appeal,  the  appellants  instituted  this  suit  to 
enjoin  the  collection  of  the  judgment,  which  they  had  sought 
to  have  declared  satisfied  in  their  former  suit.  The  judge  of 
the  circuit  court,  in  vacation,  granted  the  appellants  a  tem- 
porary injunction  as  prayed  for  in  their  complaint.  At  the 
next  term  of  the  court,  in  September,  1880,  the  appellees 
appeared  and  demurred  to  the  complaint  for  an  injunction, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  record  does  not  show  that  the 
court  ruled,  in  any  way,  upon  this  demurrer.  At  the  Feb- 
ruary term,  1881,  of  the  court,  the  order-book  entries  copied 
in  the  transcript  show  that  the  appellees  filed  their  motion 
to  dissolve  the  injunction,  and  that  this  motion  was  sustained 
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by  the  court,  "  to  which  ruling  of  the  court  the  plaintifls  ex- 
cept, and  say  they  will  not  further  amend  their  petition/' 
Then  follows  the  judgment  of  the  court  "that  the  defendants 
recover  of  the  plaintiffs  all  costs  of  this  action,"  from  which 
judgment  this  appeal  is  now  prosecuted. 

The  first  error  assigned  by  the  appellants  is  that  the  court 
erred  in  sustaining  the  appellees'  motion  to  dissolve  the  tem- 
porary injunction.  This  error  is  not  shown,  we  think,  by 
the  transcript  before  us,  for  the  reason  that  the  appellees* 
motion  was  not  made  a  part  of  the  record  of  this  cause, 
either  by  a  bill  of  exceptions  or  an  order  of  court.  The  mo- 
tion was  apparently  in  writing,  and  it  may  have  been  sup- 
ported by  affidavits.  In  the  absence  of  the  motion  from  the 
record,  we  can  not  know  that  the  court  erred  in  sustaining  it, 
and  in  such  case  we  must  presume  that  no  error  was  com- 
mitted. The  record  must  show  error,  and  in  the  absence  of 
the  motion,  upon  which,  and  the  ruling  thereon,the  error  is 
predicated,  this  can  not  be  done. 

Appellants  also  claim  that  the  court  erred  in  ruling  upon 
the  motion  to  dissolve  the  injunction,  before  passing  upon 
the  demurrer  previously  filed  to  their  complaint.  This  mat- 
ter was  entirely  within  the  discretion  of  the  circuit  court,  and 
its  exercise  of  this  discretion  will  not  be  reviewed  in  this  court. 
Grand  Rapids,  etc.,  R.  R.  Co.  v.  McAnnallyj  98  Ind.  412. 

We  find  no  error  in  the  record  of  this  cause  which  author- 
izes or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 
Filed  April  29, 1886. 


No.  12,156. 

Hedderich  t?.  The  State. 

CoNSTrrunoNAL  Law.— 5ita/t«/e8.— ^o/ura/  iJi<7A/.— Whether  a  statute  en- 
croaches upon  natural  rights  of  the  citizen  is  a  l^islative  and  not  a 
judicial  question,  and  courts  can  not  overthrow  a  statute  upon  the 
ground  that  it  encroaches  on  natural  rights. 
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Same. — Legialative  Power. — Tlie  only  limitations  upon  the  power  of  the 
Legislature  are  those  imposed  by  the  State  Constitution,  the  Federal 
Constitution  and  the  treaties  and  acts  of  Congress  adopted  and  enacted 
under  it. 

SAME.—l\tUofAd8  of  LegiskUwe.—The  title,  "An  act  concerning  pub- 
lic offences  and  their  punishment/'  is  sufficiently  comprehensive  to  in- 
clude all  crimes  and  misdemeanors. 

Same.— /ntoriccUm^  Liguon.—Licenae.'-The  statute  prohibiting  the  sale  of 
intoxicating  liquor  between  the  hours  of  eleven  o'clock  p.  M.,  and  five 
o'clock  A.  M.,  is  constitutional,  and  applies  to  licensed  retailers  of  in- 
toxicating liquor. 

Statutes. — Construction. — Judicial  Knowledge, — ^667-cm/ioiw.— Courts  judi- 
cially know  the  meaning  of' abbreviations  ordinarily  employed  and  the 
usual  method  of  computing  time. 

Same.— Time,  Compviaiion  o/.— Time  is  reckoned  by  following  the  hours 
forward,  and  is  so  reckoned  as  to  make  the  period  a  consecutive  one,  un- 
less there  is  something  in  the  statute  indicating  a  different  method. 
The  provision,  "  between  the  hours  of  eleven  o'clock  P.  M.  and  five 
o'clock  A.  M.,"  means  the  period  intervening  between  eleven  o'clock 
night  and  five  o'clock  morning  of  the  succeeding  day. 

Same. — Criminal  Law. — A  provision  in  a  statute,  prescribing  a  penalty  ^f 
fine  and  imprisonment  against  one  who  does  a  designated  act,  is  a  suffi- 
cient declaration  that  the  prohibited  act  is  unlawful. 

Same. — Definition  of  Crime. — It  is  sufficient  if  an  offence  is  so  defined  as  to 
convey  to  the  mind  of  a  person  of  ordinary  intelligence  adequate  in- 
formation of  the  evil  intended  to  be  prohibited. 

From  the  Marion  Criminal  Court. 

D.  Turpie,  W.  D.  Bynum,  A.  T.  Beck  and  /.  N.  Scott,  for 
appellant. 

F.  T.  Hord,  Attorney  General,  and  W.  B.  Hord,  for  the  State. 

Elliott,  J. — The  indictment  upon  which  rests  the  judg- 
ment of  conviction  from  which  this  appeal  is  prosecuted 
charges  the  appellant  with  the  offence  of  selling  a  gill  of  in- 
toxicating liquor  to  be  drank  as  a  beverage,  between  the  hours 
of  eleven  o'clock  p.  m.,  of  the  21st  day  of  January,  1885,  and 
five  o'clock  A.  M.,  of  the  succeeding  morning. 

The  validity  of  the  statute  prohibiting  the  sale  of  intoxi- 
cating liquor  between  the  hours  of  eleven  o'clock  p.  m.  acid 
five  o'clock  A.  M.  IS  assailed  upon  the  ground  that  the  Leg- 
islature does  not  possess  the  power  to  enact  such  a  law ;  but 
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no  provision  of  the  Constitution  has  been  pointed  out  which 
denies  to  the  Legislature  the  power  exercised  in  the  enact- 
ment of  this  statute.  In  an  argument  of  signal  ability  coun- 
sel contend  that  in  the  enactment  of  the  statute  the  Legisla- 
ture transcended  its  constitutional  powers,  because  the  statute 
encroaches  upon  the  natural  rights  of  the  citizen.  The  ar- 
gument finds  no  support  from  authority  and  has  none  in  prin- 
ciple. Whether  a  statute  is  or  is  not  a  reasonable  one,  is  a 
legislative,  and  not  a  judicial,  question.  Whether  a  statute 
does,  or  does  not,  unjustly  deprive  the  citizen  of  natural 
rights,  is  a  question  for  the  Legislature,  and  not  for  the  courts. 
There  is  no  certain  standard  for  determining  what  are,  or  are 
not,  the  natural  rights  of  the  citizen.  The  Legislature  is  just 
as  capable  of  determining  the  question  as  the  courts.  Men's 
opinions  as  to  what  constitute  natural  rights  greatly  differ, 
and  if  courts  should  assume  the  function  of  revising  the  acts 
of  the  Legislature  on  the  ground  that  they  invaded  natural 
rights,  a  conflict  would  arise  which  could  never  end,  for  there 
is  no  standard  by  which  the  question  could  be  finally  deter- 
mined. But  there  can  be  no  such  unseemly  conflict,  for  there 
is  only  one  standard  for  determining  the  validity  of  statutes, 
and  that  is  supplied  by  the  Constitution.  In  Pittsburghy  etc,^ 
R.  W.  Co.  V.  Brown,  67  Ind.  45  (33  Am.  R.  73),  Worden, 
C.  J.,  said :  "  If  the  law  is  unconstitutional,  the  courts  should 
hold  it  void,  but  upon  no  other  ground  can  it  be  disregarded." 
This  court  quoted  with  approval,  in  Welling  v.  Merrill,  52  Ind. 
350,  from  the  able  opinion  in  Sharplesa  v.  Mayor,  etc.,  21  Pa. 
St.  147,  the  following:  "We  are  urged,  however,  to  go  fur- 
ther than  this,  and  to  hold  that  a  law,  though  not  prohibited, 
is  void  if  it  violates  the  spirit  of  our  institutions,  or  impairs 
any  of  those  rights  which  it  is  the  object  of  a  free  government 
to  protect,  and  to  declare  it  unconstitutional  if  it  bo  wrong 
and  unjust.  But  we  can  not  do  this."  The  court,  in  speaking 
of  an  argument  of  a  similar  character  to  that  advanced  in  this 
case,  said :  "  That,  however,  is  not  a  subject  for  judicial  cogni- 
zance :  it  is  not  for  the  court  to  sav  that  a  constitutional  law 
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.shall  not  have  effect,  because  it  is  in  the  judgment  of  the  court 
unreasonable."  Barton  v.  Mc  Whinney,  85  Ind.  481.  One  of 
the  ablest  of  our  judges  long  since  said :  "  The  legislative 
authority  of  this  State  is  the  right  to  exercise  supreme  and 
sovereign  power,  subject  to  no  restrictions  except  those  im- 
posed by  our  own  Constitution,  by  the  Federal  Constitution, 
and  by  the  laws  and  treaties  made  under  it."  Beauchamp  v. 
State,  6  Blackf.  299.  This  doctrine  has  been  approved  time 
and  again.  Doe  v.  Douglass,  8  Blackf.  10;  Maize  v.  State, 
4  Ind.  342;  Lafayette,  etc.,  R.  R.  Co.  v.  Geiger,  34  Ind.  185, 
vide  pp.  198,  202;  Fry  v.  State,  63  Ind.  552,  vide  p.  559 ;  Mc- 
Omas  V.  Krug,  81  Ind.  327  (42  Am.  R.  135)  ;  Campbell  v. 
Ihmggina,  83  Ind.  473,  vide  p.  480 ;  Ifount  v.  State,  ex  rel., 
90  Ind.  29  (46  Am.  R.  192). 

The  question  here  is  not  as  to  the  power  of  the  Legislature 
to  absolutely  prohibit  the  sale  of  intoxicating  liquors,  but  as 
to  the  power  to  regulate  the  traffic.  Counsel  have  not  cited 
us  to  any  provision  of  the  Constitution  denying  the  power, 
nor  have  they  brought  to  our  attention  a  single  authority 
construing  the  Constitution  as  they  claim  it  should  be  con- 
-strued. 

It  is  clear  to  our  minds,  both  upon  reason  and  authority, 
that  the  statute  is  a  valid  ex-ercise  of  the  police  power  vested 
in  the  Legislature.  In  Morris  v.  Sta^e,  47  Ind.  503,  it  was 
assumed,  without  question,  that  the  statute  restricting  the  sale 
of  liquor  between  prescribed  hours  was  valid,  and  that  it  was 
within  the  power  of  the  Legislature  to  prohibit  the  sale  on 
Sunday,  on  election  days,  and  on  legal  holidays.  We  have  a 
great  many  cases  scattered  through  our  reports  holding  stat- 
utes prohibiting  sales  on  such  days  valid,  and  the  principle  is 
the  same  in  those  cases  as  in  this,  for  the  undergirding  prin- 
ciple of  all  these  cases  is,  that  the  Legislature  may  regulate 
the  retail  liquor  traffic.  The  statutes  and  decisions  upon  this 
subject  were  reviewed  in  Harrison  v.  Lockhart,  25  Ind.  112, 
and  it  was  said :  "  It  will  be  seen,  from  this  rapid  view,  that 
it  has  not  been  the  policy,  either  in  England  or  in  this  country, 
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to  encourage  the  traffic  in  intoxicating  liquor;  but  that,  in  this- 
country,  the  whole  action  of  the  legislative  power  has  been 
uniformly  to  limit,  restrict,  or  absolutely  prohibit  the  traffic. 
With  us,  from  the  time  almost  of  our  earliest  territorial 
existence  to  the  present  moment,  that  policy  has  been  pur- 
sued." The  conclusion  reached  in  the  case  cited  was  ap- 
proved in  McAliater  v.  Howell,  42  Ind.  15.  It  is  not  ques- 
tioned in  any  of  our  cases,  that  the  Legislature  may  regulate 
the  traffic.  The  farthest  that  any  of  the  decisions  go  is  U> 
deny  the  right  to  absolutely  prohibit  the  manufacture  and 
sale  of  intoxicating  liquors.  If  we  should  now  deny  this 
power  to  regulate  the  retail  traffic,  we  should  depart  from  a 
long  and  well  established  course,  and  enter  upon  one  not ' 
marked  out  by  any  principles  nor  lighted  by  any  decisions. 
The  adjudged  cases,  so  far  as  we  have  been  able  to  ascertain, 
uniformly  agree  that  the  Legislature  has  power  to  regulate 
the  traffic  by  prohibiting  sales  on  holidays  and  election  days,, 
and  by  prescribing  the  hours  within  which  sales  may  be  made. 
Judge  Cooley  cites  many  cases  asserting  the  power  to  enact 
such  regulations.  Cooley  Const.  Lim.  (5th  ed.)  720,  n.  In  the 
case  of  Bertholf  v.  aReilly,  74  N.  Y.  509  (30  Am.  R.  323),  the- 
court  said :  "  The  right  of  the  State  to  regulate  the  traffic  in 
intoxicating  liquors,  within  its  limits,  has  been  exercised  from 
the  foundation  of  the  government,  and  is  not  open  to  question. 
The  State  may  prescribe  the  persons  by  whom,  and  the  condi- 
tions under  which,  the  traffic  may  be  carried  on.  It  may  impose 
upon  those  who  act  under  its  license  such  liabilities  and  pen- 
alties as  in  its  judgment  are  proper  to  secure  society  against 
the  dangers  of  the  traffic  and  individuals  against  injuries 
committed  by  intoxicated  persons  under  the  influence  of  or 
resulting  from  their  intoxication."  In  the  cases  of  Crone  v. 
State,  49  Ind.  538,  Layton  v.  State,  49  Ind.  229,  and  Beards- 
ley  V.  State,  49  Ind.  240,  the  constitutionality  of  the  statute 
was  not  questioned,  although  there  was  much  diversity  of 
opinion  upon  other  points,  and  separate  opinions  were  filed 
by  four  of  the  members  of  the  court. 
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The  title  of  the  statute  which  contains  the  provision  that 
this  indictment  is  founded  upon  is,  ^^An  act  conceniing  pub- 
lic offences  and  their  punishment,"  and  we  have  no  doubt 
that  the  title  is  sufficiently  comprehensive  to  include  all 
offences  of  a  public  nature.  If  it  does  not  include  all,  it 
does  not  include  any,  and  if  this  be  true,  then  it  results  that 
we  have  no  general  statute  defining  criminal  offences,  and  the 
Legislature  and  the  courts  have  gone  far  astray  in  assuming 
that  a  valid  statute  existed ;  but  this  is  not  true,  for  the  title 
is  sufficient  under  our  constitutional  requirements. 

It  is  true  that  the  act  defining  the  offence  here  charged  ap- 
plies to  licensed  venders,  but  this  does  not  affect  its  validity, 
for  a  license  is  not  a  contract;  it  is  nothing  more  than  the 
grant  of  a  privilege,  and  it  does  not  in  any  wise  restrict  the 
exercise  of  the  police  powers  of  the  Legislature.  McKinney 
v.  Toum  of  Salem,  77  Ind.  213.  But  if  it  were  conceded  that 
the  license  constituted  a  contract,  it  would  not  strengthen  ap- 
pellant's case,  for  it  is  established  law  that  the  Legislature 
can  not  by  any  act  surrender  or  alienate  such  a  sovereign 
power  as  that  of  the  police  power  of  the  State.  McKinney 
V.  Tovm  of  Salem,  supra;  State  v.  Woodicard,  89  Ind.  110  (46 
Am.  R.  160). 

The  statute  reads  thus :  "  Whoever  shall  sell,  barter,  or 
give  away  to  be  drunk  as  a  beverage,  any  spirituous,  vinous, 
malt  or  other  intoxicating  liquor,  upon  Sunday,  the  fourth 
day  of  July,  the  first  day  of  January,  the  twenty-fifth  day 
of  December  (commonly  called  Christmas  day),  thanksgiving 
day  as  designated  by  proclamation  of  the  Governor  of  this 
State  or  the  President  of  the  United  States,  or  any  legal 
holiday;  or  upon  the  day  of  any  election  in  the  township, 
town,  or  city  where  the  same  may  bo  holden ;  or  between 
the  hours  of  eleven  o'clock  p.  m.  and  five  o'clock  A.  M., — 
shall  be  fined  in  any  sum  not  more  than  fifty  dollars  nor 
less  than  ten  dollars,  to  which  may  be  added  imprisonment 
in  the  county  jail  not  more  than  sixty  days  nor  less  than 
ten  days."    Section  2098,  R.  S.  1881. 
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The  contention,  that  the  clause  *^  between  the  hours  of 
eleven  o'clock  p.  M.  and  five  o'clock  A.  m.,"  only  refers  to 
Sundays,  holidays,  and  election  days,  can  not  be  maintained. 
The  prohibition  as  to  those  days  is  not  confined  to  particular 
hours,  but  extends  to  the  entire  day.  The  plain  meaning  of 
the  statute  is  that  no  sales  at  all  shall  be  made  on  Sundays, 
holidays,  or  election  days,  and  that  on  other  days  sales  shall 
not  be  made  within  the  hours  designated.  The  words  of  the 
statute  are  in  the  alternative  and  prescribe  diflferent  offences, 
among  them  that  of  selling  between  the  hours  designated, 
and  this  offence  is  just  as  complete  and  distinct  as  is  tliat  of 
selling  on  Sunday,  or  on  election  days.  The  indefensible 
-character  of  counsel's  position  is  readily  perceived  when  it 
is  traced  to  its  necessary  logical  results,  for,  conceding  the 
position  to  be  correct,  then  the  statute  prohibits  the  sale  of 
liquor  after  eleven  o'clock  at  night  on  Sundays,  holidays  and 
election  days,  but  allows  it  to  be  sold  at  all  other  hours  irom 
five  A.  M.  until  eleven  o'clock  p.  m.  of  those  days.  That 
the  statute  was  never  meant  to  produce  such  a  result  is  clear, 
and  it  requires  no  more  than  a  reasonable  construction  of 
the  language  employed  to  avoid  that  result.  It  is  not  doing 
violence  to  the  language  of  the  statute  to  hold  that  the  clause 
quoted  is  an  interdiction  of  all  sales  between  the  hours  desig- 
nated, and,  certainly,  it  is  but  carrying  into  effect  the  inten- 
tion of  the  Legislature  to  thus  hold.  We  are  bound  to  look 
to  the  purpose  of  the  statute,  to  the  necessity  for  its  enact- 
ment, and  the  object  it  was  intended  to  accomplish.  Hedrick 
V.  Kramer,  4i  Ind.  3G2;  Bell  v.  Davis,  75  Ind.  314;  Krug 
V.  Davis,  87  Ind.  590,  vide  p.  596.  Looking  to  these  con- 
siderations, we  can  not  be  in  doubt  as  to  the  legislative  inten- 
tion, and  giving  to  language  its  usual  effect  and  meaning,  we 
can  not  doubt  that  this  intention  is  well  and  fully  expressed. 

The  statute  must  have  a  reasonable  construction,  and  a  rea- 
sonable construction  will  make  the  clause,  "between  the 
hours  of  eleven  P.  M.  and  five  o'clock  A.  M.,"  mean  the  pe- 
riod intervening  between  eleven  o'clock  night,  and  five  o'clock 
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morning  of  the  succeeding  clay.  Courts  judicially  know  the 
meaning  of  the  abbreviations  employed,  and  know,  also,  the 
usual  method  of  reckoning  time.  Judicial  knowledge  is  by  no 
means  so  limited  as  counsel's  theory  assumes.  Courts  do  take 
notice  of  matters  of  general  knowledge,  and  it  certainly  is  a 
matter  of  general  knowledge  that  the  usual  method  of  reck- 
oning time  is  to  follow  the  hours  as  they  move  forward,  and 
to  so  compute  the  time  as  to  make  the  period  a  consecutive 
•one.  Time  is  not  reckoned  backward,  nor  is  it  divided  into 
separate  and  fragmentary  parts,  unless  there  is  something 
indicating  that  the  ordinary  method  is  not  to  be  pursued. 
The  consecutive  hours,  reckoning  forward  in  the  usual  and 
natural  way,  are  from  eleven  o'clock  post-meridian  until  five 
o'clock  ante-meridian,  and  this  period  necessarily  begins  in 
the  night  and  terminates  in  the  morning.  We  can  not  do 
otherwise  than  hold  that  the  Legislature  employed  the  lan- 
guage found  in  the  statute  in  its  ordinary  signification,  and 
when  this  signification  is  given  it  there  is  no  uncertainty,  nor, 
indeed,  even  obscurity. 

What  the  statute  prohibits  under  penalty  of  fine  and  im- 
prisonment is  unlawful.  It  is  not  necessary  that  the  statute 
should  in  express  words  declare  an  act  to  be  unlawful ;  it  is 
•enough  if  it  prohibits  it  under  a  penalty.  Scarcely  one  among 
jslII  the  statutes  defining  felonies  expressly  declares  the  act  for- 
bidden to  be  unlawful,  and  no  one  has  ever  thought  of  ques- 
tioning the  validity  of  convictions  under  them ;  nor,  for  that 
matter,  has  any  one  until  now  ever  questioned  the  validity  of 
the  section  of  the  statute  under  immediate  discussion  so  far 
as  it  defines  the  offence  of  selling  on  Sundays,  election  days, 
and  holidays.  Its  validity  has  in  scores  of  cases  passed  un- 
challenged by  court  and  counsel. 

It  has  been  said  many  times  by  all  the  courts  of  the  land, 
that  statutes  shall  not  be  overthrown  upon  the  ground  that 
they  are  unconstitutional  or  uncertain  unless  there  is  no  doubt 
of  their  infirmity.  Ix^gislative  enactments  are  not  to  be 
lightly  disregarded ;  it  is  only  in  clear  cases  that  courts  will 
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declare  them  invalid.  It  is  always  with  reluctance  that  courts 
strike  down  an  enactment  of  the  law-making  power  for  any 
cause.  The  reasons  for  this  rule  are  so  obvious,  and  have 
been  so  often  stated,  that  it  is  unnecessary  to  repeat  them.  It 
is  not  at  all  difficult  to  sustain  the  present  statute.  No  one 
can  be  at  a  loss  to  ascertain  its  meaning,  nor  can  any  one  be 
misled  by  its  provisions.  It  regulates  the  retail  liquor  traffic, 
and  one  of  the  regulations  is,  that  there  shall  be  no  sales  of 
intoxicating  liquor  between  the  hours  of  eleven  o'clock  p.  M. 
and  five  o'clock  a.  m.  The  violation  of  this  provision  is  an 
offence,  and  no  one  who  can  understand  the  force  of  language 
can  be  put  to  doubt,  nor  can  any  one  be  misled  or  entrapped. 

It  is  sufficient  if  an  offence  is  so  defined  as  to  convey  to  the 
mind  of  a  person  of  ordinary  intelligence  an  adequate  de- 
scription of  the  evil  intended  to  be  prohibited,  and  it  is  suf- 
ficient if  this  intention  is  expressed  in  ordinary  language  with- 
out technical  accuracy.  Mr.  Bishop  says  :  "  The  language 
of  our  statute  is,  in  the  greater  part,  not  technical  in  either 
sense  above  explained,  but  popular;  to  be  understood,  there- 
fore, in  its  common,  popular  meanings.^'  Bishop  Statutory 
Crimes,  section  101. 

The  language  used  in  the  statute  before  us,  taken  in  its 
popular  meaning,  describes  an  offence,  and  so  describes  it  that 
there  can  be  neither  obscurity  nor  confusion.  The  princi- 
ple which  here  applies  has  been  repeatedly  declared  and  en- 
forced by  this  court.  WaH  y.  State,  23  Ind.  150;  State  v. 
Craig,  23  Ind.  185;  Burkv.  State,  27  Ind.  430;  State  v. 
Oskim,  28  Ind.  364;  Hood  v.  State,  56  Ind.  263  (26  Am.  R. 
21) ;  Evans  v.  State,  59  Ind.  563 ;  State  v.  Berdetta,  73  Ind. 
185(38  Am.  R.  117). 

In  several  of  the  cases  cited  the  phraseology  of  the  statute 
was  substantially  the  same  as  that  in  the  one  now  before  us, 
and  it  was  held  that  the  offence  was  well  defined.  The  re- 
semblance between  the  statutes  acted  upon  in  State  v.  Qraig,. 
supra,  and  Evans  v.  State,  supra,  and  that  here  involved,  is 
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very  close,  and  the  principle  which  those  cases  establish  rules 
the  present. 

The  trial  court  did  not  err  in  overruling  the  motion  to 
quash,  and  the  judgment  is  therefore  affirmed. 

FUed  May  12, 1886. 
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Pleading. — Sufficiency  of  ComplaiTU. — Misiake  of  Law.— As  a  general  rdle, 
the  courts  will  afford  no  relief  against  mistakes  of  law ;  but  where  the 
complaint  shows  that  the  defendant  is  an  attorney  at  law,  skilled  and 
learned  in  the  law,  and  that  the  plaintiff's  mistake  of  law  was  induced 
by  the  misrepresentations  of  the  defendant,  and  was  known  to  and  taken 
advantage  of  by  him,  such  complaint  states  a  cause  of  action,  good  even 
on  demurrer,  and  good,  beyond  doubt,  when  questioned  for  the  first  time, 
after  verdict  and  judgment,  in  the  Supreme  Court. 

8ame. — Special  Answer, — Confession  and  Avoidance, — Argumenintive  Denial, — 
Taguc — Where  a  special  or  affirmative  answer  does  not  confess  and  avoid 
the  plaintiff's  cause  of  action,  but  alleges  facts  which,  if  true,  are  utterly 
inconMstent  with  the  truth  of  material  facts  averred  in  the  complaint, 
such  answer  is  an  argumentative  denial  of  such  material  averments  of 
the  complaint,  and  puts  them  in  issue,  and  the  burden  of  such  issue  is 
on  the  plaintiff. 

Practice.— Bttrrfen  (/  Issue.— Open  and  Qose.— Error.— On  the  trial  the 
party  on  whom  rests  the  burden  of  the  issue  has  the  right  to  open  and 
close  the  case  to  the  jury,  and  the  refusal  of  such  right  is  an  available 
error  for  the  reversal  of  the  judgment. 

JUIX3MENT.— 5ifafu/orj/  Lien.—ET(en8ion  of  Ttmc— Under  section  608,  R.  8. 
1881,  the  statutory  lien  of  all  final  judgments,  in  the  Supreme  and  cir- 
cuit courts,  for  the  recovery  of  money  or  costs,  upon  real  estate  and 
chattels  renl  liable  to  execution,  will  terminate  generally  at  the  expira- 
tion of  ten  years  after  the  rendition  thereof;  but  such  statutory  lien  may 
be  extended  beyond  the  period  of  ten  years,  by  appeal  or  injunction,  by 
death  of  the  judgment  defendant,  or  by  agreement  of  the  parties  entered 
of  record.  Where,  therefore,  the  only  fact  alleged  or  proved  is  that  more 
than  ten  years  have  elapsed  since  the  rendition  of  the  judgment,  there 
is  no  error  in  refusing  to  instruct  the  jury  that  such  judgment  is  not  a 
lien  or  cloud  upon  the  title  to  real  estate. 
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From  the  Elkhart  Circuit  Court. 

J.  M.  Vanfleetf  for  appellant. 

R.  M.  Johnson  and  E.  G.  Herr,  for  appellee. 

HowK,  J. — In  this  case  the  appellee,  Dodge,  the  defendant 
below,  has  assigned  here  as  cross  error,  that  the  appellant's 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  In  the  natural  order  of  things,  this  cross  error 
should  be  fii;st  considered ;  because,  if  the  appellant  had  no 
cause  of  action  against  the  appellee,  it  is  certain  that  the  judg- 
ment below  should  be  affirmed,  without  regard  to  any  inter- 
vening error.  This  is  settled  by  the  decisions  of  this  court. 
Fell  V.  Muller,  78  Ind.  507 ;  Clawaon  v.  Chicago,  etc.,  R.  \\\ 
Co,,  95  Ind.  152. 

In  his  complaint  the  appellant  alleged  that,  on  the  21st 
day  of  October,  1882,  he  sold  and  conveyed,  by  Warranty 
deed,  a  certain  lot  or  parcel  of  land,  in  the  city  of  Elkhart, 
to  the  appellee,  Dodge,  and  in  part  payment  for  such  lot  the 
appellee  executed  his  two  promissory  notes,  each  for  the  sum 
of  $500,  payable  respectively  in  one  and  two  years  to  the 
appellant,  with  eight  per  cent,  interest  from  November  1st, 
1881,  and  secured  by  mortgage  on  the  lot;  that  appellee  was 
an  attorney  at  law,  skilled  and  learned  in  the  law,  and  the 
api>ellant  was  a  farmer,  and  was  not  skilled  in  the  law;  that, 
on  the  21st  day  of  October,  1882,  the  appellant  went  to  the 
appellee's  office,  in  the  city  of  Elkhart,  to  collect  such  first 
note;  that  appellee  then  informed  appellant  that  there  were 
certain  liens  and  charges  on  such  lot  that  were  unpaid  and  a 
breach  of  the  covenants  in  his  deed ;  that  the  amount  of  such 
liens  and  charges  was  $59.91 ;  that  appellant  knew  the  a[>- 
pellee  was  skilled  in  the  law,  and  supposed  that  he  knew  the 
facts  in  the  matter;  and  that,  relying  wholly  on  the  appel- 
lee's statement  that  such  matters  were  liens  and  still  un- 
paid, and  that  appellee  would  have  to  pay  them  and  could 
then  collect  the  same  from  appellant,  the  latter  allowed  the 
amount  thereof  to  be  deducted  from  such  note,  and  gave  up 
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the  note  to  appellee^  taking  from  him  a  receipt  in  the  words^ 
and  figures  following,  to  wit : 

"  Office  of  Henry  C.  Dodge,  Attorney  at  Lawy  97  Main  St. : 

"  Elkhart,  Indiana, ,  188-. 

"  Cost  of  getting  Virgil  Young's  mortgage  released  .  $  2.25 
"  Judgment  against  J.  T.  Weaver,  Oct.  30th,  1871  .    .    30.07 

"  Six  per  cent,  interest  on  the  same 19.84- 

*'  Tax  certificate,  1845 2.44 

^'  Interest  at  six  per  cent,  on  same 5.31 

"Total $59.91 

"  Received  the  above  sum  in  full  release  to  George  Kinney 
of  these  claims  against  the  property,  which  he  deeded  to  me 
by  warranty  deed  on  October  21st,  1881 ;  and  I  hereby  dis- 
charge said  Kinney  from  any  further  responsibility  against 
said  claims,  which  are  a  lien  on  the  real  estate  mentioned  in 
said  deed  of  said  date.     October  21st,  1882. 

"  (Signed)  Henry  C.  Dodge.*' 

And  the  appellant  averred  that  the  appellee  misrepresented 
both  the  law  and  the  facts  to  him,  and  he  supposed  that  the 
same  were  true  and  relied  thereon;  while  in  truth,  as  the  ap- 
pellant had  since  learned,  all  of  said  claims  had  been  fully 
paid,  and  would  not  have  been  liens  if  they  had  not  been 
paid ;  that  such  Hens  were  paid  long  before  that  time,  and 
the  appellee  well  knew  that,  if  valid,  they  could  not  be  liens 
on  such  lot  at  that  time;  wherefore  the  appellant  said  that 
he  had  been  defrauded  out  of  $59.91,  and  he  asked  judg- 
ment for  $75. 

It  will  be  observed  that  the  suflSciency  of  this  complaint 
was  not  questioned  below  by  the  appellee,  by  demurrer,  by  a 
motion  to  make  its  averments  more  certain  and  specific,  or 
by  a  motion  in  arrest  of  judgment.  But  after  verdict  and 
judgment  thereon,  the  appellee  attacks  the  complaint  for  the 
first  time  in  this  court,  by  assigning  here  as  error  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  This, 
of  course,  the  appellee  has  the  right  to  do  under  section  343, 
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R.  S.  1881 ;  but  there  are  often  objections  to  a  complaint, 
which  will  not  be  available  to  the  defendant,  if  he  do  not 
take  advantage  of  them  at  the  proper  time  and  in  the  proper 
manner.  DoneUan  v.  Hardy^  57  Ind.  393.  It  is  true,  as  a 
general  proposition,  that  misrepresentations  as  to  matters  of 
law  merely  will  not  afford  the  complaining  party  any  cause 
of  action.  But  here  the  complaint  shows  that  the  appel- 
lant's mistake  of  law  was  induced  by  the  misrepresentations 
of  the  appellee,  who  was  "  an  attorney  at  law,  skilled  and 
learned  in  •  the  law."  It  can  not  be  that  the  courts  can  not 
relieve  the  appellant  from,  nor  afford  him  any  redress  for,  the 
results  of  his  mistake  of  law  thus  induced.  Bales  v.  Hurdj 
77  Ind.  355,  and  authorities  cited.  We  are  of  opinion  that 
the  apixjllant's  complaint  stated  facts  sufficient  to  constitute 
a  cause  of  action,  good  even  upon  demurrer,  and  good,  be- 
yond a  peradvcnture,  when  questioned,  as  it  is,  after  verdict 
and  judgment,  for  the  first  time  in  this  court. 

We  come  now  to  the  consideration  of  the  only  error  as- 
signed by  the  appellant,  namely,  that  the  court  erred  in  over- 
ruling his  motion  for  a  new  trial.  Under  this  alleged  error, 
the  appellant's  counsel  first  insists  that  the  trial  court  erred 
in  awarding  the  opening  and  close  of  the  argument  to  the 
api)ellee.  This  point,  we  think,  is  well  taken  and  must  be 
sustained.  It  is  true  that  the  appellee's  answer  consisted  of 
a  single  special  or  affirmative  paragraph,  in  which  there  was 
no  direct  denial  of  any  allegation  of  appellant's  complaint. 
But  it  is  also  true  that  this  answer  does  not  confess  and  avoid 
the  appellant's  cause  of  action.  The  answer  alleges  facts, 
however,  which,  if  true,  are  utterly  inconsistent  with  the 
truth  of  material  facts  alleged  in  the  complaint.  Therefore, 
the  answer  is  an  argumentative  denial  of  such  material  fiwts, 
and  puts  them  in  issue  just  as  effectually  as  would  a  direct 
denial  thereof.  As  to  such  material  facts  thus  argumenta- 
tively  denied,  the  appellant  had  the  burden  of  the  issue,  and 
this  gave  him  the  right  to  open  and  close  the  case  to  the 
jury.     Rothrock  v.  Perkinsoriy  61  Ind.  39. 
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It  is  claimed,  also,  on  behalf  of  the  appellant,  that  the  trial 
court  erred  in  refusing  to  give  the  jury,  at  his  request,  the 
following  instruction:  "The  court  instructs  you  that  the 
Weaver  judgment  was  not  a  cloud  upon  the  title  to  said  land 
on  October  2l8t,  1882,  even  if  unpaid." 

The  evidence  is  not  in  the  record,  but  the  bill  of  excep- 
tions recites,  in  accordance  with  the  proviso  in  section  650, 
R.  S.  1881,  that  the  appellant  introduced  evidence  tending 
to  prove  all  the  allegations  contained  in  the  complaint,  that 
the  court  gave  no  instruction  covering  in  substance  the  ground 
covered  by  the  instruction  above  quoted,  and  that  such  in- 
struction was  "applicable  to  the  evidence  in  the  cause."  The 
alleged  error  of  the  court  in  refusing  the  instruction  quoted, 
therefore,  is  properly  presented  by  the  record  and  must  be 
considered.  It  may  be  conceded,  perhaps,  that  the  record 
shows  the  Weaver  judgment  to  have  been  more  than  ten  years 
old  at  the  time  the  appellant  was  induced,  as  he  claims,  by  the 
appellee^s  misrepresentations  of  both  the  law  and  the  facts,  to 
allow  him  a  credit  on  his  note  for  the  amount  of  such  judg- 
ment and  interest.  If  it  could  be  said  that  the  statutory  lien 
of  a  judgment  terminated,  in  all  cases  and  in  any  event,  at 
the  expiration  of  ten  years  from  the  time  of  its  rendition,  then 
the  question  as  to  whether  or  not  a  judgment,  unsatisfied  of 
record,  which  has  ceased  to  be  a  lien  on  real  estate  by  lapse 
of  time,  is  a  cloud  upon  the  title  to  such  real  estate,  might 
possibly  be  presented  for  our  decision  by  the  record  of  this 
cause.  But,  under  section  608,  R.  S.  1881,  the  statutory  lien 
of  a  judgment  may  be  extended  beyond  the  period  of  ten 
years  by  appeal  or  injunction,  by  death  of  the  judgment  de- 
fendant, or  by  agreement  of  the  parties  entered  of  record ; 
and  the  record  of  this  cause  fails  to  show  that  the  lien  of  the 
Weaver  judgment  had  not  been  extended  in  either  of  these 
modes.  We  think,  therefore,  that  the  error  of  the  court  in 
refusing  to  give  the  instruction  above  quoted  is  not  shown 
by  the  record  in  such  manner  as  to  present  for  our  decision 
Vol.  101.— 37 
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the  question  discussed  by  appellant^s  counsel,  that  the  Weaver 
judgment,  by  reason  of  the  lapse  of  ten  years  after  its  ren- 
dition, although  unsatisfied  of  record,  was  not  a  cloud  upon 
the  title  to  the  lot  conveyed  by  appellant  to  appellee.  This 
question  we  neither  consider  nor  decide. 

It  will  be  readily  seen  that  there  is  no  conflict  between  what 
we  have  said  in  this  case,  in  relation  to  the  effect  of  the  pro- 
viso in  section  650,  R.  S.  1881,  and  what  was  said  by  the 
court  in  the  previous  cases  of  Drinkout  v.  Eagle  Machine 
Works,  90  Ind.  423,  and  Rozell  v.  City  of  Anderson,  91  Ind. 
591.  In  the  cases  cited  the  instructions  complained  of  had 
been  given,  and  it  was  held  that  the  proviso  in  section  650, 
in  such  a  case,  would  be  of  little  service,  as  it  did  not  change 
the  previous  practice  in  this  court ;  but  we  also  held,  as  we 
hold  in  this  case,  that  such  proviso  would  be  serviceable  where 
the  instruction  had  been  refused  below,  and  such  refusal  was 
complained  of  here  as  error. 

For  the  error  of  the  court  in  awarding  the  opening  and 
close  of  the  case  to  the  appellee  the  motion  for  a  new  trial 
ought  to  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded for  a  new  trial/ 

Filed  April  30, 1885. 
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Pleading. — Argumentative  Denial — It  is  not  error  to  ovemile  a  demurrer 
to  an  answer  pleading  an  argumentative  denial. 

Evidence. — Astiumption  of  Fad  as  Ground  cf  Objection, — ^Vhere  there  is  a 
controversy  as  to  the  existence  of  a  given  fact,  counsel  have  no  right  to 
assume  the  exiRtence  of  the  fact  as  tlie  basis  of  an  objection  to  evidence. 

Same. — Ijeadinrj  Questumn,—\X  is  only  where  it  plainly  appears  that  the 
trial  court  abused  its  discretion  in  permitting  leading  questions  to  be 
asked  that  the  Supreme  Court  will  interfere ;  and  there  is  no  abase  of 
discretion  in  permitting  leading  questions  upon  merely  introductory 
matters. 
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8AM1S. — JVoeffee. — Coarte  are  not  bound  to  sift  evidence  offered  in  mass 
to  select  the  competent  from  the  incompetent,  but  it  is  the  duty  of  coun- 
sel to  offer  only  competent  evidence. 

Same. — Conlmd. — Where  the  price  of  an  article  is  fixed  by  contract,  that 
price  governs,  and  evidence  of  the  market  value  of  the  property  is  in- 
competent. 

Same. — OusUnn, — Where  there  is  an  express  contract,  the  rights  of  the  par- 
ties must  be  determined  by  the  contract,  and  they  can  not  be  varied  by 
a  custom  which  contravenes  the  rules  of  law. 

Sale. — Duly  of  SeiUr, — Where  goods  are  sold  upon  an  order  from  a 
buyer  living  at  a  place  distant  from  the  seller,  and  the  latter  undertakes 
to  ship  them,  it  is  his  duty  to  deliver  them  to  the  carrier,  properly  con- 
signed. 

Same.— i)e/ii«ry. — Ckmsigament  to  Seller.— Right  of  Buyer. — It  is  the  duty  of 
a  seller  to  consign  goods  to  the  buyer,  unless  there  is  some  different 
agreement,  and  a  seller  who  consigns  goods  to  himself  does  not  deliver 
them  to  the  buyer.  -Where  the  goods  are  consigned  to  the  seller,  the 
buyer  is  not  obliged  to  take  them  from  the  carrier,  nor  is  he  bound 
to  make  inquiry  of  the  carrier  for  goods  not  consigned  to  him. 

From  the  Grant  Circuit  Court. 

G.  T,  B.  Carry  for  appellant. 

A.  Steele  and  R.  T.  St  Johv/{or  appellee. 

Elliott,  J. — The  appellant  instituted  this  action  to  re- 
cover the  price  of  one  hundred  bushels  of  potatoes  which  he 
alleged  were  sold  and  delivered  to  the  appellee  under  a  writ- 
ten contract  made  by  telegraph. 

The  second  paragraph  of  the  answer  is  good  as  an  argu- 
mentative denial,  for  it  denies  the  delivery  of  the  potatoes  to 
the  appellee,  and  there  was,  therefore,  no  material  error  in 
overruling  the  demurrer.  The  second  paragraph  was  unnec- 
essary but  harmless.  As  no  injury  resulted  to  the  appellant 
on  this  ruling,  it  can  not  be  deemed  a  sufficient  ground  to 
justify  a  reversal. 

Complaint  is  made  of  the  ruling  of  the  court  on  the  ap- 
pellant's motion  to  strike  out  parts  of  depositions  taken  by 
the  appellee.  The  part  first  objected  to  relates  to  an  exam- 
ination of  the  potatoes  after  their  arrival  at  Delphos,  Ohio, 
where  the  appellee  lived.  Counsel  assumes  that  the  potatoes 
examined  were  not  those  shipped  by  the  appellant,  and  upon 
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this  assumption,  argues  that  the  evidence  was  irrelevant.  But 
this  assumption  counsel  could  not  justly  make,  for  the  ques- 
tion whether  the  potatoes  were  the  same  as  those  shipped  was 
one  of  fact,  to  be  determined  by  the  jury  from  all  the  evi- 
dence in  the  case.  An  assumptioo  of  fact  can  not  be  made 
for  the  purpose  of  suppressing  a  deposition,  unless,  indeed, 
there  is  an  absolute  lack  of  connecting  evidence. 

It  is  only  where  it  very  clearly  appears  that  the  trial  court 
abused  its  discretion  in  permitting  a  party  to  ask  leading 
questions  that  appellate  courts  will  interfere.  Leading  ques- 
tions upon  merely  introductory  matters  are  not  improper, 
although  they  may  be  upon  material  matters ;  but,  even  then, 
the  appellate  courts  will  only  interfere  where  the  trial  court 
has  abused  its  discretion.  There  was  no  abuse  of  discretion 
here  and  no  injury  to  the  appellant. 

It  is  argued  that  evidence  of  the  condition  of  the  potatoes 
some  time  after  they  reached  Delphos  was  incompetent,  be- 
cause it  did  not  prove  their  condition  when  shipped  from 
Marion,  where  they  were  sold.  This  position  is  not  main- 
tainable. The  question  for  the  jury,  as  to  whether  the  evi- 
dence tended  to  prove  that  the  potatoes  were  rotten  at  the 
time  they  were  shipped,  was  one  of  fact  for  the  jury,  not  of 
law  for  the  court.  The  court  could  not  say,  as  matter  of  law, 
that  their  condition  several  days  aft«r  shipment  might  not 
supply  grounds  for  inferring  their  condition  at  the  time  of 
shipment. 

There  was  no  error  in  excluding  the  proceedings  and  report 
of  a  committee  of  the  Grocers'  Protection  Union  of  Delphos. 
The  parties  to  this  action  could  not  be  aflfected  by  what  third 
persons  did  in  an  association  organized  for  the  purpose  of 
settling  mercantile  disputes.  But  Sohn  certainly  has  no  cause 
of  complaint,  for  the  matters  stated  in  the  report  were  strongly 
against  him,  and  he  was  benefited,  not  injured,  by  its  ex- 
clusion. 

Letters  and  telegrams  written  by  third  persons  could  not 
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affect  the  merits  of  this  controversy,  nor  could  they  help  or 
injure  either  party,  and  they  were  properly  excluded. 

The  banks  to  whomSohn  sent  his  drafts  for  collection  were 
not  the  agents  of  Jervis>  and  the  statements  of  their  officers 
were  not  admissible  against  him. 

It  is  probable  that  the  letter  of  Jervis,  offered  in  evidence, 
ought  to  have  been  admitted,  but  it  was  offered  in  a  mass  with 
other  papers  which  were  clearly  inadmissible,  and  the  court 
was  not  bound  to  hunt  through  the  mass  to  discover  what  was 
competent,  but  was  justified  in  excluding  the  evidence  as  of- 
fered. Courts  are  not  bound  to  sift  a  mass  of  offered  evi- 
dence to  select  the  good  from  the  bad ;  that  is  the  duty  of  the 
party  making  the  offer.  But,  if  we  were  wrong  in  this,  still 
there  can  be  no  reversal,  for  it  is  perfectly  plain  that  the  ex- 
clusion of  the  appellee's  letter  did  the  appellant  no  harm,  for 
its  contents  were  strongly  and  directly  against  him. 

The  price  of  the  potatoes  was  fixed  by  contract,  and  there 
was  no  reason  for  an  inquiry  into  the  market  price.  Where 
a  price  is  fixed  by  contract  that  governs. 

The  potatoes  were  ordered  by  Jervis  from  Delphos,  Ohio, 
by  telegram,  and  the  appellant  accepted  his  proposition. 
There  was,  therefore,  a  complete  contract,  with  all  its  legal 
incidents.  Where  there  is  a  complete  written  contract  with 
fixed  and  known  legal  incidents,  the  rights  of  the  parties  can 
not  be  controlled  by  evidence  of  a  custom  contravening  the 
law,  or  directly  violating  the  terms  of  the  written  agreement. 
It  was,  therefore,  proper  to  exclude  the  evidence  offered  to 
show  a  custom  that  in  cases  of  this  character  the  seller  was 
not  to  ship  or  consign  to  the  person  to  whom  he  sold  them, 
but  to  himself. 

Where  goods  are  sold  upon  an  order  from  a  buyer  living 
at  a  distant  place,  and  the  seller  undertakes  to  ship  them,  it 
is  his  duty  to  deliver  them  to  the  carrier,  properly  consigned. 
This  proposition*  is  asserted  in  the  seventh  instruction  given 
by  the  court  and  in  rather  more  favorable  terms  than  the  ap- 
pellant had  a  right  to  ask,  and  he  can  not  successfully  assail  it. 
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A  purchaser  of  goods  living  on  a  line  of  railroad  distant 
from  the  seller  is  not  bound  to  inquire  at  the  railroad  depot 
in  any  other  name  than  his  own,  unless  ho  has  been  notified 
by  the  seller  that  the  goods  were  shipped  in  some  other  name. 
Where  goods  are  ordered  by  mail  and  telegraph,  to  be  ship- 
ped by  the  seller,  and  the  seller  accepts  the  proposition  con- 
tained in  the  order,  it  is  his  duty  to  consign  the  goods  to 
the  buyer.  •  If  he  pursues  any  other  course,  without  at  least 
notifying  the  buyer,  his  is  the  fault  and  his  must  be  the  loss 
caused  by  the  delay  in  receiving  and  caring  for  the  goods  at 
their  destination. 

Counsel  for  appellant  is  correct  in  asserting  that  a  seller  or- 
dinarily delivers  the  goods  when  he  places  them  in  the  hands 
of  the  carrier,  duly  consigned  at  the  place  of  sale.  Here, 
however,  the  appellant  did  not  consign  the  goods  to  the  seller, 
but  consigned  them  to  himself,  and  there  was,  consequently, 
no  delivery.  The  vendee  got  nothing,  could  get  nothing, 
for  the  carrier  was  not  authorized  to  place  the  goods  in  the 
hands  of  any  other  person  than  the  consignee.  It  is  impos- 
sible to  perceive  how  there  can  be  a  delivery,  where  both  the 
title  and  the  right  of  possession  remain  in  the  seller. 

The  verdict  is  clearly  right  upon  the  evidence. 

Judgment  affirmed. 
Filed  May  16, 1885. 


No.  10,852. 

The  Indianapolis,  Peru  and  Chicago  Railway  Com- 
pany V.  Bush. 

SpECiAii  Yebdict.— Venire  de  Novo.— Motion  /or  New  Trial.— If  a  special 
verdict  contain  findings  of  evidence,  conclusions  of  law  and  matters 
without  the  issues,  such  portions  will  be  disregarded  in  rendering  judg- 
ment, and  a  motion  for  a  venire  de  novo^  because  of  such  portions  of  the 
verdict,  will  be  overruled.  If  such  verdict  fail  to  find  material  facts 
proved,  the  remedy  for  such  failure  is  by  a  motion  for  a  new  trial. 

6ame. — Negligence. — Province  of  Jury. — Conclusions  of  Law. — In  an  action  for 
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damages  lor  an  injury  occasioned  bv  negligence,  a  special  verdict,  after 
reciting  facts,  stated  that  the  plaintiff  was  not  guiltj  of  contributory 
negligence,  and  that  the  injury  was  the  result  of  negligence  on  the  part 
of  the  defendant. 

MM,  that  such  findings  as  to  negligence  were  conclusions  of  law  which 
the  jury  could  not  make,  and  that  they  must  be  disregarded  under  a 
motion  for  a  venire  de  now  assigning  them  as  the  ground  thereof. 

Same. — Inslruetums  to  Jury, — Where  the  rendition  of  a  special  verdict  is  di- 
rected, there  is  no  error  in  refusing  to  give  general  instructions  as  to  the 
law  of  the  case,  though  the  statements  in  ilie  instructions  requested  be 
correct  as  abstract  propositions  of  law. 

Negligence. — Mecuure  of  Damages. — Moral  Character, — In  an  action  for 
damages  for  injury  to  the  person  through  negligence,  the  moral  charac- 
ter of  the  plaintiff  is  not  relevant  as  an  element  in  the  measure  of  dam- 
ages. 

Pbagticb. —  Withdratoal  of  Erroneous  Evidence. — If  before  the  close  of  the 
argument  to  the  juiy  the  court  withdraw  evidence  erroneously  admitted, 
and  admonish  the  jury  not  to  consider  it,  the  error  of  its  admission  will 
be  cured. 

From  the  Marion  Superior  Court. 

T.  A.  Hendricks,  C.  Baker,  0.  B.  Hord  and  A.  W.  Hen- 
dricks, for  appellant. 

i.  Ritter,  E.  F.  Riiier  and  B,  W.  Ritter,  for  appellee. 

ZoLLARS^  C.  J. — Appellee  was  injured  by  one  of  appel- 
lant's engines  at  a  point  where  the  railroad  track  crosses  Lib- 
erty street,  in  the  city  of  Indianapolis,  and  brought  this  action 
for  the  recovery  of  damages  resulting  from  that  injury.  The 
action  is  based  upon  a  charge  of  negligence. 

The  grounds  of  negligence  specifically  charged  are,  that,  in 
violation  of  a  city  ordinance,  appellant  failed  to  have  a  watch- 
man at  the  crossing  to  give  him  warning  of  the  approaching 
•engine ;  that  in  approaching  the  crossing  he  looked  and  list- 
ened for  a  warning  from  a  flagman,  and  that  no  warning  of 
any  kind  was  given ;  that  in  violation  of  another  ordinance, 
forbidding  the  moving  of  trains  through  the  city  at  a  greater 
rate  of  speed  than  four  miles  an  hour,  the  engine  was  brought 
to  and  over  the  crossing,  at  the  speed  of  eight  miles  an  hour  ; 
that  those  in  charge  of  the  train  negligently  failed  to  sound 
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the  whistle  or  ring  the  bell,  or  to  give  any  other  waming^ 
whatever  of  the  approaching  engine. 

There  is  a  general  charge  that  the  injury  occurred  by  rea- 
son of  the  wrongful,  reckless,  negligent  and  unlawful  acts  of 
the  defendant  "  aforesaid,"  and  without  fault  of  appellee  ia 
driving  upon  the  crossing,  or  otherwise. 

The  jury  returned  a  special  verdict.  At  the  proper  time 
appellant,  by  counsel,  moved  for  a  venire  de  novo  upon  twelve 
different  grounds  stated.  These  grounds  may  be  classified 
and  epitomized  as  fo^ows : 

1st.  The  special  verdict,  in  part,  is  a  statement  of  evidence, 
instead  of  the  facts. 

2d.  The  verdict  consists,  in  part,  of  conclusions  of  law. 

3d.  Facts  are  found  which  are  not  averred  in  the  complaint* 

4th.  There  is  a  failure  to  find  important  fiwjts  which  were 
proven  upon  the  trial. 

It  is  well  settled  that  it  is  the  office  of  a  special  v^ordict  to 
find  the  facts,  and  not  the  evidence  or  conclusions  of  law. 
Locke  V.  Merchants'  NaVl  Bank,  66  Ind.  353 ;  Dixon  v.  Duke^ 
85  Ind.  434 ;  Pittsburgh,  etc,  B.  R.  Go.  v.  Spencer,  98  Ind.  186. 
And  so,  too,  the  verdict  should  be  limited  to  the  case  as  made 
by  the  pleadings,  and  should  find  all  the  facts  proven  under 
the  issues ;  but  it  does  not  follow  that  if  a  special  verdict 
should  contain  evidence,  conclusions  of  law,  fail  to  find  facts 
proven,  and  find  facts  without  the  issue,  a  motion  for  a  venire 
de  novo  must  be  sustained. 

If  JEi  special  verdict  includes  findings  of  evidence,  conclu- 
sions of  law,  and  matters  without  the  issues,  such  findings 
will  be  disregarded  in  the  determination  and  rendition  of 
judgment. 

If,  stripped  of  these  matters,  the  verdict  is  yet  sufficient  to 
lead  to  and  support  a  judgment  either  way  under  the  issues 
as  made  by  the  pleadings,  a  motion  for  a  venire  de  7iovo  will 
be  overruled.  Such  a  motion  will  not  be  sustained  except 
where  there  is  some  defect,  uncertainty  or  ambiguity  upon 
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the  face  of  the  verdict,  rendering  it  so  defective  that  judg- 
ment can  not  be  rendered  upon  it.  Heckelman  v.  Hupp,  85 
Ind.  286 ;  Henderson  v.  Dickey,  76  Ind.  264 ;  Brickley  v. 
Weghomy  71  Ind,  497 ;  Knox  v.  Trafald,  94  Ind.  346. 

If  the  verdict  fails  to  find  any  fact  established  by  the  evi- 
dence, finds  facts  without  the  issue,  or  not  established  by 
the  evidence,  the  remedy  is  by  motion  for  a  new  trial,  as- 
signing proper  causes. 

Upon  the  question  of  appellant's  negligence,  and  the  neg- 
ligence of  appellee,  the  special  verdict  is  as  follows : 

The  track  of  the  Union  Railway  Company  crossed  Lib- 
erty street  parallel  with  and  near  the  track  of  appellant. 
For  about  two  years  prior  to  the  accident  and  at  that  time 
those  two  companies,  by  an  arrangement  between  them,  had 
kept  a  flagman  at  the  crossing,  whose  duty  it  was  to  keep 
himself  in  a  proper  position  to  warn  approaching  travellers 
upon  the  street  of  the  approach  of  trains,  and  also  to  dis- 
charge the  duties  of  switchman.  The  obstruction  to  a  view 
of  the  track  by  approaching  travellers  was  such  as  to  make 
the  crossing  one  of  unusual  danger.  As  the  engine  neared 
the  street,  the  fireman,  whose  duty  it  was  to  ring  the  bell  and 
keep  a  lookout  for  approaching  travellers,  left  the  engine  on 
the  side  opposite  from  which  api)ellee  was  approaching,  and 
did  not  ring  the  bell.  The  engineer,  whose  duty  it  was  also 
to  keep  a  lookout  as  he  approached  the  crossing,  neglected 
that  duty  and  was  looking  to  the  rear  of  the  train.  Before 
and  at  the  time  appellee  approached  the  crossing,  the  flag- 
man was  away  from  his  post  of  flagman,  adjusting  switches, 
and  gave  no  warning  at  all  to  appellee  of  the  approach  of  the 
train.  No  notice  or  warning  of  any  kind  was  given  to  ap- 
pellee of  the  approaching  train,  that  he  heard  or  saw,  by 
appellant  or  any  other  person.  Appellee  was  in  an  open 
buggy  driving  a  horse  in  an  ordinary  trot  as  he  approached 
the  crossing.  As  he  neared  it,  he  looked  and  listened  con- 
tinuously from  a  point  one  hundred  and  seventy-five  feet 
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from  the  railroad  tmck  for  a  warning  from  a  watchman,  the 
ringing  of  a  bell,  and  other  signals  of  an  approaching  train. 
Until  the  horse  was  within  five  feet  of  the  track,  the  view  of 
the  train  was  entirely  obstructed  by  buildings.  He  neither 
saw  nor  heard  any  signals  of  the  approaching  train  until  his 
horse  was  within  five  feet  of  the  track,  at  which  time  the 
engine  was  within  five  feet  of  the  horse.  He  then  tried  to 
stop  the  horae,  but  he,  becoming  frightened,  sprang  forward, 
and  appellee,  in  attempting  to  jump  from  the  buggy,  fell 
and  was  run  over  by  the  engine. 

His  leg  was  so  crushed  that  it  had  to  be  amputated  between 
the  hip  and  knee.  At  the  time  of  the  injury  appellee  was 
.  twenty-seven  years  old,  and  in  vigorous  health.  At  the  close 
of  the  verdict  are  conclusions  by  the  jury  that  appellee  was 
not  guilty  of  contributory  negligence,  and  that  the  injury  was 
the  result  of  carelessness  and  negligence  on  the  part  of  ap- 
pellant. These  conclusions  are  conclusions  of  law  that  the 
jury  could  not  make,  and  hence  must  be  disregarded  in  de- 
ciding as  to  the  sufficiency  of  the  verdict.  Pittsburgh,  etc., 
R,  R,  Co,  V.  Spencer,  supra. 

Whether  or  not  sufficient  facts  are  found  in  the  verdict  to 
support  the  judgment  is  another  question,  and  a  question  which 
is  not  raised  by  the  motion  for  a  venire  de  novo.  That  mo- 
tion was  properly  overruled. 

Appellant  asked  a  number  of  instructions  which  the  court 
refused.  The  refusal  was  assigned  as  a  cause  for  a  new  trial 
below,  and  is  urged  here  as  error. 

In  the  first  the  court  was  asked  to  instruct  the  jury  that 
the  only  acts  of  negligence  averred  were  excessive  speed  of 
the  train,  want  of  a  flagman  at  the  crossing,  the  failure  to 
ring  the  bell  and  sound  the  whistle,  and  that  no  other  ques- 
tion as  to  negligence  could  arise  in  the  case. 

The  substance  of  the  third  was,  that  no  ordinance  requir- 
ing a  flagman  at  the  crossing  had  been  introduced  in  evidence, 
and  that  hence  the  company  was  under  no  legal  obligation  to 
keep  one  there. 
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The  fourth  was,  in  substance,  that  if  the  Union  Railroad 
Company  had  kept  a  flagman  at  the  crossing,  and  he  had  been 
employed  by  appellant  merely  to  attend  to  its  switches,  he 
was  not  a  flagman  of  appellant,  and  hence  it  was  not  respon- 
sible for  his  omissions. 

The  fifth  was,  that  if  the  crossing  was  a  dangerous  one, 
more  care  was  required  on  the  part  of  appellee  in  approach- 
ing and  going  upon  the  crossing. 

The  sixth  was,  that  the  appellant  was  only  bound  to  ex- 
ercise ordinary  care  at  the  crossing  to  prevent  injury  to  ap- 
pellee. 

The  seventh  was,  that  the  mere  fact  that  appellee  was  in- 
jured was  not  of  itself  sufficient  to  authorize  the  jury  to  im- 
pute negligence  to  appellant. 

The  eighth  was,  that  if  the  engine,  before  the  appellee 
passed  to  and  upon  the  crossing,  was  standing  a  distance  from 
the  crossing,  and  the  headlight  thereof  so  shone  upon  the 
crossing  that  appellee  could  have  seen  it  in  time  to  have 
avoided  the  injury,  he  was  guilty  of  negligence. 

The  ninth  was,  that  if  there  was  no  evidence  of  the  ex- 
istence of  an  ordinance  requiring  a  flagman,  as  averred  in  the 
complaint,  the  jury  would  not  be  justified  in  finding  against 
appellant  because  of  the  absence  of  a  flagman  at  the  crossing. 

It  will  be  readily  perceived  that  each  and  all  of  these  in- 
structions except  the  first  were  statements  of  the  rules  of  law 
relating  to  the  legal  eflect  of  certain  evidence,  the  negligence 
of  the  parties,  and  the  ultimate  liability  of  appellant. 

When  the  jury  are  to  find  a  general  verdict  according  to  the 
evidence  and  the  law,  as  they  receive  it  from  the  court,  the 
court  must  instruct  as  to  the  law,  and  instruct  correctly.  But 
in  this  case  the  jury  were  to  find,  not  the  law,  but  the  facts 
dimply,  entirely  independent  of  their  legal  bearings,  and  re- 
gardless of  any  consideration  of  liability  on  the  part  of  any 
one.  It  was  not  a  case,  therefore,  for  general  instructions  as 
to  the  law  of  the  case,  and  there  was  no  error,  therefore,  in 
refusing  such  instructions. 
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As  to  whether  or  not  the  instructions  were  correct,  as  ab- 
stract propositions  of  law,  we  decide  nothing.  It  would  not 
have  been  an  available  error  had  the  first  instruction  becu 
given ;  neither  can  error  be  predicated  \ipon  its  refusal. 

Whether  the  instructions  stated  the  averments  of  the  com- 
plaint correctly  or  incorrectly,  it  is  very  apparent  upon  ex- 
amination of  the  verdict  that  the  refusal  has  been  harmless  to 
appellant. 

No  fault  is  found  by  appellant  with  the  instruction  of  the 
trial  court  upon  the  question  of  the  measure  of  damages,  so 
far  as  it  goes.  There  is  a  contention,  however,  that  the  court 
erred  in  refusing  one  of  appellant^s  instructions,  which  added, 
as  a  further  element  for  the  consideration  of  the  jury  in  fix- 
ing the  damages,  the  character  of  appellee. 

Moral  character  has  nothing  to  do  here  with  the  measure 
of  damages.  A  man  of  the  worst  character  may  be  entitled 
to  as  much  damages  for  an  injury  as  a  man  of  the  highest 
character.  There  was,  therefore,  no  error  in  refusing  the 
instruction. 

For  the  purpose  of  affecting  the  amount  of  damages,  as 
counsel  for  appellant  state,  they  sought  to  prove  certain  facts 
which,  as  they  argue,  would  have  tended  to  show  that  appel- 
lee had  for  a  short  time,  in  some  way,  been  connected  with  a 
house  of  ill-fame.  We  do  not  perceive  how  such  evidence 
could  affect  the  amount  of  damages  in  this  case,  nor  are  we 
informed  bv  counsel.  Some  of  the  offered  evidence  related 
to  the  house  of  api)ellee's  aunt  and  to  a  date  subsequent  to 
the  time  when  he  lived  in  the  house  with  her.  The  wit- 
nesses, by  whom  it  was  proposed  to  prove  the  character  of 
the  house,  disclaimed  all  knowledge  of  appellee  as  connected 
with  the  house,  or  otherwise.  Hence,  if  in  any  event  such 
evidence  might  have  been  competent,  it  would  have  been 
necessary  to  establish  the  character  of  the  house  at  the  time 
api)ellee  lived  there,  or  in  some  way  connect  him  with  it. 
This  appellant's  counsel  did  not  projM)se  to  do,  nor  did  they 
assert  their  ability  so  to  do,  although  informed  by  the  court 
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that  the  evidence  would  be  admitted  if  they  would  thus  con- 
nect appellee  with  the  house. 

A  man^s  character  can  not  be  ascertained,  nor  his  reputa- 
tion overthrown,  by  showing  that  a  house  in  which  he  has 
once  lived  has  become  a  house  of  prostitution.  It  should 
be  observed,  too,  that  no  question  is  made  that  the  damages 
are  excessive.  They  are  clearly  not.  And  hence  if  there 
had  been  error  in  excluding  the  offered  evidence,  it  was  a 
harmless  error. 

Appellee  was  allowed  to  prove  by  one  Beymer,  who  was 
in  the  buggy  with  him,  that  as  they  neared  Liberty  street 
and  the  crossing,  he  took  the  lines  from  Beymer  saying,  that 
*^  he  was  afraid  of  the  crossing. '*  Before  the  argument  was 
closed,  the  court  withdrew  this  evidence  from  the  jury,  and 
admonished  them  that  they  were  not  to  consider  it.  This 
cured  the  error  of  its  admission.  Zehner  v.  Kepler j  16  Ind. 
290.  After  the  witness  Beymer  had  testified  that  he  was  in  the 
buggy  with  appellee,  and  that  no  signals  of  the  approaching 
train  were  given,  appellant^s  counsel  passed  him  through  a 
lengthy  and  searching  cross-examination  for  the  purpose  of 
showing  that  he  was  intoxicated  at  the  time  of  the  collision. 
In  the  course  of  the  cross-examination,  questions  were  pro- 
pounded as  to  whether  appellee  had  been  drinking  on  the 
afternoon  and  before  the  injury.  Objections  were  sustained 
to  these  questions.  There  was  no  error  in  this.  These  ques- 
tions, as  to  appellee,  were  in  no  way  a  proper  cross-examina- 
tion upon  anything  drawn  out  in  the  examination  in  chief. 
It  is  urged  in  argument,  also,  that  the  trial  court  erred  in 
sustaining  objections  to  questions  by  appellant's  counsel  to 
the  witness  Shields,  on  cross-examination.  Here,  as  in  the 
case  with  the  witness  Beymer,  the  questions  were  not  within 
the  limit  of  a  proper  cross-examination,  and  were,  therefore, 
properly  ruled  out.  We  have  thus  followed  counsel  in  their 
argument  of  the  several  points,  and  have  found  no  error  for 
which  the  judgment  should  be  reversed. 

By  proper  motions,  objections  and  exceptions,  questions 
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were  made  below  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence,  and  that  the  judgment  upon  the  verdict  should 
have  been  for  appellant,  and  not  for  appellee.  These  ques- 
tions are  not  discussed  here,  and  hence  must  be  taken  as 
waived.     We,  therefore,  express  no  opinion  upon  them. 

The  judgment  is  affirmed,  witii  costs. 

Filed  April  29,  1885. 


No.  11,934. 
GaTHRIGHT  ET  AL.  V,  BURKE. 

Notice. — Name. — Signs. — A  father,  who  had  been  in  business  for  a  number 
of  years,  sold  out  to  his  son,  who  continued  the  business ;  no  change  was 
made  in  the  names  or  signs  about  the  place  of  business,  and  the  son 
bought  goods  of  the  appellants,  who  had  formerly  dealt  with  his  father, 
but  the  sellers  had  notice  that  the  father  had  retired,  and  that  the  son 
had  succeeded  him. 

Heldj  that  the  father  was  not  liable  for  the  goods  sold  to  the  son. 

From  the  Floyd  Circuit  Court. 

J".  H.  Stotsenbury  and  P.  H.  Jewett,  for  appellants. 
J.  G.  Howard,  J.  F.  Read,  M,  Z,  Stannard  and  F.  B. 
Burke,  for  appellee. 

Elliott,  J. — The  appellants  brought  this  action  to  re- 
cover the  value  of  a  lot  of  flour  alleged  to  have  been  sold 
and  delivered  by  them  to  the  appellee. 

The  questions  in  the  case  arise  on  the  evidence,  and  the 
controlling  one  is :  To  whom  was  the  flour  sold  and  delivered, 
the  appellee  James  Burke,  or  his  son  William  Burke  ?  The 
court  held  that  the  purchaser  was  the  son  and  not  the  fiither. 

It  is  settled  that  where  the  evidence  is  conflicting,  this 
court  will  not  undertake  to  weigh  it,  but  will  accept  that 
which  the  trial  court  accepted  as  credible  and  satisfactory. 
Arnold  v.  Wilt,  86  Ind.  367;  Cain  v.  Goda,  94  Ind.  565; 
Julian  V.  Western  Union  Tel   Co.,  98  Ind.  327.     This  rule 
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requires  us  to  accept  as  satisfactory  the  testimony  of  the  wit- 
nesses upon  which  the  court  below  acted. 

It  appears  from  the  evidence  that  James  Burke,  the  father. 
had  for  a  long  time  been  engaged  in  business  and  had  pur- 
chased goods  of  the  appellants,  but,  before  the  purchase  of 
the  flour  sued  for,  he  sold  out  to  his  son  and  embarked  in 
other  business.  After  the  son  bought  from  his  father,  he 
continued  business  at  the  same  place  and  made  no  change  in 
the  signs  about  the  place.  The  appellant's  contention  is  that 
this  evidence  makes  a  case  in  their  favor  under  the  rule  de- 
clared in  Elverson  v.  Leeds,  97  Ind.  336  (49  Am.  R.  458).  That 
<»se  was  a  very  peculiar  one  and  can  not  have  a  very  general 
application,  and,  certainly,  can  not  apply  here,  where  there 
is  evidence  fully  tending  to  show  that  the  party  who  had  sold 
out  the  stock,  and  retired  from  business,  did  not  know  that 
purchases  were  being  made  by  his  vendee  under  the  name  in 
which  the  business  was  formerly  conducted,  *and  where  the 
sellers  knew  of  the  change.  We  say  that  there  was  evidence 
that  the  appellants  knew  of  the  change  in  the  ownership  of 
the  store,  because  William  Burke  testified  that  he  notified 
the  agent  who  took  the  orders  not  to  charge  the  orders  to  James 
Burke.  In  addition  to  this  testimony  there  were  other  cir- 
cumstances justly  supporting  the  inference  that  the  agents 
of  the  appellants,  through  whom  the  business  with  William 
Burke  was  transacted,  must  have  known  that  James  Burke 
was  not  the  buyer. 

Judgment  affirmed. 
Filed  May  19, 1S85. 


No.  11,958. 

Shields  v.  McMahan  et  al.  IST^I 

,140    6751 

Dratnaoe. — Petition  and  Veinficalion. — Motion  to  Dismiss, — Error. — Where 
the  petition  for  drainage  and  the  verification  thereof  substantially  fol- 
low the  forms  given  in  section  4284,  R.  S.  1881,  there  is  no  error  In  over- 
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ruling  a  motion  to  dismiss  the  petition  and  proceedings  for  want  of 
formality  in  the  verification. 
Practice. — Moiions  and  Affidavits, — Bill  of  Exceptions. — Record, — AppeaL— 
On  appeal  to  the  Supreme  Court,  motions  and  affidavits  constitute  no 
part  of  the  record,  unless  they  are  made  so  either  hy  a  bill  of  exceptions 
or  by  an  order  of  the  trial  court ;  and  where  it  is  attempted  to  make 
motions  or  affidavits  a  part  of  the  record  by  bill  of  exceptions,  they  must 
be  set  out  at  length  in  such  bill  or  be  referred  to  therein  as  properly  ap- 
pearing elsewhere  in  the  record. 

From  the  Fulton  Circuit  Court. 

D.  Turpie,  L  Conner  and  —  Rickel,  for  appellant. 

J.  Rowley f  for  appellees. 

HowK,  J. — On  the  29th  day  of  January,  1884,  the  appel- 
lees, McMahan  and  Mclntire,  filed  in  the  clerk's  office  of  the 
court  below  their  petition  in  writing  for  the  location  and  con- 
struction of  a  certain  ditch  in  Fulton  county.  Afterwards, 
on  the  25th  day  of  February,  1884,  the  appellees  appeared  in 
open  court  and  made  proof  of  the  posting  of  notices  of  the 
filing  of  such  petition  ;  and  the  proceedings  appearing  to  be 
regular  and  in  proper  form,  such  petition  was  then  docketed 
as  a  cause  pending  in  such  court.  Thereafter,  on  the  29th  day 
of  February,  1884,  it  app(iaring  that  no  demurrer  to  or  re- 
monstrance against  such  petition  had  been  filed,  and  no  objec- 
tions made  thereto,  the  petition  was  then  referred  to  the  drainage 
commissioners  of  Fulton  county,  who  were  ordered  to  meet 
at  a  time  and  place  designated  to  view  and  make  a  survey  of 
the  proposed  ditch,  and  make  report  to  the  court  on  the  first 
day  of  its  next  term.  Aft;erwards,  on  the  28th  day  of  April, 
1884,  being  the  first  judicial  day  of  the  April  terra  of  the 
court,  the  drainage  commissioners  made  their  written  report 
to  the  court,  wherein  they  stated,  among  other  things,  that 
the  proposed  drainage  would  improve  the  public  health  of 
the  neighborhood,  would  benefit  seven  highways,  would  be 
of  public  utility  in  the  county,  and  could  be  accomplished  at 
an  expense  less  than  the  aggregate  benefits  to  the  lands  to  be 
affected  thereby.     And  it  appearing  from  the  report  of  the 
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drainage  commissioners  that  lands  were  included  therein  which 
were  not  described  in  appellees'  original  petition,  the  court 
ordered  that  the  appellees  give  notice  to  such  parties  as  the 
law  in  such  cases  directs^  and  the  hearing  of  such  report  was 
fixed  for  May  9th,  1884. 

On  that  day  the  appellees  made  proof  of  notice  of  the  ad- 
ditional assessments ;  and  then,  for  the  first  time^  the  appel- 
lant Shields,  a  party  assessed  with  benefits,  appeared  and  filed 
his  written  remonstrance  against  the  proposed  ditch.  On  May 
13th,  1884,  and  before  any  action  was  had  on  his  remonstrance, 
the  appellant  filed  a  written  motion  to  dismiss  the  petition  and 
proceedings  in  this  cause.  This  motion  the  court  overruled, 
and  the  appellant  excepted,  and  such  ruling  is  the  first  error 
assigned  by  him  in  this  court. 

It  is  claimed  in  argument  that  the  motion  to  dismiss  ought 
to  have  been  sustained,  because  it  is  said  that  the  petition 
was  not  verified  in  such  manner  as  to  give  the  court  below 
jurisdiction  of  the  subject-matter  of  the  petition.  In  section 
4274,  R.  8.  1881,  it  is  provided  that  "such  petition  shall  be 
verified  by  the  affidavit  of  some  petitioner  or  owner  of  real 
estate  in  the  vicinity  of  the  lands.'*  In  section  4284,  R.  8. 
1881,  certain  forms  are  given  which  "may  be  used,  and  shall 
be  sufficient  in  all  cases  where  they  are  applicable."  In  this 
case  the  petition  and  its  verification  substantially  follow  the 
form  of  a  petition  and  the  verification  thereof,  given  in  such 
section  4284,  and,  therefore,  they  are  sufficient.  Besides,  the 
appellant's  motion  is  not  in  the  record,  although  a  bill  of  ex- 
ceptions was  signed  and  filed  apparently  for  the  purpose  of 
making  such  motion  a  part  of  the  record.  But  the  motion  to 
dismiss  is  not  copied  into  the  bill  of  exceptions,  nor  is  it  re- 
ferred to  therein  as  appearing  elsewhere  in  the  transcript,  and, 
therefore,  such  motion  is  not  in  the  record.  Kesler  v.  Myers, 
41  Ind.  543;  Aurora  Fire  Ins.  Co.  v.  Johnson,  46  Ind.  315; 
KimbaM  v.  Loomis,  62  Ind.  201. 

We  are  of  opinion,  therefore,  that  the  first  error  of  which 
Vol.  101.— 38 
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appellant  complains  in  the  case  at  bar  is  not  properly  saved 
in  the  record  before  us,  but  that,  if  it  were  so  saved,  the  pe- 
tition and  its  verification  substantially  comply  with  the  stat- 
utory forms,  and  are  sufficient.  The  motion  to  dismiss  was 
correctly  overruled. 

Afterwards,  on  May  15th,  1884,  the  appellee  McMahan  filed 
his  affidavit  in  support  of  his  motion,  previously  made,  for 
leave  to  sign  his  name  in  the  proper  place  to  his  affidavit, 
verifying  the  petition.  Thereupon  the  court  sustained  such 
motion,  and  gave  the  appellee  McMahan  leave  to  sign  his 
name  to  such  affidavit,  which  was  done  accordingly,  to  all  of 
which  the  appellant  at  the  time  excepted.  This  action  and 
ruling  of  the  court  the  appellant  has  assigned  here  as  his  sec- 
ond error. 

This  error,  also,  is  not  so  saved  in  nor  presented  by  the 
record  of  this  cause  as  that  it  can  be  considered  by  this  court ; 
for,  although  a  bill  of  exceptions  was  signed  and  filed  ap- 
parently for  the  purpose  of  making  the  action  of  the  court 
complained  of  as  error  a  part  of  the  record,  yet  the  affidavit, 
upon  which  the  motion  was  sustained  and  the  leave  of  court 
granted,  is  not  copied  into  such  bill,  nor  referred  to  therein 
as  appearing  elsewhere  in  the  record.  Under  the  established 
practice  of  this  court,  the  affidavit  is  not  in  the  record,  and,  in 
its  absence,  the  second  error  complained  of  presents  no  ques- 
tion for  our  decision.  Kimball  v.  Loomis,  supra;  Fryberger 
V.  Perkins,  66  Ind.  19  ;  Williams  v.  PoUer,  72  Ind.  354;  Har- 
rison School  Tp.  V.  McGregor,  96  Ind.  185. 

On  the  15th  day  of  May,  1884,  the  record  of  the  cause,, 
after  showing  the  presence  of  the  appellant  in  court,  ex- 
cepting to  its  rulings  and  filing  bills  of  exceptions,  then  pro- 
ceeds as  follows:  "And  now  said  matter  is  submitted  to  the 
court  and  proof  heard,  and  the  court  declares  said  proposed 
ditch  established  according  to  the  report  of  the  commission- 
ers, and  said  assessments  in  said  report  are  approved  and  con- 
firmed, *  *  *  and  the  construction  of  said  ditch  is  referred 
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to  Isaac  Busenberg,  one  of  the  drainage  commissioners  of 
Fulton  county."  This  seems  to  have  been  the  final  order 
and  judgment  of  the  court  in  this  cause,  and  the  appellant 
neither  objected  nor  excepted  thereto,  nor  did  he  move  the 
court  for  a  new  trial. 

On  the  2d  day  of  September,  1884,  the  appellant  appeared 
and  filed  his  motion  to  set  aside  the  confirmation  of  the  re- 
port of  the  drainage  commissioners,  theretofore  entered.  This 
motion  was  overruled,  and  the  appellant  excepted,  and  filed  a 
bill  of  exceptions.  This  ruling  of  the  court  is  assigned  by 
appellant  as  his  third  and  last  error.  * 

This  motion  seems  to  have  been  ex  parte;  at  least  the 
record  fails  to  show  any  appearance  by  the  appellees,  or  any 
notice  to  them  of  the  motion.  It  does  not  appear  to  have 
been  supported  by  any  affidavit.  The  motion  is  not  copied 
into  the  bill  of  exceptions,  nor  is  it  referred  to  therein  as 
elsewhere  appearing  in  the  record.  Therefore,  the  motion  la 
not  a  part  of  the  record.  Kimball  v.  Loomia^  supra.  It  may 
be  that  the  court  erred  in  overruling  this  motion,  but,  if  it 
did,  the  record  fails  to  show  such  error.  In  such  ai  case,  it  is 
settled  by  many  decisions  that  this  court  will  presume,  in  fevor 
of  the  decision  below,  that  no  error  was  committed.  Myers 
V.  Murphy y  60  Ind.  282;  Foster  v.  Ward,  75  Ind.  694;  Peck 
V.  Boardy  etc.,  87  Ind.  221. 

There  is  no  error,  shown  by  the  record  before  us,  which 
authorizes  the  reversal  of  the  judgment  below. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  2, 1885. 


No.  12,312. 

Lance  v.  Pearce  et  al. 

Evidence. — Delivery  of  Goods  May  he  Inferred  from  Oircumslanees, — In  ao 
action  to  recover  the  value  of  goods  sold  and  delivered,  the  delivery  need 
not  necessarily  be  proved  by  direct  evidence,  for  it  may,  like  any  other 
fact,  be  inferred  from  circumstances. 
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fiTATUTE  OP  Fkauds. — Charging  Goods  to  Third  Person, — CoUaUral  IVomtae. 
—The  mere  fact  that  the  seller  of  goods,  at  the  request  of  the  bajer, 
charges  them  to  a  third  person,  does  not  make  the  buyer's  promise  to  paj 
a  collateral  one  within  the  statute  of  frauds,  but  such  promise  is  an 
original  undertaking,  and  is  not  voidable  under  the  statute. 

From  thfe  Gibson  Circuit  Court. 
<7.  A.  BiLskirk,  for  appellant 
JET.  A.  Yeager,  for  appellees. 

Elliott,  J. — The  appellant  asks  a  reversal  upon  the 
ground  that  the  evidence  fails  to  prove  some  of  the  essential 
elements  of  the  appellees'  ca.se. 

It  is  true  that  in  order  to  recover  upon  a  complaint  for  the 
value  of  goods  sold  and  delivered,  the  plaintiff  must  prove 
a  delivery,  but  it  is  not  true  that  this  must  be  done  by  direct 
evidence,  for  it  may,  like  any  other  fact,  be  inferred  from 
circumstances.  As  there  was  indirect  evidence  fully  war- 
ranting the  conclusions  of  the  trial  court  upon  this  point,  we 
can  not  disturb  it. 

The  evidence  shows  that  the  goods  were  sold  to  the  de- 
fendant, although  they  were  charged  to  Albert  Kendle  at  his 
request.  The  fact  that  the  goods  were  charged  to  Kendle 
was  a  mere  circumstance  tending  to  support  the  appellant's 
theory,  but  it  is  not  of  such  force  as  to  control  the  positive 
testimony  upon  which  the  court  acted. 

The  mere  fact  that  the  appellees  in  compliance  with  ap- 
pellant's request  charged  the  goods  to  Kendle  does  not  make 
the  promise  of  the  appellant  a  collateral  one  within  the  stat- 
ute of  frauds.  If  the  goods  were  sold  to  the  appellant,  and 
if  he  promised  to  pay  for  them,  the  undertaking  was  an  orig- 
inal one,  and  is  not  voidable  under  the  statute.  A  buyer  can 
not  evade  paying  for  goods  sold  to  him  solely  upon  the 
ground  that  they  were  charged  to  another  person.  The  fact 
of  the  charge  to  a  third  person  affords  some  evidence  that 
the  original  contract  was  with  him,  but  the  evidence  is  by  no 
means  of  a  conclusive  character,  and  in  this  instance  the  evi- 
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dence  strongly  and  satisfactorily  shows  that  the  goods  were 
sold  directly  to  the  appellant. 

Judgment  affirmed. 

FUed  May  16, 1885. 


No.  11,797. 

The  Evansville  and  Terre  Haute  Railroad  Com-- 
PANY  V.  Mosier. 

BAiLBOADe. — KUHng  Oatde, — EmdeTiee, — It  is  not  necessary -for  the  plain tifl 
in  an  action  against  a  railroad  company  for  killing  cattle,  to  prove- 
by  positive  evidence  the  place  where  the  cattle  entered,  but  it  is  suffi- 
cient if  facts  are  proved  from  which  the  place  of  entry  can  be  inferred. 

Sauh,— Burden  Q^i^oq/". —The  burden  of  proof,  in  an  action  against  a  rail- 
road company  for  killing  cattle,  is  on  the  plaintiff  to  show  that  the 
place  where  the  cattle  entered  was  not  securely  fenced;  but  where  the- 
railroad  company  asserts  that  the  place  was  one  which  it  was  not  bound 
to  fence,  then  the  burden  is  on  it  to  establish  that  fact. 

Same. — Private  Cromngg.^ Fences, — The  general  rule  is  that  a  railroad 
company  is  bound  to  fence  private  crossings,  but  this  duty  is  not  owing 
to  the  person  for  whose  benefit  the  crossing  is  maintained. 

From  the  Knox  Circuit  Court. 

A.  Iglehart,  J.  E,  Iglehart  and  E,  Taylor,  for  appellant. 

Elliott,  J. — This  case  is  here  on  the  evidence.  The  aj>- 
pellee  was  the  owner  of  two  colts  which  were  kept  in  a  pas- 
ture adjoining  the  appellant^s  railroad  track.  They  escaped 
from  the  pasture,  went  upon  the  track  and  were  killed  by 
one  of  the  appellant's  locomotives.  The  pasture  was  owned 
and  used  by  the  appellee  in  common  with  four  other  persons- 
There  were  two  private  crossings  opening  from  it  upon  the 
track,  and  these  were  fastened  by  gates.  The  gates  were* 
about  one-half  of  a  mile  apart ;  the  south  gate  was  used  by 
the  appellee,  but  the  north  gate  was  not.  The  colts  entered 
the  track  from  the  north  gate  and  were  killed  not  far  from» 
the  .crossing.  The  gates  were  good  ones  and  were  usually 
kept  shut^  and  when  shut  the  track  was  securely  fenced. 
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The  contention  that  the  plaintiff  in  such  an  action  as  this 
must  prove  by  direct  evidence  the  place  where  the  animals 
entered  upon  the  track^  can  not  be  maintained.  It  is  true 
that  the  place  of  entry  is  the  important  question,  but  it  is 
not  true  that  it  must  be  shown  by  positive  evidence ;  it  is 
sufficient  if  circumstances  are  proved  from  which  the  fact 
can  be  legitimately  inferred.  Indianapolis,  etc.,  R,  R.  Co.  v. 
Collingwoody  71  Ind.  476 ;  Indianapolis,  etc.,  R.  W.  Co.  v. 
Thomas,  84  Ind.  194 ;  Louisville,  etc.,  R.  W.  Co.  v.  Ktous,  82 
Ind.  357;   Whitewater  R.  R.  Oo.  v.  BridgeU,  94  Ind.  216. 

The  plaintiff  in  such  an  action  as  this  has  the  burden  of 
showing  that  the  place  where  his  animals  entered  was  not 
securely  fenced,  but,  where  the  railroad  company  asserts  that 
the  place  was  one  which  it  was  not  bound  to  fence,  it  must 
affirmatively  establish  that  fact.  Ft.  Wayne,  etc.,  R.  R.  Co.  v. 
Herbold,  99  Ind.  91,  and  authorities  cited;  Baltimore,  etc.,  R. 
R.  Go.  V.  Kreiger,  90  Ind.  380.  It  was  for  the  appellant, 
therefore,  to  show  that  the  place  where  the  animals  of  the 
appellee  entered  was  one  which  it  was  not  bound  to  fence. 

The  general  rule  is  that  railroad  companies  are  bound  to 
maintain  fences  at  private  crossings.  Indiana  Central  R. 
W.  Co.  V.  Leamon,  18  Ind.  173;  Indianapolis,  etc.,  R.  R.  Co. 
V.  Lowe,  29  Ind.  545;  dncinnaii,  etc.,  R,  R.  Co.  v.  Ridge, 
64  Ind.  39 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Thomas,  84  Ind. 
194;  Baltimore,  etc.,  R.  R.  Co.  v.  Kreiger,  supra;  Railroad 
Co.  V.  Cunnington,  39  Ohio  St.  327. 

To  this  general  rule  there  are  exceptions.  The  duty  to  fence 
is  not  owing  to  one  who  has  undertaken  to  maintain  the  fence, 
nor  to  one  for  whose  benefit  the  private  crossing  is  maintained. 
Terre  Haute,  etc.,  R.  R.  Co.  v.  Smith,  16  Ind.  102;  Indian- 
apolis, etc.,R.  R.  Co.  V.  Shimer,  17  Ind.  295;  Bond  v.  Evan^ 
ville,  etc.,  R.  R.  Co.,  100  Ind.  301.  The  decision  in  the  case 
last  cited  controls  here,  for,  although  the  appellant  used  the 
south  crossing,  still  the  north  one  was  maintained  for  the 
benefit  of  those  with  whom  he  was  united  in  interest,  and  it 
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is  impossible  to  sever  their  interests.  All  were  interested  in 
the  crossing,  and  no  one  of  them  can  maintain  an  action  for 
it  loss  resulting  from  the  failure  to  keep  the  gate  constantly 
-closed.  The  duty  of  the  railroad  company  to  those  for  whose 
benefit  it  permits  the  crossing  to  be  maintained  is  very  diflFerent 
from  that  which  it  owes  to  other  persons  and  the  public.  So 
&r  as  concerns  those  for  whose  benefit  the  private  way  is 
maintained,  its  duty  does  not  extend  so  far  as  to  require  it 
to  exercise  constant  vigilance  to  keep  the  gate  closed. 

Judgment  reversed,  with  instructions  to  sustain  appellant^s 
motion  for  a  new  trial. 

FUed  May  21, 1885. 


No.  11,574. 

Alexander  v.  The  Board  op  Commissioners  op  Mon- 
roe County. 

From  the  Monroe  Circuit  Court. 
J.  W.  Bufskirh  and  H,  C.  Duncan^  for  appellant. 

J,  H.  Louden,  R.  W.  Men,  A,  Q.  Oamns,  E,  U.  G.  Chviiw,  W.  L,  OavinB 
and  h,  H,  Friedley,  for  appellee. 

Franklin,  C. — Without  stating  anything  about  the  issues  and  rulings 
of  the  court  in  this  case,  it  is  sufficient  to  say  that  the  precise  question 
presented  in  this  case  was  decided  adversely  to  appellant  in  the  case  of 
Bynum  v.  Board,  cte.,  100  Ind.  90.  Upon  the  authority  of  that  case,  the 
judgment  in  this  case  must  be  affirmea. 

Per  Curiam. — It  is  therefore  ordered  that  the  judgment  be  and  it  is 
affirmed  with  costs. 

Filed  Jan.  29, 1885;  petition  for  a  rehearing  overruled  April  2,  1886. 


600  SUPREME  COURT  OF  INDIANA. 

Sezson  v.  The  Board  of  Commissioners  of  Greene  Countj. 
No.  11,819. 

Sexson  t?.  The  Board  oy  Commissioners  of  Greene 

County. 

From  the  Greene  Circuit  Court. 

&  0.  FickcM,  &  W,  AxteU  and  W.  M.  Moffett,  for  appellant. 
A.  Q,  CavtM^  K  H,  C,  Oavim  and  W.  L.  Oavinsj  for  appellee. 

Collars,  C.  J.— In  this  action  appellant  seeks  to  recover  for  "  keeping, 
guarding  and  taking  care  of  the  jail  of  Greene  county,  and  the  prisoners 
therein  confined,"  exclusive  of  the  amount  allowed  for  boarding  the  prih- 
oners.  The  claim  is  wholly  for  services  as  above  stated,  and  involves  no 
item  of  expenditure  for  the  county  in  the  maintenance  and  fumishiDg  of 
the  jail.  The  case  is  in  every  particular,  so  far  as  any  legal  questions  are 
presented,  the  same  as  the  case  of  Bynum  v.  Board,  etc,  100  Ind.  90.  It 
was  held  in  that  case  that  sheriffs  are  not  entitled  to  recover  for  such  ser- 
yices.  Upon  the  authority  of  that  case  the  judgment  of  the  court  below 
in  this  is  affirmed,  with  costs. 

Filed  Jan.  30,  1885 ;  petition  for  a  rehearing  overruled  April  1, 1885. 
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ABANDONMENT. 

See  Partition,  4. 

ABATEMENT. 

See  Evidence,  18. 

ABORTION. 

See  Cbiminal  Law,  1  to  3. 

ACTION. 

See  HxTSBAND  and  Wife,  5;  Mortqaqe,  22;  Pleading,  6,  12,  21; 

Schools,  1. 

ADMINISTRATOR. 

See  Decedents'  Estates. 

ADMISSIONS. 

See  Evidence,  6,  7, 19;  New  Trial,  1. 

ADOPTION. 

1.  Order  cf  Court, — Fraud  of  Adoptive  Child, — A  complaint  seeking  to  have 
an  order  of  court  granting  the  prayer  of  a  petition  for  tne  adop> 
tion  of  a  child,  and  containing  the  averment,  *'  that  at  the  time  of 
said  adoption  said  defendant''  (the  adoptive  child)  "was  eighteen 
jeaVs  of  age,  and  knew  that  said  Preston  Brown"  (the  adoptive 
lather)  "was  a  person  of  unsound  mind,  and  that  so  knowing,  and  for 
the  purpose  of  becoming  the  heir  of  said  Preston  Brown,  and  secur- 
ing the  property  of  said  Brown,  he  gave  his  consent  to  said  adoption, 
and  permitted  said  adoption  to  be  made,"  does  not  show  euch  fraud  as 
will  vitiate  the  order  of  the  court.  Bromi  v.  Broum^  340 

2.  Scone. — Judgment  Ordering  Adoption,— CoUaleral  Attack,— A:  judgment  of 

a  court  of  competent  jurisdiction,  ordering  the  adoption  of  a  child, 
fixes  its  status,  is  conclusive,  and  can  not  be  collaterally  attacked.  lb, 

3.  Same, — Insanity  of  Adoptive  Father. — A  judgment  upon  the  petition  of 

a  person  of  unsound  mind,  praying  the  adoption  of  a  child,  is  not 
void,  and  can  only  be  set  aside  for  cause.  lb. 

4.  Same, — Remedy  of  Natural  Heirs,— Equity,— Diligence.— Where  natural 
heirs  seek  to  set  aside  an  order  for  the  adoption  of  a  child,  their 
remedy  is  in  equity ;  they  must  proceed  promptly,  and  a  delay  of 
ten  years  will  be  fatal  to  their  suit.  /6. 

ADULTERY. 

See  Husband  and  Wife,  3  to  6. 

ADVERSE  POSSESSION. 

See  Real  Estate,  Action  to  Recover,  6. 

AFFIDAVIT. 

See  Execution,  1 ;  New  Trial,  3 ;  Practice,  34. 
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AGENT. 
See  Corporation  ;  Drainage,  2;  Fraud,  3  to  5 ;  Principal  and  Aoekt. 

AGREEMENT. 

See  Contract;  Judgment,  6;  Marriage,  3;  Partition,   6,  7;  Real 

Estate,  6 ;  Statute  of  Frauds,  1. 

ALTERATION. 
See  Promissory  Note,  2. 
APPEAL. 
.See  Board  of  Health,  5;  County  Commissioners,  1,2,  4,5;  Drainage, 
7,;  Gravel  Road,  2, 4,  5 ;  Highway,  2 ;  Judgment,  5,  6  ;  Judicial 
Sale  ;  Jurisdiction  ;  Practice,  1,  34 ;  Special  Finding,  1 ;  Su- 
preme Court,  2. 

APPEAL  BOND. 
See  Gravel  Road,  5. 
1.  LiabUUy  of  Obligors. — Bent  </  Ijind  Pending  Appeal, — The  obligors  upon 
an  appeal  bond,  given  hj  the  defendant  on  appeal  to  the  Supreme 
Court  from  a  judgment  for  the  possession  of  real  estate,  are  liable 
for  the  amount  of  the  money  judgment,  and  for  the  rental  value  of 
the  real  estate  pending  the  appeal.  Hays  v.  WHsUuh,  iw 

"2.  Same. — Stay  of  Proceedings. — Consideration. — The  legal  effect  of  an  ap- 
peal bond,  given  by  a  defendant  on  appeal  to  the  Supreme  Court 
from  a  judgment  against  him  for  possession  of  real  estate,  is  to  stay 
proceedings  upon  such  judgment,  which  is  a  sufficient  consideration 
to  bind  the  obligors.  lb. 

.3.  Surety. — Subrogation. — Equity. — A  surety  on  an  appeal  bond  has  a  right 
to  be  subrogated  to  the  lien  of  the  judgment  appealed  from  and  paid 
by  him,  and  his  equities  are  superior  to  those  ot  a  purchaser  in  gooti 
faith  who  buys  the  land  on  wnich  the  judgment  is  a  lien  after  the 
execution  of  the  appeal  bond.  Peiree  v.  HigginSf  17 f^ 

A.  Same. — Effect  of. — The  undertaking  of  the  surety  in  an  appeal  bond  to 
pay  the  judgment  does  not  cut  off  his  right  to  subrogation,  and  per- 
sons who  buy  after  the  execution  of  the  bond  are  chargeable  with 
notice  of  his  right  to  subrogation.  lb. 

ARGUMENT  OF  COUNSEL. 
See  Criminal  Law,  5 ;  Practice,  21,  22,  32,  33. 

ASSIGNMENT. 
See  Practice,  6 ;  Principal  and  Surety,  2. 
ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Trud  Estate. — Suit  by  Assignee. — Exhibit. — In  a  suit  by  an  assignee  in  a  vol- 
untary assignment  for  the  benefit  of  creditors^  for  the  recovery  of  s 
part  of  the  trust  estate,  he  must  allege  that  the  deed  of  assignment  to 
nim  has  been  duly   recorded  in  the  recorder's  office  of  the  proper 
county,  and  must  file  a  copy  of  such  deed  as  an  exhibit;  otherwise 
his  complaint  must  be  held  bad  on  demurrer  for  the  want  of  sufficient 
facts.  Wheeler  v.  Hawkiw,  486 

ASSIGNMENT  OF  ERROR. 

1.  Answer. — An  assignment  of  error  in  the  Supreme  Court,  that  the  court 
below  erred  in  sustaining  a  demurrer  to  a  paragraph  of  answer,  does 
not  call  in  question  ttie  sufficiency  of  the  complaint 

StachreU  v.  Slate,  exreL,l 

2.  I\xijetiee. — A  joint  assignment  of  error  presents  no  (question  upon  any 
ruling  against  one  party  individually.  Qtiiek  v.  Brennerf  SSO 
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3.  CUrieal  Error, — Supreme  Courl, — A  mere  clerical  mistake  in  an  assign- 
ment of  error,  such  as  the  use  of  one  word  for  another,  will  not  pre- 
clude the  Supreme  Court  from  considering  and  deciding  the  precise 
question  manifestly  intended  to  be  presented.      London  v.  WhiU,S49 

ATTACHMENT. 
See  Fraud,  6  to  8. 

1.  GamiaAce. — Liability  of.^A  garnisliee,  from  the  time  of  the  service  of 
the  summons  upon  him,  is  accountable  to  the  plaintiff  in  the  action 
for  the  amount  of  money,  property  or  credits  in  his  hands,  or  due 
and  owing  from  him  to  the  defendant. 

First  Na^l  Bank  v.  Armstrong,  2U 

2.  Same. — Cotwertian  </  Securities  afler  Summons. — Where  a   bank,  sum- 

moned as  garnishee,  after  the  service  of  summons,  converts  and  dis- 
poses of  collateral  securities  held  by  it,  the  burden  is  upon  it  to 
account  to  the  plaintiff  and  to  show  that  it  has  properly  discharged 
its  duty  as  custodian  of  such  securities.  lb. 

3.  Bond. — Parties.^  Complaint. — The  complaint  of  B.  and  S.,  on  an  attach- 
ment bond,  averred  a  suit  by  the  principal  defendant  against  B.  and 
S.,  and  affidavit  that  B.was  a  non-resident,  and  an  undertaking  in  at- 
tachment in  the  usual  form,  payable  to  the  defendants  for  all  dam- 
ages he  may  sustain,  etc.,  the  issuing  of  a  writ  of  attachment  against 
B.  and  S.,  under  which  the  sheriff  seized  and  held  a  stock  of  goods 
which  they  owned  as  partners,  until  it  was  released  by  a  delivery 
bond ;  that  upon  the  attachment  there  was  a  judgment  for  B.  and  S. ; 
that  that  proceeding  was  wrongful,  to  their  damage. 

Held,  on  demurrer  to  the  complaint,  that  it  was  bad,  because  S.  had  no 
right  of  action  jointly  with  B.  or  otherwise.       Faulkner  v.  Biigel,  S29 

ATTORNMENT. 

See  Landlord  and  Tenant,  6. 

BANKRUPTCY. 

See  Judgment,  1 ;  Mortgaqe,  16 ;  Sheriff's  Sale,  6,  6. 

BASTARDY. 

See  New  Trial. 

1.  Faiiemity  of  Child, — HarmUss  Error. — Instruction. — Where,  in  a  trial  for 
bastardy,  all  the  facts  essential  to  a  recovery  are  established  by  un- 
contradicted evidence,  and  practically  conceded,  except  that  of  the 
paternity  of  the  child,  an  instruction  which  directs  the  attention  of 
the  jury  to  that  question  specifically,  is  harmless  to  the  defendant. 

Harper  v.  State,  ex  ret.,  109 

2.  Evidence. — It  is  proper  to  permit  the  relatrix,  in  a  prosecution  under 

the  statute  regu  lating  proceedings  in  bastardy  cases,  to  prove  that  the 
defendant  was  frequently  in  her  company.     Marks  v.  State,  ex  ret.,  S5S 

BILL  OF  EXCEPTIONS. 
See  Criminal  Law,  9,  16;  Practice,  1,  15,  26,  34. 

1.  Short-Hand  Reporter. — Where  a  bill  of  exceptions  purports  to  contain 

the  evidence,  and  it  appears  in  the  form  of  a  short-hand  report  writ- 
ten out,  with  the  clerk's  certificate  that  the  manuscript  was  filed  in 
his  office,  "furnished  by  I.  K.,  short-hand  reporter  of  said  court," 
there  is  a  substantial  compliance  with  the  statute  upon  the  sub- 
ject. Lord  V.  Bishop,  SS4 

2.  Testimony. — Praetiee. — In  order  to  make  testimony  a  part  of  the  record, 
on  appeal,  the  bill  of  exceptions  must  state,  not  merely  that  such 
testimony  was  offered,  but  that  it  was  given. 

Peek  V.  LouisvillSy  etc,  R  W.  Cb.,  S66 
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BOARD  OF  HEALTH. 

1.  County  Commifssionen, — Secretary. — Under  the  statute^  R.  S.  1881,  sec- 
tion 4993,  the  county  commissioners  constitute  the  board  of  health 
of  the  county,  and  a  physician  who  is  selected  by  the  county  board 
of  health  as  its  secretary  is  entitled  to  such  compensation  from  the 
county  treasury  as  such  board  may  determine.       Waller  v.  Wood,  1S8 

2.  Same. — Oompenmtiony  How  PaicL — When  the  secretary's  compensation 

is  determined  by  the  board  of  health,  it  is  the  duty  of  the  county  com- 
missioners as  such  to  cause  it  to  be  paid  out  of  the  county  treasnir 
by  the  auditor's  warrant  for  the  amount  on  the  treasurer.  iL 

3.  Same. —  Preaumption. —  Supreme  (Joui'L — Where  the  county  commission- 
ers made  an  allowance  to  the  secretary  of  a  board  of  health,  the  i>u- 

Sreme  Court  will  presume,  in  favor  of  the  ruling  of  the  circuit  court 
ismissing  an  appeal  therefrom,  that  the  board  of  health  had  deter- 
mined the  amount  of  his  compensation,  and  that  the  allowance  was 
made  by  the  county  commissioners  in  payment  of  the  same.  /6. 

4.  Sam^. — Qu^y  Whether  the  allowance  by  the  county  commissioners  to 

the  secretary  of  the  county  board  of  health  is  not  of  itself  a  deter- 
mination of  the  amount  oi  such  compensation  within  the  meaning  of 
the  statute.  /6. 

6.  Same. — AppeaL — Discretion  of  Board  of  Health. — No  appeal  lies  from 
an  order  of  a  county  board  of  health  fixing  the  compensation  of  its 
secretary,  the  statute  creating  boards  of  health  investing  them  with 
discretionary  power  in  that  regard,  and  making  no  provision  for  ap- 
peal, lb. 
BOXD. 

See  Appeal  Bond;  Attachment,  3 ;  Decedents'  JSstatbs,  1;   G&avel 
Road,  1;  Guardian  and  Ward,  3. 

BRIDGES. 
See  NEOLiGENCEy  1,  2. 

BROKER. 
See  Principal  and  Agent. 

BURDEN  OF  PROOF. 
See  Attachment,  2 ;  Demurrer  to  Evidence,  6 ;  Gravel  Road,  4 ; 
Negligence,  2 ;  Pleading,  24;  Practice,  2, 32 ;  Railroad,  9;  Spe- 
cial Finding,  2. 

CHANGE  OF  VENUE. 
See  Practice,  22. 

CHATTELS. 
See  Chattel  Mortgage  ;  Fraud,  6  to  8 ;  Judgment,  6. 
CHATTEL  MORTGAGE. 
Foreclosure.— D^ieiency.^  Waiver. —Payment.— SembUy  that  a   mortgagee  of 
chattels,  to  secure  a  personal  claim  against  the  mortgagor  for  any  bal- 
ance of  the  mortgage  debt  after  the  sale  of  the  mortgaged  chattels, 
must  foreclose  his  mortgage  and  sell  such  chattels  under  the  decree  of 
court;  that,  by  selling  in  any  other  way,  he  will  waive  all  claim  for 
any  such  deficiency,  and  that  his  taking  and  retaining  possession  of 
such  chattels,  without  foreclosure  of  his  mortgage  ard  sale  under  the 
decree,  will  constitute  payment  of  the  mortgage  debt. 

Landm  v.  White,  B49 
CITY. 
See  Drainage,  19 ;  Taxes. 


INDEX.  605 

COLLATERAL  ATTACK. 

See  Adoption,  2. 

COMMON  CARRIER 

See  Delivery. 

CONDITION. 

See  Contract,  7 ;  Deed,  1,  2 ;  Mortgage,  15. 

CONSIDERATION. 

See  Appeal  Bond,  2 ;  Evidence,  10, 11 ;  Pleading,  20. 

CONSPIRACY. 

See  Evidence,  7 ;  Fraud,  1  to  3. 

CONSTABLE. 

Exeeuiion, — I^oteeium  of  Officer  by  Writ. — A  constable  is  protected  by  a  writ 

regular  on  its  face  and  issued  by  a  court  of  competent  jurisdiction. 

HarUep  v.  Cole,  4^8 
CONSTITUTIONAL  LAW. 
See  County  Commissionebs,  1 ;  Prosecuting  Attorney. 

1.  Statute, — Natural  Right. — Whether  a  statute  encroaches  upon  natural 

rights  of  the  citizen  is  a  legislative  and  not  a  judicial  question,  and 
courts  can  not  overthrow  a  statute  upon  the  ground  that  it  en- 
croaches on  natural  rights.  Hedderich  v.  State^  564 

2.  Same, — Legisiutive  Power. — The  only   limitations  upon   the  power  of 

the  Legislature  are  those  imposed  by  the  State  Constitution,  the 
Federal  Constitution,  and  the  treaties  and  acts  of  Congress  adopted 
and  enacted  under  it.  /&. 

3.  Same. — Title  of  Acts  of  Legislature. — The  title,  "An  act  concerning  pub- 

lic offences  and  their  punishment,"  is  sufficiently  comprehensive  to 
include  all  crimes  and  misdemeanors.  lb, 

4.  Same. — Intoxicating  Liquors. — License. — The  statute  prohibiting  the  sale 
of  intoxicating  liquor  between  the  hours  of  eleven  o^clock  p.  M.,  aud 
five  o'clock  a.  m.,  is  constitutional,  and  applies  to  licensed  retailers 
of  intoxicating  liquor.  lb. 

CONTINUANCE. 

1.  Practice. — Depositiun. — DUigenee. — Where  a  witness  resides  in  another 
State,  it  is  tne  duty  of  a  party  to  take  his  deposition,  and  if  he  fails 
to  do  this  he  can  not  secure  a  continuance  upon  the  ground  that  the 
witness  promised  to  be  in  attendance  at  the  trial,  but  violated  his 
promise.  Marks  v.  SlatCf  ex  rel.y  S5S 

2.  Same. — Harmless  Error. — Where  a  party  applies  for  a  continuance  upon 

the  ground  that  a  witness  is  absent,  but  it  appears  that  on  the  trial 
the  witness  was  present  and  testified,  the  error  in  refusing  the  contin- 
uance is  a  harmless  one.  lb. 
CONTRACT. 
See  County  CoMMisaiONERS,  6 ;  Decedents'  Estates,  4 ;  Delivery  ;  Ev- 
idence, 17,  23;  False  Imprisonment,  1,  2;  Fraud,  1,  4,  5;  Insur- 
ance; Pleading,  15,  16;  Statute  of  Frauds. 
1.  Tender. — Excuse  for  not  Producing  Mone\j. — A  buyer,  who  contract  to 
make  a  tender  at  a  specified  time,  performs  his  part  of  the  contract  if 
he  goes  to  the  house  of  the  seller,  who  has  no  other  place  of  business, 
on  the  day  named,  prepared  to  make  a  tender,  and  not  finding  him 
makes  ineffectual  search  for  him,  hut  does  not  find  him  for  several 
days  afterwards,  and  then  offers  the  money  and  is  notified  that  it  will 
not  be  accepted ;  and  such  refusal  operates  as  an  excuse  for  not  actu- 
ally producing  the  money.                                     Mathis  v.  Thomasy  119 
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2.  Same, — Effect  of  Refasal, — A  purcliaser  who  has  once  made  a  valid  tender 
of  moneji  and  is  notitied  tiiat  the  seller  repudiates  the  contract,  is 
not  bound  to  make  a  second  or  subsequent  tender.  lb, 

3.  Same, — Sufficient  if  Money  Present  although  in  Possession  of  Third  Person,— 

A  tender  is  good  if  the  money  is  present  and  the  purchaser  can  secare 
it  at  once  and  immediately  deliver  it  to  the  seller,  although  it  may 
at  the  time  be  in  the  possession  of  a  third  person.  76. 

4.  Pleading. — A.  bought  a  wind-mill  of  B.,  for  which  he  agreed  to  pay 
one  hundred  dollars  in  cash  "  when,"  as  the  contract  proyided,  "the 
mill  is  up  and  in  good  working  order,"  and  in  the  contract  was  writ- 
ten this  stipulation  :  ''  If  you  accept  this  order  and  ship  me  the  good^^ 
ordered  above,  it  is  with  the  distinct  understanding,  and  is  a  part 
of  this  contract,  that  if  the  mill  does  not  work  well  K>r  sixty  days  af- 
ter erected,  I  am  to  notify  you,  and  give  you  sixty  davs  after  the  re- 
ceipt of  such  notice  by  you  in  which  to  remedy  the  defect,  and  if  you 
can  not  make  it  work  well  you  are  to  remove  the  wind-mill  and  re- 
lease me  from  the  amount  which  I  have  paid  for  said  mill  as  above 
stipulated." 

Held,  that  this  provision  did  not  make  it  necessary  for  the  seller  to  aver 
in  his  complaint  that  the  mill  did  work  well  for  sixty  days,  but  that 
the  effect  of  the  stipulation  is  not  to  postpone  the  cash  payment,  but 
to  enable  the  buyer  to  get  back  the  money  paid  by  him  il  the  mill  did 
not  so  work.  McUlamrock  v.  Flint,  ^76 

6.  Same, —  Warranty. — It  is  not  suflScient  to  aver  in  general  terms  that  a 
wind-mill,  sold  under  the  provisions  of  the  contract  above  set  forth, 
did  **  not  work  well,"  but  the  particulars  wherein  it  was  defective,  or 
wherein  it  failed  to  work,  must  be  stated.  P>. 

6.  Same, — Sale. — Implied  Warranty. — Where  a  manufacturer  sells  an  ar- 

ticle manufactured  by  him  with  knowledge  of  the  place  where  it  i» 
to  be  used,  and  the  purpose  to  which  it  is  to  be  applied,  he  impli- 
edly warrants  that  it  is  reasonably  fit  and  suitable  for  such  place  and 
purpose.  76. 

7.  Railroads, — Condition  Precedent, — To  assist  the  plaintiff,  a  railroad 
company,  in  building  its  road  as  proposed,  H.  agreed  in  writing  to  pay 
it  $200  upon  the  arrival  at  Delphi  from  Indianapolis  of  the  first  train 
of  cars  over  the  track  of  railroad  proposed  to  be  built  by  the  plaintiff' 
from  Indianapolis  to  Chicago.  The  road  was  built  from  Delphi  to^ 
within  one  and  a  half  miles  of  Indianapolis,  but  by  a  different  route, 
and  thence  to  a  depot  in  the  latter  place  the  track  of  another  mad  was 
used,  and  by  this  line  a  train  of  cars  came  from  Indiana[K)lis  to  Delphi. 

Held,  that  the  condition  precedent  was  not  performed,  and  there  could  be 
no  recovery.  Indianapolis,  etc.,  H.  11,  Co„  v.  Holmes,  S4^ 

8.  Principal  and  Agent.—  CommiWofw.— The  appellant  and  the  appellee  en- 
tered into  a  written  contract  on  the  7th  day  of  July,  1880,  wherein 
the  former  agreed  to  pay  the  latter  three  per  cent,  commission  for 
selling  real  estate;  subsequentlv  a  verbal  contract  was  made,  wherein 
it  was  agreed  that  the  appellee'should  enter  the  service  of  the  ai»DeI- 
lant  at  a  compensation  of  one  dollar  and  twenty-five  cents  per  day, 
but  there  was  evidence  showing  that  the  written  contract  was  not 
modified  or  abrogated;  and  that  the  compensation  stipulated  in  the 
verbal  contract  was  for  managing  appellant's  general  business. 

Held,  that  the  verbal  contract  did  not  necessarily  supersede  the  original 
written  agreement,  and  prevent  the  agent  from  recovering  commissionF 
for  services  performed  under  it.  Smith  v.  Zan€,  4P 

9.  Delivenj. —  Pleading. —  Complaint. —  Variajiee. — The  complaint  alleged 
that  the  plaintiffs  agreed  to  deliver,  and  the  defendant  to  receive,  at  a 
stipulated  price,  one  hundred  stock  hogs  within  twenty  days  fron> 
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the  date  of  the  agreement,  at  either  of  two  designated  scales,  where 
said  hogs  were  to  be  delivered  to  tlie  plaintiffs ;  that  the  plaintiffs 
had  the  hogs  ready  for  delivery  at  the  time  and  place  agreed  upon, 
and  notified  the  defendant  to  that  effect,  who  refused  to  receive  them. 
The  evidence  tended  to  show  that  plaintiffs  purchased  the  hogs  from 
different  persons  and  had  them  ready  to  be  delivered,  and  that  they 
then  notified  the  defendant  of  their  readiness  to  deliver,  and  re- 
quested him  to  be  at  the  scales  to  receive  them,  but  plaintiffs  had 
not  actually  driven  the  hogs  to  the  scales. 

Held,  that  there  was  a  substantial  compliance  with  the  contract  on  the 
part  of  the  plaintiffs,  and  that  the  evidence  sustains  the  complaint 
in  its  general  scope  and  meaning.  Ckrter  v.  Cartei'f^oO 

10.  Promvie  to  Make  CompeMcUion  for  So-vuxs  by  WiU. — A  promise  to  make 
a  devise  to  one  who  has  rendered  services  to  the  promisor  at  his  re- 
quest, as  a  compensation  for  such  services,  is  a  valid  promise,  for  a 
breach  of  which  an  action  will  lie.  CkiviT^eas  v.  Euahlouy  500 

CONVERSION. 

See  Attachment,  2. 

CONVEYANCE. 

See  Dedication,  5;   Deed;   Descent,  1;   Fraudulent  Conveyance; 

Landlord  and  Tenant,  6 ;  Partnership  ;  Sheriff's  Sale,  6. 

CORPORATION. 
See  Schools. 
Foreian. — Filing  Authority  of  Agents  taith  Gounty  Chrk.SUOute  Qmstrued.— 
Sections  3022  and  3023,  R.  S.  1881,  providing  that  the  agents  of  a 
foreign  corporation,  before  entering  upon  their  business  as  such,  shall 
file  evidence  of  authority  with  the  clerks  of  the  counties  in  which  it 
is  proposed  to  do  business,  contemplate  only  such  agents  as  propose 
to  transact,  within  this  State,  the  business  in  which  the  corporation 
is  engaged,  and  do  not  apply  to  persons  who  are  engaged  in  appoint- 
ing agents  to  do  its  business.  D.  aS.  Morgan  £  Co.  Y.  WnUej  41S 

COSTS. 
See  Drainage,  1 ;  Judgment,  6. 
COUNTER-CLAIM. 
See  Mortgage,  19. 
COUNTY  AUDITOR. 
See  Mortgage,  6, 10;  Railroad,  1;  School  Fund. 
COUNTY  CLERK. 
See  Corporation;  Criminal  Law,  14; ^Execution;  Mortgage,  11. 
OompenvUionfor  Official  iSfe^-rJcea.— Before  a  county  clerk  is  entitled  to  de- 
mand compensation  from  the  county  treasury  for  services  performed 
by  him  in  his  official  capacity,  he  must  show,  first,  a  statute  authoriz- 
ing him  to  receive  compensation    for  such  services  and  fixing  the 
amount  thereof,  and,  second,  a  statute  authorizing  the  county  com- 
missioners to  pay  for  such  services  out  of  the  county  treasury.' 

Noble  V.  Boardy  etc.,  1S7 

COUNTY  COMMISSIONERS. 
See  Board  OP  Health  ;  County  Clerk;  Gravel  Road;  Highway,  1, 

2;  Mandamus;  Negligence,  1,2, 4;  Railroad,  1;  School  Fund. 
1.  Constitutional  Law. — Inferior  Courts, — Jnrisidviion. — Appeal.. — Under  sec- 
tion 1,  of  article  7,  of  our  State  Constitution  of  1851  (section  161,  R. 
S.  1881),  it  was  competent  for  the  General  Assembly  to  provide  by  law 
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that  the  board  of  commissioners  of  each  county  should  constitutes 
court  of  inferior  jurisdiction,  and  to  clotlie  such  court,  as  has  been 
done,  with  original  jurisdiction  and  judicial  power  over  claims  and 
accounts  against  the  corporate  county,  and  other  matters  of  local  in- 
terest, providing  for  appeals  from  its  decisions  to  courts  of  superior 
jurisdiction.  Siate^  ex  rd.y  v.  Board,  etc,  fiif 

2.  Practice. — Claim  against  County, — Jurisdiction  of  ComUy  Board. — Appeal— 
Res  AdjudicaUi.—  Uti^er  sections  6758,5751)  and  5760,  R.S,  1881,in 
force  since  May  31st,  1879,  the  board  of  commissioners  of  the  county 
has  exclusive  original  jurisdiction  of  any  claim  against  such  county, 
and  the  decision  of  such  board  either  for  or  against  such  claim,  if 
not  appealed  from  as  provided  by  law,  is  final  and  conclusive,  and  the 
adjudication  may  be  pleaded  in  bar  of  another  suit  on  such  claim.  Ih. 

3.  Statute  Onvetrued. — The  sessions  of  the  board  of  commissioners,  pursu- 

ant to  section  4441,  B.  S.  1881,  are  held  for  the  sole  purpose  of  receiv- 
ing from  the  school  trustees  the  reports  therein  provided  for  and  tak- 
ing action  thereon,  and  the  board  has  no  power  to  transact  any  other 
business.  Fahlor  v.  Board,  etc,  167 

4.  Claims  Against  County. — Jurisdiction  of  County  Board.— Repeal  cf  Adhif 
/m/)/iccUid».— Theact  of  1852  (section  5771,  K.  S.  1881),  providing  that 
a  claimant  might  either  appeal  from  the  decision  of  the  board  of 
county,  commissioners  disallowing  his  claim,  or  bring  an  original 
action  against  the  county,  was  repealed  by  implication  by  the  act 
of  1879  (Acts  1879,  p.  106),  and  the  only  manner  in  which  the  circuit 
court  can  acquire  jurisdiction  of  such  a  claim,  whatever  its  nature,  is 
by  appeal  from  a  decision  of  the  board.       Boards  etc.,  v.  Maxwell,  ^68 

6.  Claim  Against  County.— Heading. — A  statement  of  a  claim  which  is 
sufficient  to  inform  the  board  of  commissioners  of  what  is  demanded, 
and  to  bar  another  claim  for  the  same  thing,  without  averring  all  the 
facts  necessary  to  be  proved  in  order  to  establish  the  claim,  is  suffi- 
cient on  motion  to  dismiss,  both  before  such  board  and  in  the  circuit 
court  on  appeal.  Duncan  v.  Board,  etc,  4^9 

6.  Same. — Contract  to  Examine  Treasurer's  Accounts. — The  board  of  county 
commissioners  have  power  to  contract  for  an  examination  and  ad- 
justment of  the  accounts  of  the  county  treasurer,  and  an  action  may 
be  maintained  against  the  county  on  such  contract.  lb* 

COUNTY  RECORDER. 
See  MoRTQAOE,  10, 11. 

COUNTY  TREASURER. 

See  County  Commissioners,  6 ;  Railroad,  1 ;  Taxes,  3,  4. 

COURTS. 

See  CoiTNTY  Commissioners,  1. 

Judicial  Knowledge. — Counties. — The  courts  of  a  State  take  judicial  notice  of 
the  geography  of  its  counties,  their  boundaries  ana  the  location  of 
towns  therein.  Ixmi/nnUe,  etc.,  R.  W.  Co.  v.  Hixon,  SS7 

COVENANTS. 
See  Deed,  4,  5 ;  Landlord  and  Tenant,  6. 
CRIMINAL  LAW. 
See  Instrttctions  to  Jury,  3;  Intoxicating  Liquor;  Ma&biaqe,  2. 
1.  Abortion. — Indictment. — Duplicily. — Where  an  indictment  is  not  entirely 
formal  in  all  its  parts,  but  may  be  construed  as  merely  averring  spe- 
cificallv  that  the  death  of  the  woman  was  caused  by  the  efforts  of 
the  defendant  to  procure  an  abortion,  such  Indictment  is  not  bad  for 
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duplicity  in  charging  abortion  and  also  involuntary  manslaughter  in 
the  same  count.  Traylor  v.  Stete,  65 

2.  Same. — Evidence. — Order  of  Prooje. — Corpus  Delicti.— To  sustain  a  crimi- 

nal charge,  proof  of  two  distinct  propositions  must  be  made,  first,  that 
the  act  constituting  the  essence  of  tlie  offence  was  done,  and,  second, 
that  it  was  done  by  the  person  charged.  In  regular  order,  evidence 
tending  to  implicate  the  party  on  trial  ought  not  to  be  introduced 
until  the  principal  fact,  the  corpus  delicti,  has  been  established,  and 
to  sustain  a  conviction  it  ought  to  be  proved  beyond  a  reasonable 
doubt.  lb. 

3.  Same.— In  a   prosecution  for  procuring  an  abortion  resulting  in  the 

death  of  the  pregnant  woman,  it  is  the  procurement  of  the  miscar- 
riage that  constitutes  the  coitus  delicti.  lb. 

4.  RaDe. — Locus  of  Crime. — Evidence. — In  a  prosecution  for  rape  commit- 
ted upon  a  female  child  under  the  age  of  twelve  years,  where  the  prose- 
cuting witness  testified  on  her  examination  before  a  justice,  that  the 
crime  was  committed  in  a  certain  field,  but  on  the  trial  of  the  cause 
in  tlie  circuit  court  testified  that  it  occurred  in  the  defendant's  barn, 
it  is  error  to  reject  evidence  tending  to  show  the  motives  inducing 
the  change  of  the  locus  of  the  crime.  Bessette  v.  State,  85 

6.  Same. — Pioseculiny  Attorney, — Argument  of  Counsel. — It  is  the  duty  of  the 
trial  court  to  control  and  direct  the  argument  of  counsel;  and  where 
the  prosecuting  attorney  is  permitted,  over  objection,  to  comment  on 
the  |)ersonal  appearance  of  toe  defendant,  not  as  a  witness,  nor  on  ac- 
count of  his  manner  and  bearing  as  such,  but  as  indicating  a  proba- 
bility of  guilt,  or  to  refer  to  a  particular  juror  as  having  become  prej- 
udiced in  the  case,  it  is  such  error  as  will  reverse  the  judgment.      lo. 

6.  Indictment. — Surplusage  and  Repugnancy. — An  indictment  which  is  other- 
wise sufficient  is  not  bad,  under  the  statute,  because  of  any  surplusage 
or  repugnant  allegations  which  do  not  afiect  the  substantial  rights  of 
the  defendant  upon  the  merits.  Myeis  v.  Slate,  S79 

7.  Same. — Forgery. —  When  Purport  Clause  Unnecessary. — Where  an  indict- 

ment charges  the  forgery  of  "  a  certain  order,  purporting  to  have  been 
made  and  executed  by  one  Vincent  T.  West,"  and  following  this 
charge  the  order  is  set  out  in  hose  verba,  and  according  to  its  tenor  it  was 
signed  "  Dr.  West,"  the  purport  clause  will  be  regarded  as  surplusage, 
and  disregarded.  jb. 

8.  Same.— Misspelled  TTorrf.— Where  an  indictment  charges  the  forgery  of 
an  order  for  goods  and  chattels,  and  the  order,  as  set  out,  is  for  "$3.00 
of  grociers,"  the  misspelling  does  not  render  the  indictment  bad.  lb. 

9.  Practice.— Bill  of  Erceplions. —In  criminal  cases,  leave  to  file  a  bill  of 
exceptions  must  be  asked  and  obtained  during  the  trial,  and  leave 
asked  and  obtained  ten  days  after  final  judgment  is  too  late,  as  the 
judgment  terminates  the  trial.  Hunter  v.  State,  406 

10.  Practice.— Indictment— Motim  to  Strike  Out.— A  motion  to  strike  out 
part  of  an  indictment  is  not  recognized  by  the  r»l,es  o'  practice  m 
criminal  cases.  ^«^^*«'  ^-  ^"^^^  ^^^ 

11.  Same.— Instructions.— What  Record  Mutt  Om/ain.— Instructions  are  re- 
garded as  an  entirety,  and  where  error  is  alleged  in  the  givmg  of  in- 
structions the  record  must  show  that  there  was  error  in  the  insU-uc- 
tions  taken  as  a  whole.  It  is,  therefore,  necessary  for  the  record  to 
contain  so  much  of  the  instructions  at  least  as  affirmatively  shows 
error,  and  the  better  practice  is  to  embody  all  the  instructions  m  the 
record.  ^*- 

12.  Same. — Evidence. — Riot. — Res  Gestce.— The  acts  and  declarations  of  per- 

VOL.  101.— 39 
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sons  engaged  in  the  commission  of  a  riot  are  admissible  against  them 
as  part  of  the  res  geatce,  although  such  evidence  may  also  show  the  ma- 
licioas  destruction  of  property.  lb. 

13.  Larceny. — Indictment — The  charging  part  of  an  indictment  reads 
thus:  ''Jonathan  W.  Heath,  late  of  said  county,  on  the  13th  of  Au- 
gust, 1880,  at  the  county  and  State  aforesaid,  did  then  and  there,  two 
head  of  cattle,  commonly  called  steers,  of  the  value  of  sixteen  dollars 
each,  of  the  goods  and  chattels  of  William  Osborn,  then  and  there 
being  found,  did  feloniously  steal,  take  and  drive  away.*' 

HddL  that,  although  in  artistically  drawn,  the  indictment  was  sufficient 

Heaik  V.  SUUt,  51S 

14.  Same.— Failure  to  Record  IruiicimenL— The  failure  of  the  clerk  to  enter 
the  indictment  in  the  order-book  can  not  be  made  the  ground  of  a  mo- 
tion to  quash.  Jb. 

15.  Same. — Return  of  Indictment. — A  recital  in  the  record,  that  the  grand 
lury  come  into  open  court  and  present  an  indictment,  followed  by  an 
indictment,  is  sufficient  to  show  its  due  return.  ib, 

16.  Same.— 'Exceptions. — Bill  of  Exceptions, — A  defendant  who  flees  to  escape 
judgment,  and  remains  out  of  tlie  jurisdiction  of  the  court  for  two 
yearS;  can  not  have  exceptions  entered,  nor  can  he  secure  a  bill  of  ex- 
ceptions after  such  a  lapse  of  time.  lb- 

17.  Title  of  Acts  of  Legislature, — The  title  "An  act  concerning  public  oflences 
and  their  punishment,"  is  sufficiently  comprehensive  to  include  all 
crimes  and  misdemeanors.  Hedderich  v.  StaJUj  oVi 

18.  Same. — A  provision  in  a  statute,  prescribing  a  penalty  of  fine  and  im- 
prisonment against  one  who  does  a  designated  act,  is  a  sufficient 
declaration  that  the  prohibited  act  is  unlawful.  Ih, 

19.  Same. — Definition  of  Crime.  ~  It  is  sufficient  if  an  offence  is  so  defined  as 

to  convey  to  the  mind  of  a  person  of  ordinary  intelligence  adequate 
information  of  the  evil  intended  to  be  prohibited.  lb. 

CROSS-EXAMINATION. 
Sec  Evidence,  3, 16 ;  Witness,  1  to  3,  5. 
CUSTOM. 
See  Evidence,  24. 
DAMAGES. 
See  Attachment,  3;  Drainage,  18 ;  Husband  and  Wipe,  3  to  6 ;  Land- 
lord AND  Tenant,  3  to  5;  Negligence,  1,6;  Real  Estate,  3, 6; 
Verdict  3 

DECEDENTS'  ESTATES. 
See  Husband  and  Wipe,  1 ;  Witness,  6. 

1.  SqU  of  Landx. — Liens. — Where,  upon  an  order  of  court  generally  to 
sell  lands  to  make  assets  for  the  payment  of  dobt«<,  there  is  a  sale, 
the  purchaser  takes  title  subject  to  all  liens,  though  he  did  not  pive 
the  bond  required  by  statute,  R.  S.  1881,  section  2350,  conditioned  for 
their  payment.  Mcmfy  v.  Jerauld^  S7(^ 

2.  Creditors.—  Widoio.—Snie  of  Real  75</«/<».— Creditors  have  no  right  to  an 
order  for  the  sale  of  the  widow's  interest  in  the  lands  of  her  deceased 
husband  to  pay  debts  due  from  his  estate.  Clark  v.  Deutsche  pl 

3.  Same. — Jwisdirtion. — Order  of  Sfde. — An  order,  directing  the  sale  of 
the  widow's  interest  in  the  lands  of  her  deceased  husband  to  pay  the 
debts  due  from  his  estate,  is  beyond  the  power  of  the  jurisdiction  of 
the  court,  and  is  void.  lb. 

4.  Contract  of  Decedent  and  Another. — Action  Thereon. — Statute  Construed,— 
Under  the  provisions  of  section  2311,  R.  S.  1881,  an  action  can  not 
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be  commenced  by  complaint  and  summons  against  an  executor  or 
administrator  and  any  other  person  or  persons,  or  his  or  their  legal 
representatives,  upon  any  contract  executed  jointly,  or  jointly  and 
severally,  by  the  decedent  and  such  other  person  or  persons ;  but  the 
holder  of  such  contract  can  enforce  its  collection  against  the  estate 
of  such  decedent  only  by  filing  his  claim  thereon,  as  provided  in  sec- 
tion 2310,  R.  S.  1881.  Statey  ex  rel.,  v.  Ounningkam,  401 

DECLABATI0IS8. 

See  Criminal  Law,  12 ;  Evidence,  7 ;  Husband  and  Wife,  4. 

DEDICATION. 

1.  Streets. — Pfais. — Cammissionei's  in  Partition  Proceedings. — It  is  compe- 
tent for  commissioners  in  partition  proceedings,  acting  under  the  or- 
ders of  a  court  of  competent  jurisdiction,  to  make  a  subdivision  of 
the  land  into  lots,  and  to  dedicate  streets  and  alleys  to  the  public  on 
the  plats  made  by  them.  Oity  of  Indianapolis  v.  Kingsbury y  200 

2.  Savive, — Gvardian^s  Authority  to  Dedicate, — A  guardian  of  an  infant  has 
authority,  when  so  ordered  by  a  court  of  competent  jurisdiction,  to 
subdivide  the  lands  of  the  ward  and  to  dedicate  streets  and  highways 
to  the  public.  76. 

3.  Same, —  Ptat,—  W7iai  Indicaies  Dedicaiion.— When  the  shape,  lines  and 
dimensions  of  a  space  marked  on  a  recorded  plat  indicate  that  it  is  a 
street,  there  is  a  valid  dedication  of  the  space  so  indicated,  although 
there  are  no  formal  words  of  dedication,  and  although  the  space  i.s 
not  in  express  terms  designated  as  a  street.  Jb. 

4.  Same, — CorUinuing  Way  on  Second  Plat, — Where  the  land-owner  make» 
and  records  a  plat,  on  which  there  are  lines  marking  a  way,  and  he 
afterwards  makes  and  records  a  second  plat  on  which  the  way  is  con- 
tinued of  the  same  width  as  on  the  first  plat  and  is  marked  "  High- 
land street,"  and  lots  are  sold  with  reference  to  such  plats,  it  will  be 
conclusively  presumed  that  the  way  throughout  its  entire  length  is  a 
public  one.  Jb. 

6.  Same. — Rights  of  Abutting  OiCTie»*a.— The  conveyance  of  land  bounded  by 
a  street  conveys  the  fee  to  the  center  of  the  street,  and  also  conveys 
an  interest  in  the  street,  as  a  street,  of  which  the  abutter  can  not  be 
deprived  except  by  seizure  under  the  right  of  eminent  domain.       lb, 

6.  Same, — PlaL — Bight  of  Lot  Owners  to  *SSfreete. —Purchasers  of  lots  have  a 
right  to  have  all  the  streets  marked  on  the  plat  by  which  they  pur- 
chased kept  open  as  streets,  and  their  rights  are  not  confined  to  the 
part  of  the  street  in  front  of  the  lots  purchased  by  them.  lb. 

7.  Same. — Implied  Dedication.— It  is  not  necessary  that  a  dedication  should 
be  evidenced  by  a  writing,  but  it  may  be  presumed  from  the  acts  and 
conduct  of  the  owner.  lb. 

8.  Same.— Intent. — It  is  necessary,  to  constitute  a  valid  dedication,  that 
there  should  be  an  intent  to  dedicate  the  land  to  a  public  use,  but  the . 
intent  which  the  law  regards  is  that  which  the  open  acts  of  the  owner 
indicate  and  not  a  secret  intent.  lb. 

9.  Same. —  When  Intent  Inferred. — Where  the  acts  and  conduct  of  the  land- 
owner are  such  as  fairly  and  naturally  lead  to  the  conclusion  that  he 
intended  to  dedicate  the  land  to  the  public  use,  and  others  have  in  good 
faith  acted  upon  his  open  acts  and  conduct,  he  will  not  be  permitted  to 
aver  that  there  was  no  dedication,  but  the  law  will  conclusively  infer 
that  he  intended  what  his  acts  and  conduct  indicated.  lb. 

10.  Sam£. — Ha/.— Where  ways  are  shown  on  recorded  plats  and  there  ap- 
pear as  streets,  they  will  be  so  regarded,  unless  there  is  in  the  plats  an 
express  provision  to  the  contrary,  and  no  acts  or  conduct  of  the  owner 
can  change  the  effect  of  the  dedication  evidenced  by  the  plat.         lb. 
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11.  Same, — Interd  to  Dedicate. —  When  ii  may  he  Bebutt&d. — An  intention  to 
dedicate  may  be  rebutted  when  there  ib  an  implied  dedication,  but  not 
when  there  is  an  express}  dedication.  Ib. 

1 2.  Same. — Rebutting  Pretsumption  of  Dedieaiion. — Evidence. — One  of  the  nsual 
methods  of  rebutting  the  presumption  of  dedication  is  by  evidence  that 
a  gate  was  swung  across  the  way,  but  this  will  not  rebut  an  intent  to 
dedicate  in  case  of  an  express  dedication,  nor  will  it  do  so  in  cases  of 
implied  dedication  where  the  other  evidence  in  the  case  shows  that 
there  was  an  intent  to  dedicate  and  that  rights  were  acquired  upon 
the  faith  that  such  an  intent  did  in  fact  exist.  Jb. 

13.  Sams,—  User,— Time.— User  by  the  public,  with  the  consent  of  the  owner, 
for  such  length  of  time  that  public  accommodation  and  private  rights 
might  be  materially  aiTected  by  an  interruption  of  the  enjoyment,  is 
sufficient  to  raise  a  presumption  that  the  owner  intended  a  dedication 
to  the  public.  Ib. 

14.  Same.— C flange  of  PinixUe  Way  to  Public, — ^A  private  way,  no  matter  how 
Ions  or  how  much  used  by  the  public,  can  not  be  transformed  into  a 
public  way  without  the  consent  of  the  owner,  but  when  the  owner  does 
consent,  and  tlie  public  accepts,  the  change  may  be  made.  16. 

16.  Same.—FdrtUion,—Mai'ried  Woman, — Where  proceedings  in  partition 
are  pending,  and  one  of  the  parties  marries,  the  validity  of  the  dedication 
made  by  the  commissioners  will  not  be  aflfected  by  such  marriage.  Ib. 

16.  Same. — A  dedication  may,  in  some  cases,  be  presumed  against  a  mar- 
ried woman,  although  there  is  no  formal  deed  executed  by  herself  and 
husband.  Ib. 

17.  Same. — Questions  of  Law  and  Fact, — Whether  land  was  or  was  not  dedi- 
cated to  the  public  is  not  a  conclusion  of  law,  but  is  a  question  of  fact 
to  be  decided  upon  the  evidence.  Ib. 

DEED. 
See  Descent,  1 ;  Evidence,  10, 11 ;  Fraudulent  Conveyance,  2;  Judg- 
ment, 1 ;  Landlord  AND  Tenant,  6;  Mortgage;  Real  Estate,  6; 
Real  Rstate,  Action  to  Recover,  1 ;  Sheriff's  Sale,  6. 

1.  Condition  Subsequent. — Forfeiture.—  Waive).— Parol  Assert  to  Breach,— A 
condition  subsequent  in  a  deed  of  conveyance  of  real  estate  may  be 
waived  by  one  who  has  a  right  to  enforce  it,  and  a  forfeiture  may  be 
saved  though  a  condition  has  been  broken,  if  the  party  having  such 
Tight  waives  it,  which  he  may  do  by  acts  as  well  as  by  an  express 
agreement;  but  mere  silence  in  or  parol  assent  to  an  act  which  con- 
stitutes a  breach  of  an  express  condition  in  a  deed,  does  not  amount  to 
a  waiver  of  the  right  of  forfeiture  for  such  breach. 

Carbo7i  Block  Coal  Co.  v.  Mwqpk^,  115 

2.  Same.— Pleading.— \r\  an  action  to  recover  possession  of  and  to  quiet 

title  to  certain  real  estate  for  breach  of  a  condition  subsequent  in  a 
deed,  an  answer  substantially  showing  the  parol  assent  of  an  alleged 
agent  to  the  act  constituting  the  breach,  and  no  consideration  for  the 
agreement,  does  not  sufficiently  allege  a  waiver  thereof,  and  is  bad  on 
demurrer.  ^^• 

3.  Delivery. — Acceptance. — Recording. — It  is  essential  to  the  valid  delivery 
of  a  deed  that  it  should  be  accepted  by  the  grantee,  and  if  the  deed 
is  beneficial  to  the  grantee  and  is  recorded,  an  acceptance  will  be  pre- 
sumed, but  this  presumption  may  be  rebutted. 

Bremmerman  v.  Jieitntii^  ^^^ 
-4.  Covenanls.r-Encumbrance. — The  covenant  in   a  deed  against  encum- 
brances runs  with  the  land,  and  where  a  remote  grantor  is  compelled 
to  discharge  the  encumbrance  to  protect  his  title,  he  may  sue  thereon. 
FH^er  v.  Parryf  68  Ind.  465,  distinguished.         Dehoriiy  v.  Wright,  S8S 
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5.  Smtte, — Emdenee, — Defence, — In  a  suit  upon  covenant  against  encum- 
brances in  a  deed,  to  recover  on  account  of  one  paid  off  by  the  plain- 
tiff, it  is  no  defence  that  there  was  still  an  older  one  unpaid.  lb, 

6.  Saan^, — Deseriplum. — Beformaiion, — FUading.  —A  praver  to  reform  a  deed 
as  to  description  is  not  necessary  to  make  a  complaint  for  that  pur- 
pose good  on  demurrer.  Ib^ 

DEFAULT. 
See  Drain  AGE,  13. 
DELIVERY. 
See  Contract,  9 ;  Deed,  3 ;  Evidence,  11,  25 ;  Fraudulent  Convey- 
ance, 1. 

1.  Sale. — Duty  of  Seller. — When  the  goods  are  sold  upon  an  order  from  a 

buyer  living  at  a  place  distant  from  the  seller,  and  the  latter  under- 
takes to  ship  them,  it  is  his  duty  to  deliver  them  to  the  carrier,  prop- 
erly consigned.  Sohn  v.  Jervie,  57S 

2.  Same, — Ccngignment  to  Seller. — Right  of  Buyer. — It  is  the  duty  of  a  seller 

to  consign  goods  to  the  buyer,  unless  there  is  some  different  agreement, 
and  a  seller  who  consigns  goods  to  himself  does  not  deliver  them  to 
the  buyer.  Where  the  goods  are  consigned  to  the  seller,  the  buyer  la 
not  obliged  to  take  them  from  the  carrier,  nor  is  he  bound  to  make 
inquiry  of  the  carrier  for  goods  not  consigned  to  him.  lb,. 

DEMAND. 

See  Gravel  Road,  7 ;  Promissory  Note,  3. 

DEMURRER  TO  EVIDENCE. 

1.  Practice. — By  demurring  to  the  evidence,  the  party  demurring  with- 
draws from  the  consideration  of  the  court  whatever  is  favorable  to 
himself,  admits  as  true  all  facts  against  him  of  which  there  is  any 
evidence,  and  consents  that  whatever  reasonable  inferences  can,  shall 
be  drawn  from  the  evidence  against  him.        Stockwellv.  State,  ex  reL,  1 

2.  Same. — Upon  such  demurrer,  the  court  will  infer  from  the  evidence 
every  conclusion  that  a  jury  could  reasonably  liave  inferred.  lb. 

3.  Same. — Objections  to  Evidence.— ^y  demurring  to  tlie  evidence,  the  party 
demurring  waives  all  objections  to  its  admissibility.  lb. 

4.  Same. — Motion  for  Sew  Trial.— Waiver. — When  there  has  been  a  de- 
murrer to  the  evidence,  a  motion  for  a  new  trial  presents  no  question.  /6. 

5.  Same. — Defeds  in  Pleadings. — Defects  in  pleadings  will  not  be  con- 
sidered as  a  reason  for  sustaining  a  demurrer  to  the  evidence.         lb.. 

6.  Practice. — Effect  of  Failure  to  Prove  an  Essential  Fact. — A  party  who  has. 
not  the  burden  of  proof  may  demur  to  the  evidence,  ana  if  there  is  an 
entire  failure  to  prove  one  fact  essential  to  the  existence  of  the  cause 
of  action,  the  demurrer  should  be  sustained. 

Lyofu  V.  Ten-e  Haute,  etc.,  R.  R.  Co.,  41^ 

DEPOSITION. 
See  Continuance. 
DESCENT. 
See  Mortgage,  23 ;  Partition,  4. 
1.     Widow.— Childless  Second  Wife.— Foiled  Heirs.— Estoppel.— Quitclaim. — 
Where  an  owner  of  real  estate  dies,  leaving  a  widow  by  whom  he  has 
no  children,  and  leaving  children  by  a  previous  wife,  the  widow,  under 
section  2483,  R.  S.  1881,  takes  a  portion  of  the  deceased  husband's  real 
estate  in  fee  simple,  free  from  all  demands  of  his  creditors,  and,  under 
section  2487,  R.  8.  1881,  such  children,  at  her  death,  become  her  foreed 
heirs  as  to  the  land  so  ucqiiireil  by  her,  which  descends  to  them  without 
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regard  to  any  conveyance  she  may  have  made.  Improvements  placed 
thereon  by  her  inure  to  tlieir  benefit  at  her  death,  as  do  also  improve- 
ments made  thereon  during  her  life  by  one  in  possession  under  her  con- 
veyance taken  with  knowledge  of  the  facts.  During  her  life,  the  quit- 
claim of  adult  children  of  such  decedent,  or  the  conveyance  under 
order  of  court  of  the  guardian  of  his  minor  children,  can  not  convey 
any  estate  in  the  widow's  portion ;  nor  will  such  children  be  estopped 
from  asserting  title  to  such  portion,  after  her  death,  by  such  convey- 
ances and  the  receipt  by  them  during  her  life  of  the  purchase-money 
therefor,  especially  where  the  purchaser  had  notice  oi  the  facts. 

Bryan  v.  Ulcmd,  477 
2.  Same. — IhrtUt(m,-^Aftei''Acipiired  IHtie. — The  judgment,  whatever  its 
form,  in  a  suit  for  the  partition  of  the  deceased  husband's  real  estate, 
between  such  widow  and  children,  the  title  not  being  in  issue,  could 
not  affect  the  interest  acquired  by  the  children  as  forced  heirs,  npon 
the  death  of  the  widow.  i6. 

DESCRIPTION. 

See  Deed,  6 ;  Mortgage,  6, 20, 21 ;  Beal  Estate,  Action  to  Recover,  1. 

DESERTION  OF  WIFE. 

See  Hu8BAi?D  and  Wife,  8. 

DEVISE. 
See  Contract,  10;  Wills,  1,  4. 

DILIGENCE. 
See  Adoption,  4;  Continuance,  1 ;  Principal  and  Surety,  3;  Sheriff's 

Sale,  4. 

DISCRETION. 
See  Board  OF  Health,  5;  Highway,  4;  Practice,  17;  Supreme  Court,?. 

DIVORCE. 

1.  Notice  hy  Publieatum, — Tnhibifion  to  Mairy  Within  Two9  Years, — Marriage 
in  Violatum  of  Decree  Voidable  Only. — Where  a  divorce  is  obtained  on 
notice  by  publication  merely,  and  the  decree,  as  required  by  section 
1030,  R.  S.  1881,  forbids  the  party  obtaining  such  divorce  to  marry 
within  two  years,  but  such  party,  in  violation  thereof,  does  many 
within  that  time,  the  marriage  is  unlawful  and  voidable,  but,  under 
the  statute  of  this  State,  not  absolutely  void.  It  will  become  void, 
however,  if,  within  the  period  inhibited,  the  decree  is  opened  by  the 
the  party  against  whom  it  was  obtained.  Alason  v.  Mason,  S5 

2.  Marriage. — PuUic  Policy. — Co7w/r«c<WHo/'jSi(a/ttteg.— When  the  marriage 
relation  is  once  entered  into,  it  is  the  policy  of  the  law  to  uphold  its 
validity  by  every  reasonable  intendment;  and  to  sustain  a  marriage 
not  inexorably  void,  a  statute  seemingly  mandatory  will  sometimes 
be  construed  as  merely  directory.  "  76. 

3.  Same. — Ratifioalion  of  Unlawful  Marriage. — Estoppel. — In  violation  of  a 
decree  of  divorce  that^  she  should  not  marry  within  two  years  from 
the  time  of  its  rendition,  a  woman  married  again,  and  after  living 
with  her  husband  four  years  brought  an  action  for  divorce,  to  which 
the  defence  was  interposed  that  the  marriage  was  unlawful  because 
in  violation  of  the  decree  of  divorce  from  her  former  husband. 

Held,  that  as  it  did  not  appear  that  the  defendant  was  ignorant  of  the  in- 
hibition at  the  time  of  his  marriage  with  plaintiff,  and  as  he  ratified 
the  marriage  by  living  with  her  two  years  after  the  inhibited  period 
had  expired,  he  was  estopped  from  denying  the  validity  of  the  mar- 
riage as  a  defence  to  the  complaint.  *  lb. 
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DONATION. 
See  Gravel  Boad,  6,  7. 

DRAINAGE. 

1.  Withdrawal  <f  Fasrl  of  Remorutrants. — Where,  in  a  drainage  proceeding,  a 
number  of  peisons  join  in  a  remonstrance,  any  of  them  may  after- 
wards withdraw  therefrom,  and  thereby  escape  liability  for  costs 
thereafter  created  in  consequence  of  the  remonstrance ;  but  such  ac- 
tion will  not  defeat' the  remonstrance,  nor  impair  or  defeat,  in  any 
manner,  the  right  of  the  other  remonstrants  to  proceed  as  if  such  with- 
drawal had  not  occurred.  Munton  v.  Blake,  78 

2.  Same.  —  Venfieation  of  RenumUranee, — The  statute  does  not  require  that 
the  remonstrance  shall  be  personally  verified  by  the  remonstrants, 
but  it  may  be  verified  by  them,  or  by  some  person  having  authority 
to  act  for  them,  and  if  verified  by  one  or  more,  but  not  by  all  of  the 
remonstrants,  either  personally  or  by  agent,  such  verification  will  be 
treated  and  regarded  as  made  by  all,  and  if,  after  the  remonstrance  is 
filed,  those  who  verified  it  withdraw  therefrom,  such  net  will  not 
operate  as  a  withdrawal  of  the  verification,  but  this  will  remain  un- 
afiected  thereby.  lb. 

Z.  Same. — Time  Fixed  for  Report  </  Commisnoners,^ Statute  Construed. — 
The  provision  of  the  statute,  R.  S.  1881,  section  4275,  re<juiring  the 
court  to  designate  a  certain  time  for  the  drainage  commissioners  to 
report,  is  mandatory  and  should  be  strictly  enforced,  but  the  court 
may,  for  good  cause  shown,  extend  the  time  first  fixed  to  another  defi- 
nite day.  lb. 

4.  Same. — Objection  must  be  Made  Below. — An  objection   that  the   report 

was  not  filed  at  the  time  fixed  comes  too  late  when  made  for  the  first 
time  in  the  Supreme  Court.  lb. 

^.  Same. — Effect  of  Delay  of  Commissioners*  Report  on  Right  of  Itemonslranln. — 
Where  the  commissioners'  report  is  not  filed  at  the  time  fixed,  and  a 
remonstrance  is  offered  within  the  statutory  period  after  the  actual 
filing  of  the  report,  the  court  should  permit  such  remonstrance  to  be 
filed. 

"6.  iSotm^.— Where  it  is  shown  by  affidavit  that  the  wrongful  action  of  the 
commissioners  prevented  the  filing  of  a  remonstrance  at  an  earlier 
period,  the  court  should  permit  its  filing  at  the  time  presented.  ^    lb. 

7.  Same. — Appeal.— Presumption  as  to  Name  of  Ihrties, — Where,  in  proceed- 
ings for  the  establishment  of  a  ditch,  parties  signed  a  remonstrance  as 
"Hosmer  A  Hildreth,"  and  were  afterwards  assessed,  and  an  appeal 
was  taken  by  Stephen  R.  Hosmer  and  Charles  C.  Hildreth. 
Meld,  that  it  should  be  assumed  that  the  appellants  were,  or  represented, 
the  same  parties  as  those  assessed,  and  therefore  had  a  right  to  ap- 
peal, lb. 

5.  Same. —  Waiver. — Supreme  Court — Where  a  motion  is  made  to  dismiss 

an  appeal  because  co-remonstrants  were  not  joined  therein,  an  agree- 
ment by  the  parties  to  submit  the  cause,  without  insisting  that  the 
others  should  be  made  co-parties,  waives  the  objection.  lb, 

9.  Statute  Construed. — The  art  of  1881  concerning  drainage,  R.  S.  1881,  sec- 
tions 4273-4284,  was  amended,  but  not  repealed,  by  the  act  of  1883, 
but  the  latter  controls  the  proceedings  after  it  took  effect. 

^fo8s  V.  State,  ez  rei,  SSI 
10.  Same.— Complaint, — Exhibits. — Under  the  act  of  1881  the  assessment 
made  by  the  commissioner  charged  with  the  construction  of  the  work 
constitutes  a  lien  on  the  land,  and  a  copy  thereof  must  be  exhibited 
with^  the  complaint;  but  where  the  amendatory  act  of  1883  was  in 
iorce  when  the  court  acted  upon  the  report  of  the  commissioners,  that 
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report  as  approved  and  confirmed  or  modified  by  the  conrt  must  be 
the  exhibit,  and  in  any  case  the  notice  recorded  is  not  the  proper  ex- 
hibit, lb. 

11.  Assessment,  —  Commissioner.  —  ComplairU,  —  'Relator.^  —  Where  suit  is 
brought  under  section  4,  Acts  1883,  p.  178*,  to  enforce  a  ditch  assess- 
ment, it  is  not  necessary  for  the  complaint  to  allege  that  the  com- 
missioner had  determined  to  bring  suit.  And  if  the  complaint  shows 
beyond  question  that  the  suit  is  in  the  name  of  the  State,  for  the  use 
of  the  commissioner,  to  enforce  a  ditch  assessment,  the  mere  fact  that 
the  commissioner  has  styled  himself  "relator"  therein  does  not 
change  the  character  of  the  action,  or  impair  the  legal  effect  of  ma- 
terial averments.  McKinney  v.  iSialCj  etc.,  'l^* 

12.  Same. — Delivery  of  Copies  of  Petition  and  Order  of  Reference.— Pre»ttmp- 
turn. — The  delivery  by  the  clerk  of  copies  of  the  petition  and  order  of 
reference  to  the  commissioners  of  drainage  is  not  jurisdictional,  and 
the  statute  conclusively  presumes  it  to  have  been  done,  after  the  as- 
sessments have  been  confirmed  and  the  work  established ;  and  the  fact 
can  not  be  disputed  by  an  answer.  76. 

13.  Same.—£^eel  of  Default.— Under  section  383,  R.  S.  1881,  a  default  does 

not  admit  the  amount  claimed  to  be  due ;  it  merelv  admits  the  mate- 
rial and  traversable  averments  of  the  complaint,  and  that  something  is 
due  the  plaintiff,  leaving  the  amount  to  be  established  by  proof,  and 
this  applies  to  defaults  in  suits  for  enforcing  ditch  assessments.       lb. 

14.  Report  of  Commissioners, — Expense  and  Benefits. — Under  section  2  of  the 
act  of  March  8th,  1883  (Acts  1883,  p.  173),  the  commissioners  of 
drainage  are  only  required  to  report  that  the  estimated  expense  of 
the  proposed  drain  will  be  less  than  the  supposed  benefits,  and  the 
difference  between  a  total  expense  of  §2,855  and  aggregate  benefits  of 
$2,912  is  suflicient.  Roberts  v.  Gicrsg,  4f^ 

15.  Same, — Practice. — Supreme  Court. — An  objection  to  the  confirmation  of 
the  report  of  commissioners  of  drainage  can  not  be  raised  for  the  first 
time  in  the  Supreme  Court.  lb, 

16.  Lien  of  Assessments  Under  Ad  of  March  8th,  ISSS.— Under  the  drainage 
act  of  March  8th,  1883,  the  hen  of  assessments  attaches  upon  the  ap- 

Sroval  by  the  court  of  the   assessments  made  by  commissioners  of 
rainage,  and  such  lien  relates  back  to  the  filing  of  the  petition. 

Cook  v.  State,  etc.,  446 

17.  Same. — Priority  of  Mortgage  lAen, — But  where,  before  the  approval  by 

the  court  of  such  assessments,  the  lien  of  a  mortgage,  executed  to  a 
person  who  was  not  a  party  to,  and  had  no  notice  of,  the  drainage 
proceeding,  has  attached  to  property  assessed  as  benefited,  it  will 
have  priority  over  the  assessment  lien.  lU 

18.  Right  of  Property  Owner  not  Assessed  with  Benefits  or  Damages  to  Remon- 
strate.— A  property  owner  whose  land  will  be  injured  by  the  construc- 
tion of  a  ditch  has  a  right  to  appear  and  remonstrate,  although  no 
damages  are  assessed  in  his  favor,  and  although  no  benefits  are  asses- 
sed against  his  land.  Reasoner  v.  Creek,  4^S 

19.  City, — Drainage  Commissioners. — The  cities  of  this  State  have  exclusive 
jurisdiction  of  the  matter  of  drainage  within  their  limits,  and  there  is 
no  authority  for  the  construction  of  drains  in  cities  by  drainage  com- 
missioners, under  the  direction  of  the  circuit  court. 

Anderson  v.  Endicutt,  5S9 

20.  Petition  and  Verification.— Motion  to  Dismiss. — ^rror. — Where  the  peti- 
tion for  drainage  and  the  verification  thereof  substantially  follow 
the  forms  given  in  section  4284,  R.  S.  1881,  there  is  no  error  in  over- 
ruling a  motion  to  dismiss  the  petition  and  proceedings  for  want  of 
formality  in  the  verification.  Shields  v.  ifcA/oAan,  591 
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DUPLICITY. 
See  Ckiminal  Law,  1. 

DURESS. 
See  False  Imprisonment,  1. 

EJECTMENT 
See  Judicial  Sale;  Real  Estate,  Action  to  Recover. 

ELECTION. 

1.  Off/ce  and  Officer, — Township  Trustee. — The  right  to  the  office  of  township 
trustee  is  ultimately  decided  by  the  ballots,  and  not  upon  the  certifi- 
cate of  election,  and  the  eligible  candidate  receiving  the  highest  num- 
ber of  votes  cast  is  entitled  to  the  office.  States  ex  rel.,  v.  Sfuiy,  36 

2.  Qwo  Warranto. — Right  to  Try  Title  to  Office, — A  defendant  in  a  qm 
warranto  proceeding  is  not  bound  to  confine  the  controversy  to  the 
single  question  as  to  the  effect  of  the  certificate  of  the  election  officers, 
but  has  a  right  to  assert,  by  answer,  his  title  to  the  office,  and  to  show 
that  he  was  the  eligible  candidate  wh»  received  the  highest  number 
of  votes;  nor  is  he  obliged,  when  proceeded  against  by  an  informa- 
tion in  the  natureof  a  9U0  warranto,  to  yield  up  the  office  and  resort  to 
the  statutory  remedy  for  trying  title  to  office,  where  a  "  re-count "  of  the 
votes  shows  that  he  was  duly  elected.  Ih. 

3.  Same, — Evidence. — Ballots. — It  is  proper  on  the  trial  of  an  issue  joined 
on  an  information  in  the  nature  of  a  quo  tcatrantOj  to  try  the  title 
to  an  office,  to  introduce  in  evidence  the  ballots  cast  at  theelection.    lb. 

4.  Same. — Entries  of  Public  Officers. — It  is  proper  to  give  in  evidence  the 
entries  of  public  officers  made  in  the  discharge  of  public  duties,  and 
this  rule  applies  to  an  endorsement  by  the  inspector  of  the  election 
made  upon  a  bag  containing  ballots.  Jb, 

5.  SaTne. — ^^ Re- Count"  of  Votes. — The  statute  authorizes  the  circuit  court 
to  order  a  "  re-count"  of  ballots  cast  at  an  election.  lb. 

6.  55x7116. — Evidence, — Certificate  of  Commissioners. — The  certificate  of  the 
commissioners  appointed  by  the  circuit  court  to  recount  the  ballots 
cast  at  an  election  is  competent  evidence.  lb, 

EMINENT  DOMAIN. 
See  Dedication,  5. 

EQUITY. 
See  Adoption,  4 ;  Appeal  Bond,  3;  Husband  and  Wife,  1,7;  Practice, 

16. 

ESTOPPEL. 
See  Descent  ;   Divorce,  3 ;  Gravel  Road,  2";   Promissory  Note,  1 ; 

Wills,  4. 

EVIDENCE. 
See  Bastardy  ;  Bill  op  Exceptions  ;  Contract,  9;  Criminal  Law,  2, 
4,  12;  Dedication,  12,  17;  Deed,  5;  Demurrer  to  Evidence; 
Election,  1  to  4,  6 ;  Execution,  2 ;  Fraud,  5 ;  Guardian  and 
Ward,  1, 2;  Husband  and  Wife,  3  to  6 ;  Instructions  to  Jury,  1, 
4 ;  Intoxicating  Liquor,  1  to  3 ;  Judgment.  4,  6 ;  Landlord  and 
Tenant,  3  to  5;  Marriage,  4;  Master  Commissioner;  Mortgage, 
11 ;  Nbcjlioence,  5;  New  Trial,  1  to  4,  6 ;  Practice,  8,  11  to  13, 
1 5,  20,  26, 33 ;  Promissory  Note,  2 ;  Railroad,  8 ;  Real  Estate,  1 ; 
Real  Estate,  Action  to  Recover,  1  to  3;  Slander;  Supreme 
Court,  1,  3,  5 ;  Witness. 
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1.  IhroL — Title  to  real  estate  may  be  proved  by  parol,  where  snch  evi- 
dence is  not  objected  to.      •  Slockweli  v  Statey  ex  rd.,  1 

2.  Refusal  to  Admit  TesAwumy  of  Witnegaes. — P^tu^ice.— Questions  upon  the 
refusal  to  admit  evidence  from  a  witness  can  only  be  saved  oy  pro- 
pounding to  the  witness  some  pertinent  ouestion,  and,  upon  objec- 
tion made,  stating  to  the  court,  as  it  may  direct,  the  testimony  which 
such  witne}*s  would  give  in  answer  thereto.  Judy  v.  Citizen,  18 

3.  Witneas.  — Contradictory  Stalements. — Evidence  of  for  Impeachment  OnJty. — 
The  contradictory  statements  of  a  witness,  introduced  on  cross-exam- 
ination to  impeach  him,  can  only  be  considered  for  that  purpose,  and 
can  not  be  regarded  as  substantial  proof  of  the  facts  in  dispute  be- 
tween the  parties.  Allen  v.  Lkivisj  1S7 

4.  Same — The  contradictory  statements  of  a  husband,  in  the  absence  of 
his  wife,  on  a  former  trial  between  other  parties,  about  the  property 
for  which  the  note  and  mortgage  in  suit  were  given,  while  compe- 
tent for  the  purpose  of  impeachment,  are  not  evidence  against  the  wife 
in  this  suit.  Ih. 

5.  Admimons  of  Husband, — The  declarations  of  a  husband  that  he  is  the 
owner  of  land  claimed  by  his  wife  are  admissible  upon  the  question 
of  his  credibility  as  a  witness,  but  they  do  not  bind  the  wife. 

Bretnmennan  v.  Jeiiningtt,  ~.>.? 

'6.  Harmless  Error, — The  admission   of  improper  evidence  is  harmless, 

where  it  appears  that  there  was  other  undisputed  evidence  given 

clearly  proving  the  only  fact  upon  which  the  improper  evidence  could 

have  borne.  Naugle  v.  State,  ex  reL,  ^^'4 

7.  Ads^  Declarations  and  Hepresentations  cf  Co-Corispirator, — The  acts,  decla- 

rations and  representations  of  an  alleged  conspirator  are  not  binding 
upon  absent  parties,  nor  competent  evidence  against  them,  until  there 
has  been  proof  of  a  conspiracy ;  but  when  that  is  established,  such 
acts,  declarations  and  representations  become  competent  evidence 
against  all  parties  shown  to  have  been  connected  with  such  con- 
spiracy, if  in  furtherance  of  that  object.  Wolfe  v.  Pugk,  293 

8.  Praeiiee,— Supreme  Court. — Erroi'  Compentiatory. — A  party,  upon  whose 
objection  evidence  admissible  for  eitner  party  has  been  excluded,  will 
not  be  heard  by  the  Supreme  Court  to  complain  of  a  subsequent  ex- 
clusion of  like  evidence  ofi'ered  by  him.  Hinion  v.  Wkiitakei\  344 

9.  Practice, —  Offer  of  Competent  and  Incompetent  Evidence,— li  is  not  the  duty 
of  the  court,  where  evidence  is  offered  in  a  body,  to  sift  the  competent 
from  the  incompetent,  but  it  is  the  duty  of  counsel  to  offer  only  com- 
petent evidence.  Cuikrell  v.  Cuthrell,  375 

10.  Same,  — Deed, — Consideration, — The  real  consideration  of  a  deed  may  be 
shown  by  parol  testimony.  Ih. 

11.  Same.^Deed.—Deliveri/.—h  is  competent  to  prove  by  parol  the  terms 

and  conditions  upon  which  a  deed  was  to  be  delivereo  in  cases  where 
there  is  no  absolute  delivery,  and  no  consideration  is  paid  by  the 
grantee.  lb. 

12.  Same. — Quieting  Title.— It  is  proper  for  a  plaintiff,  in  an  action  to  quiet 
title,  to  prove  claim  of  title  by  the  defendant,  and  to  show  that  the 
claim  is  unfounded.  lb. 

13.  I/oat  Record.— Reinstatement  of. — A  record  of  a  proceeding  to  reinstate  a 
lost  record,  which  shows  an  appearance  and  then  a  default,  and  recites 
that  process  had  been  duly  issued  and  served,  as  appears  by  the  sher- 
iff's return,  is  good,  and  is  admissible  in  evidence. 

Dehorityy.  Wright,  38f 

14.  Objections  to  Admis-nbility  of. — I^actite. — Objections  to  the  admissibility 
of  evidence,  nj>on  the  ground  that  it  is  not  competent,  material  or 
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'         relevant,  presuppose  a  legal  traversable  issue,  and  they  are  to  be  dis- 
posed of  upon  such  assumption.     Louisville^  tic,  11.  \\\  Co,  v.  Foj^,  4^0 

15.  Same. — Jui-vtUictiun. — iSupreme  Court. — A  question  as  to  the  admissibility 

of  evidence,  bused  upon  the  ground  that  the  trial  court  had  no  jurib- 
dlction  of  the  subject-matter,  can  not  l>e  raised  for  the  tirst  time  in  tlie 
Supreme  Court.  lb. 

16.  Cross- Ezaminaiion. — Hnrmlp^  Error. —Where  a  witness  is  fully  cross- 
examined,  an  erroneous  ruling,  denying  tlie  right  to  ask  one  question 
on  cross-examination,  is  a  harmless  error.  Tomliiisan  v.  Brilts,  .aAV 

17.  Same. — (hntracL — Written,  and  Ft'r6€i/.— Although  a  contract  ]jartly 
written  and  partly  oral  is  a  mere  verbal  contract,  still  the  writing  is 
competent    evidence.  i  b. 

18.  Ptird  Evidence  to  Explain  Record. — Ptea  in  Abatement.^ Peiiding  Prior 
Action.—  ForiaTwe.— Where  the  pendency  of  a  prior  action  is  pleaded  in 
abatement,  and  the  record,  which  is  offered  to  sustain  the  plea,  shows 
a  difference  in  the  names  of  the  plaintifls  in  the  two  actions,  parol 
evidence  to  explain  the  variance  is  not  admissible  without  an  aver- 
ment in  the  plea  that  such  plaintiffs  are  one  and  the  same. 

Morris  v.  StaU,  ex  rei,  560 

19.  Same, — Admissions. — Instruction, — An  instruction,  to  the  effect  that  oral 

admissions  by  a  partv  should  be  received  with  g^at  caution,  because 
the  witness  may  not  have  correctly  understood  them  or  may  not  have 
recollected  them,  is  erroneous.  Ih. 

20.  Assumption  of  Fact  as  Ground  cf  Objection, — Where  there  is  a  controversy 
as  to  the  existence  of  a  given  fact,  counsel  have  no  right  to  assume 
its  existence  as  the  basis  of  an  objection  to  evidence.    Sohn  v.  Jervisj  578 

21.  Same, — Leading  Questions,— It  iB  only  where  it  plainly  appears  that 
the  trial  court  abused  its  discretion  in  permitting  leading  questions 
to  be  asked,  that  the  Supreme  Court  will  interfere  ;  and  there  is  no 
abuse  of  discretion  in  permitting  leading  questions  upon  merely  intro- 
ductory matters.  Ih. 

22.  Sam^, — Practice. — Courts  are  not  bound  to  sift  evidence  offered  in  mass, 

to  select  the  competent  from  the  incompetent,  but  it  is  the  duty  of 
counsel  to  offer  only  competent  evidence.  lb. 

23.  Same. — Contract. — Where  the  price  of  an  article  is  fixed  by  contract, 
that  price  governs,  and  evidence  of  the  market  value  of  the  property 
is  incompetent.  lb. 

24.  Same. — Custom, — Where  there  is  an  express  contract,  the  rights  of  the 
parties  must  be  determined  by  the  contract,  and  they  can  not  be  varied 
by  a  custom  which  contravenes  the  rules  of  law.  lb. 

125.  Delivery  of  Goods  May  be  Infored  from  Circumstances.— \n  an  action 
to  recover  the  value  of  goods  sold  and  delivered,  the  delivery  need  not 
necessarily  be  proved  by  direct  evidence,  for  it  may,  like  any  other 
fact,  be  inferred  from  circumstances.  Lance. y.  Pearccy  595 

EXECUTION. 

See  Constable;   Real  Estate,  Action  to  Recover,  2;   Replevin; 

Sheriff's  Sale. 

1.  Affidavit.— Ju^io^s  Judgment, —  Transaipt.—Xix  affidavit  filed  with  the 
clerk  to  obtain  execution  on  the  transcript  of  a  justice's  judgment 
need  not  show  non-payment  to  the  clerk.  Dehoriiy  v.  JVright,  S8£ 

2.  Same. — ^hidence.— Certifioate. — In  such  case  the  fact  that  the  justice 
made  and  filed  with  the  clerk  a  certificate  before  execution  issued 
may  be  proved  by  parol.  lb, 

EXECUTOR. 
See  Decedents'  Estates;  Wills,  1,  4. 
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EXHIBITS. 

See  Assignment  for  Benefit  of  Creditobs;  Drainage,  10;  Plead- 
ing, 8, 16, 18. 

FALSE  IMPRISONMENT. 

1.  Pkading, — A  complaint,  alleging  that  the  defendants  locked  the  plain- 
titr  up  in  a  room,  and  by  threats  of  violence,  with  weapons  in  hand, 
compelled  him  to  confess  that  he  had  made  and  violated  a  certain 
promise  of  marriage,  and  extorted  from  him  an  agreement  to  pay  a 
bum  of  money  for  the  breach  thereof,  sufficiently  charges  false  impris- 
onment. Uiidebrand  v.  i/eOum,  til 

2.  Same.—Be8  Adju^iccUa, — Breach  of  Promise. — In  such  case,  an  answer,  al- 

leging that  an  action  had  been  brought  by  one  of  the  defendants 
against  the  plaintiff  for  a  breach  of  promise  of  marriage,  wherein  the 
matters  and  things  complained  of  in  the  present  suit  had  been  fully 
adjudicated  and  determined,  is  insufficient,  since  the  matter  of  the  false 
imprisonment  could  not  have  been  adjudicated  therein.  lb. 

3.  Suvie, — Demurrer. — Defect  of  Form. — Harmless  Error. — To  such  answer, 

a  demurrer,  alleging  that  the  same  did  not  "  state  facts  sufficient  to 
constitute  a  bar  to  the  plaintiff's  complaint,"  can  not  be  sustained 
over  the  objection  of  the  defendant.  Yet,  when  it  appears  that  the 
error  in  sustaining  such  a  demurrer  is  harmless,  such  error  will  not 
justify  a  reversal  of  the  final  judgment.  i6. 

FENCE. 
See  Railroad,  2,  8  to  10. 

FEES  AND  SALARIES. 
See  Sheriff. 

FORECLOSURE. 
See  Chattel  Mortgage  ;  Insurance  ;  Judgment,  2 ;  Mortgage  ;  School 

Fund. 

FORCIBLE  ENTRY  AND  DETAINER. 
See  Real  Estate,  3. 

FOREIGN  CORPORATION. 

See  Corporation. 

FORFEITURE. 

See  Deed,  1,  2. 

FORGERY. 

See  Criminal  Law,  7,  8. 

FORMER  ADJUDICATION. 

See  Pleading,  5,  6. 

FRAUD 

See  Adoption,  1 ;  Fraudulent  Conveyance  ;  Partnership;  Sheriff's 

Sale,  1,  2. 
1.  Comqnracy. — Ei/thange  of  Real  Estaie. — Rescission  of  Contrad. — Fmudu- 
lent  Representations. — Heading.— ComplmnL — A  complaint  for  the  re- 
scission of  a  contract  for  the  exchange  of  real  estate,  which  alleges, 
in  substance,  that  W.  and  two  others,  for  the  purpose  of  defrauding 
plaintiff  of  a  valuable  farm,  conspired  together,  and  falsely  and 
fraudulently  represented  that  W.  was  the  owner  of  a  certain  tract  of 
good,  tillable  land,  with  valuable  improvements  thereon,  desirably 
located  in  a  certain  county  in  another  State,  and  worth  a  certain  sub- 


INDEX.  621 

«tantiai  sum,  which  he  would  convey  to  plaintiff  in  exchange  for  his 
farm  and  pay  him  a  certain  cai«h  difference,  and  by  falsehood  and 
device  impressed  him  with  the  desirability  of  the  trade,  without  an 
inspection  of  the  land;  whereas  such  laud  is  swamp  land,  wholly 
unimproved,  situated  in  a  different  county  from  that  represented,  and 
almost  wholly  worthless,  of  all  which  plaintiff  was  ignorant  until 
after  an  exchange  of  deeds,  states  a  good  cause  of  action. 

Wolj'e  V.  Pughj  2V3 

2.  S(me,-^P(irtiM  to  Omspiracy. — All  who  concur  in  and  willingly  and 
knowingly  become  parties  to,  a'nd  farther,  a  conspiracy,  are  parties  to 
it  without  proof  of  other  or  previous  agreement  to  concur  in  or 
further  it.  76. 

3.  Same, — yl«/en«y.— There  may  be  an  agency,  and  also  a  conspiracy  to 

defraud,  between  the  same  persons  and  relating  to  the  same  trans- 
action. IL 

4.  Same, — Pi-iiudpal  and  A(jcnL — Liabiiity  of  Principal  for  Fraud  of  Agent. — 

Where  a  principal  authorizes  an  agent  to  effect  an  exchange  of  lands 
with  a  third  pei-son,  he  is  answerable  for  and  is  bound  by  the  acts 
and  representations  of  the  agent,  and  the  instriimentnlities  em- 
ployed by  him  in  accomplishing  that  end,  even  though  the  agent 
IS  guilty  of  fraud  which  the  principal  did  not  direct,  and  of  which 
he  did  not  have  knowledge.  /6. 

h.  Same. — Evidence. — Rescisaixm. — The  acts  and  representations  of  the  agent 
in  the  way  of  inducing  the  third  person  to  make  the  trade,  and  the 
acts  and  (leclarations  of  another,  in  the  presence  of  tlie  agent,  who  is 
used  by  him  as  a  means  of  deceiving  such  third  pei^son,  are  compe- 
tent evidence  against  the  principal  in  an  action  for  rescission.        lb. 

6.  Transfer  of  Property  by  Failvig  Debtor. — Attachment. — liejylann. — Powes- 
sion. — Where  a  fraudulent  transfer  of  |)er8onal  property  by  a  failing 
debtor  is  made  the  ground  of  attadiment  proceedings  by  creditors, 
and  such  ground  is  sustained,  such  attaching  creditors  are  entitled 
to  possession  of  such  property  as  against  the  debtor  and  his  vendee. 

Seivers  v.  Dkkover,  4^5 

7.  Same. — Judgment  for  Value. — A  judgment  in  favor  of  the  attachment 
plaintiffs  for  the  value  of  the  property,  in  case  a  return  can  not  be 
had,  is  autliorized  by  the  statute.  Ih, 

8.  Same. — Righti  of  Fraudulent  Vendee. — The  fraudulent  vendee  of  a  fail- 
ing debtor  is  not  entitled  to  receive,  out  of  the  property,  money  paid 
by  him  in  such  transaction,  even  where  it  has  gone  to  bona  fide  creditors, 
as  the  law  will  leave  parties  who  have  been  convicted  of  fraud  where 
it  finds  them.  lb, 

FRAUDULENT  CONVEYANCE.  . 

See  Fraud. 

1.  Anttiper. — Deed. —  Deliven/, — An  answer  to  a  complaint  to  set  aside  a 
conveyance  alleged  to  be  fraudulent  as  to  creditors,  alleging  that  the 
deed  was  drawn  up  in  the  name  of  the  debtor  as  grantee ;  that  it  was 
never  delivered  ;  that  the  grantor  intended  to  make  a  gift  of  the  land 
to  his  daughter,  the  wife  of  the  debtor,  and  that  at  his  daughter's 
solicitation  he  made  another  deed  conveying  the  land  to  her,  is  good. 

Bremmerman  v.  Jennings^  ^53 

%  Same, — Huehand  and  Wife, — A  husband  has  a  right  as  against  credi- 
tors to  join  in  a  conveyance  to  a  trustee  for  his  wife,  in  order  to  cor- 
rect a  mistake  and  clear  up  her  title.  lb. 

GARNISHMENT. 
See  Attachment,  1,  2. 
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GIFT 

See  FRAUDuiiENT  Conveyance,  1. 

GBAVEL  ROAD. 

See  Highway. 

1.  Bond  for  Preliminary  Expenses. —A  board  of  county  commissioners  have 
no  authority  or  power  to  act,  or  take  any  steps  whatever,  in  a  pro- 
ceeding lor  the  establishment  and  construction  of  a  free  gravel  road, 
under  the  provisions  of  the  statute  (R.  8. 1881,  sections  5091,  5092),  un- 
til a  bond  for  the  expenses  of  the  preliminary  survey  shall  be  filed. 
The  purpose  of  the  statute  is  to  relieve  the  county,  ultimately,  from  the 
payment  of  the  expenses  incident  to  the  proceedings,  in  the  event 
that  the  improvement  prayed  for  is  not  finally  order^  by  the  board. 

ScoU  V.  ^oarrf,  etc,  4^ 

2.  Same. — Revocaiioji  of  Order  Establishing  Road.-^ Estoppel. — While  pro- 
ceedings are  still  pending  before  the  board,  it  has  authority,  for  good 
cause,  to  revoke  an  order  establishing  the  road ,  and  if  this  is  done 
at  the  instance  of  the  signers  of  the  bond,  they  are  estopped  from 
denying  the  legality  of  the  revocation,  in  a  suit  on  the  bond  against 
them.  The  revocation  of  the  order  is,  in  efifect,  the  same  as  if  no 
such  order  had  ever  been  made,  and  renders  the  signers  of  the  bond 
liable  on  the  bond  for  the  expenses  they  therebv  obligated  themselve» 
to  pay.  It  is  not  necessary  that  all  the  petitioners  unite  in  a  re- 
(^uest  for  a  revocation.  If  any  of  them  are  ajzgrieved  by  the  revoca- 
tion, they  have  a  right  to  appeal  therefrom.  Others,  who  did  request 
the  revocation,  can  not  complain  in  their  behalf,  and  are  estopped 
from  complaining  for  themselves  afterwards.  lb, 

3.  Taxes  in  Aidcf. — County  Cnmmisssioners.  —Special  Session. — Injunction.— kn 
order,  made  by  a  board  of  commissioners  at  a  special  session  not  le- 
gally convened,  levying  a  special  tax  to  aid  in  the  construction  of  a 
gravel  road,  is  illegal  and  void,  and  the  collection  thereof  may  be  en- 
joined at  the  suit  of  a  taxpayer.  Fahior  v.  Board^'ete.,  167 

4.  Free  Turnpike.— Appeal.— Proff  of  Number  of  Pelitioners.— On  an  ap|)eal 
to  the  circuit  court  from  an  order  of  the  bviard  of  county  commis- 
sioners for  the  making  of  a  free  turnpike,  in  a  proceeding  under 
section  5091,  ei  seq.,  R.  S.  1881,  the  proceeding  stands  for  trial  de  novo 
in  the  circuit  court,  and  upon  such  trial  the  burden  is  on  the  peti- 
tioners for  the  improvement  to  prove  that  when  said  order  was 
made  by  said  board,  the  petition  had  been  signed  by  the  proper  num- 
ber of  persons,  as  required  by  section  5095,  R.  S.  1881. 

Fleming  v.  Right,  4^6 

5.  Same.— Appeal  Bond.—Time  of  TOmiy.— Such  an  order  having  been 
made  by  the  board  of  county  commissioners  on  the  7th  of  June,  an 
appeal  bond  was  filed  and  approved  on  the  7th  of  the  next  month. 

Held,  that  the  bond  was  filed  within  thirty  days  after  the  decision  and  in 
proper  time.  lb. 

6.  Free  Turnpike.— Subseriptions  and  Donations. — Statute  Comirued. — Under 
the  provisions  of  section  5101,  R.  8.  1881,  the  board  of  commissioners 
of  a  county  has  power  to  receive  subscriptions  and  donations  in 
money  or  property,  real  or  personal,  to  be  applied  to  the  construction 
or  improvement  of  a  free  turnpike  road;  and  such  a  subscription  is 
not  invalid  because  it  is  without  date.  Allen  v.  Board,  etc.,  55S 

7.  Pleading. — Complaint. —  Demurrei-. —  Where  such  a  donation,  by  the 
terms  of  the  written  subscription,  is  to  be  due  and  payable  when  the 
road  is  completed,  the  complaint  of  the  county  board  for  the  colleo- 
tion  of  such  donation  ia  not  bad  on  demurrer,  because  it  fails  to  allege 
that  the  subscription  was  delivered  by  the  defendants  or  accepted  by 
the  plaintiff',  or  to  aver  that  before  the  commencement  of  the  aetioD 
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any  demand   was  made  on  the  defendants  for  the  amount  of  their 
donation,  or  that  they  had  notice  of  the  completion  of  the  work.     lb, 

GUARDIAN  AND  WARD. 
See  Dedication,  2 ;  -Descent,  1. 

1.  Evidence, — Upon  the  trial  of  an  action  brought  by  a  guardian  to  re- 
cover an  amount  found  due  his  ward  upon  a  settlement  made  with  the 
defendant  at  a  certain  date,  and  ad  to  which  an  issue  has  been  made, 
it  is  error  to  reject  proof  of  such  settlement  and  the  matters  which 
entered  into  it.  Bin/ord  v.  Miner,  147 

2.  Final  Report, —  Diachar^. —  Record. — Evidence, — Payincni.— A  final  re- 
port of  a  guardian  showing  a  sum  in  his  hands  due  the  wards,  with  a 
prayer  to  be  discharged,  followed  by  an  order  approving  the  report 
and  discharging  the  guardian,  is  no  evidence  that  he  paid  the  money. 

Naugle  v.  Slaie^  ex  rei,  ^Sj^ 

3.  Same, — Liability  oj  Sureties. — Where  a  guardian  is  discharged  with 
mone^  of  the  ward  in  his  hands,  which  has  never  been  accounted  for 
or  paid,  and  some  years  later  is  re-appointed,  and  thereafter  accounts 
only  for  other  moneys  received  during  the  second  appointment,  the 
sureties  on  the  first  bond  are  liable.  /6» 

HARMLESS  ERROR. 
See  Bastardy,  1 ;   CJontinuancr  2 ;   Evidence,  16 ;   False  Imprison- 
ment, 3 ;  Instructions  to  Jury.  4 ;  Pleading,  17 ;  Practice,  3  to- 
5, 18,  27,  29. 

HEIRS. 
See  Adoption;  Descent;  Mahriaoe. 

HIGHWAY. 
See  Gravel  Road  ;  Negligence,  2. 

1.  User  for  Ihoenty  Years.— Proceedings  to  Enter  of  Record.— Notice. — Under 
the  statute,  R.  S.  1881,  section  5035,  the  board  of  county  commission- 
ers may  cause  a  public  highway  which  has  been  used  for  twenty 
years  without  being  recorded,  to  be  ascertained,  described,  and  en- 
tered of  record.  No  land  not  already  in  use  by  the  public  is  to  be 
taken.  Yet  the  proceeding  involves  an  inquiry  and  decision  affect- 
ing the  rights  of  the  owners  of  property ;  and  these  must,  in  some 
manner  be  notified  of  the  pendency  oi  the  proceedings.  No  pre- 
sumption of  notice  will  be  indulged.  Yeiton  v.  Addison,  58 

2.  Same. — Appeal  to  Circuit  Court. — Dismissal  for  Want  of  Notice.— Persons 
aggrieved  oy  the  decision  of  the  board  may  appeal  therefrom,  under 
the  general  statute,  and  may  move,  in  the  circuit  court,  to  dismiss  the 
cause  for  the  want  of  any  notice  of  the  proceeding  before  the  board.    lb, 

3.  Petition. — Amendment. — It  is  within  the  discretion  of  the  circuit  court 
to  permit  amendments  to  be  made  to  the  petition  in  highway  cases, 
and  the  Supreme  (Dourt  will  not  interfere  unless  there  is  an  abuse  of 
discretion.  Bums  v.  Simmons,  557 

4.  Sam€, — Discretionary  Power  (/  Circuit  Court. — It  is  not  an  abuse  of  the 
discretionary  power  of  the  circuit  court  to  permit  an  amendment  to 
be  made  changing  in  a  slight  degree  the  line  of  a  proposed  highway, 
in  a  case  where  the  change  does  not  affect  the  interests  of  persons  not 
in  court.  lb. 

HUSBAND  AND  WIFE. 
See  Descent;  Evidence,  4,  5;  Marriage;  Married  Woman  ;  Parti- 
tion, 2  to  4 ;  Witness,  6. 
1.  Decedent^  Estates. — Rents  from   Wif^s  Ixindy  Hiisband's  Liability  for. — 
Trusts. — Acquiescence. — Where  a  husband,  during  a  long  series  of  years, 
receives  and  applies  the  rents  of  the  wife's  real  estate  to  the  common 


624  INDEX. 

use  of  the  family,  without  objection  by  her,  and  under  circumstances 
showing  no  intention  on  the  part  of  either  that  he  shall  be  char^ged 
therewith,  she  can  not,  after  his  death,  maintain  a  claim  tlierefor 
against  his  estate ;  nor  can  she,  where  such  rents  have  been  invested 
.by  the  husband,  with  her  knowledge,  in  other  real  estate,  for  the  ben- 
efit of  the  family,  after  acquiescing  in  such  use  for  a  period  of  more 
than  twenty  years,  claim  him  as  her  trustee  to  the  extent  of  such 
investment,  but  she  will  be  deemed  to  have  waived  all  right  to  fol- 
low such  rents  into  the  property.  BriMor  v.  Biiiiory  47 

2.  Mortgage  of  Land  Held  by  Entireties. —  Wife*8  Contract  (f  Sureitfahip.— 

Construction  of  Staivie, — Where  land  is  held  by  husband  and  wife  as 
tenants  by  entireties,  and  where,  since  September  l?)th,  1881,  the 
date  of  the  taking  effect  of  section  5119,  R.  S.  1881,  the  husband  and 
wife  executed  a  mortgage  on  such  land  to  secure  the  payment  of  an 
individual  debt  of  the  husband,  such  mortgage,  as  to  the  wife,  is  a 
contract  of  suretyship,  which  she  can  not  enter  into,  and  it  is  void 
both  as  to  her  ^nd  her  husband.  Dodge  v.  Kinzy,  lOS 

3.  Enticing  Wife  Away, — Adultery, — Damages. — Evidence. — Privileged  Com- 
muninatimuL — In  an  action  by  a  husband  to  recover  damages  for 
enticing  away,  debauching,  and  alienating  the  affections  of  his  wife, 
the  fact  as  to  whether  adultery  had  been  committed  by  the  defendant 
and  the  plaintilf's  wife  can  neither  bo  proved  nor  disproved  by  any 
communications  had  between  the  pluintiffand  his  wife  after  her  re- 
turn. Higham  v.  Vanofdoly  JOff 

4.  Same.— Declarations  of  Wife. — Res  Gestce.— Mitigation  of  Damages. — In 
such  case,  declarations  made  by  the  wife  to  a  third  person,  on  the 
day  she  eloped  with  the  defendant,  or  within  the  time  when  she  was 
presumably  under  his  influence,  as  to  the  causes  of  her  leaving, 
which  are  not  part  of  the  res  gesta  accompanying  the  act  of  leaving, 
and  which  do  not  impute  to  her  husband  any  violence  or  cruel  treat- 
ment, are  not  admissible  in  mitigation  of  damages.  Jb, 

5.  Same.— Sufficiency  of  Cause  of  Aeiion. — Where  a  stranger,  knowing  a 

woman  to  be  the  wife  of  another,  and  having  no  reason  to  BU8})ect 
mistreatment  of  her  by  her  husband,  entices,  persuades"  and  takes 
her  away  to  another  State  and  keeps  her  in  different  nlaces  for  ten 
days,  all  without  the  consent  of  her  husband,  such  husband  can 
maintain  an  action  for  damages  without  proof  of  adultery.  lb. 

6.  Same.—  Wif^s  Cbnscwe.— In  such  case,  it  is  no  defence  that  the  wife 
consented,  or  that  the  defendant  did  not  otherwise  persuade  or  entice 
her  awav,  except  to  furnish  the  means  and  opportunity  for  the  elope- 
ment, wiiere  he  carries  and  keeps  her  away  until  at  his  pleasure 
she  is  returned,  as  the  wife  has  no  power  to  consent.  lb. 

7.  Tmsi  and  Trustee.— Creditor's  Bi/l~Vn\eTe  a  husband  receives  money 
from  his  wife's  mother  to  be  invested  in  lands  for  the  wife,  and  with- 
out her  knowledge  or  consent  takes  title  in  his  own  name  and  holds 
it  thirtv-three  years,  and  then,  when  in  debt,  puts  the  title  in  the 
wife,  having,  during  that  time,  paid  the  taxes  and  by  his  labor 
cleared  and  improved  the  land,  equity  will  not  subject  it  to  the 
payment  of  his  debts.  Lord  v.  Bishop,  SS4 

8.  Desertion  of  Wife,— Complaint  for  Support,— Defect  Cured  by  VerduU.—A 
complaint  bv  a  wife  against  her  husband  to  obtain  provision  for  her 
support,  under  sections  5132  and  6133,  R.  S.  1881,  Which  fails  to  allege 
that  the  desertion  was  without  cause,  is  cured  by  verdict. 

Harris  v.  HarriSy  4^ 

9.  A  husband  has  a  right  as  against  creditors  to  join  in  a  conveyance  to 

a  trustee  for  his  wife,  in  onler  to  correct  a  mistake  and  clear  up  her 
title.  Bremmerman  v.  Jennings,  fSS 
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INDICTMENT. 

See  Cbiminal  Law,  1,  6  to  8, 10,  13  to  15. 

INFANT. 
Sec  Dedication,  2 ;  Descent  ;  Guabdian  and  Ward. 

INJUNCTION 
See  Gravel  Road,  3 ;  Judgment,  6 ;  Supreme  Court,  6, 7. 

INSANITY. 
See  Adoption,  3 ;  Marriage,  5 ;  Sheriff,  2. 

INSTRUCTIONS  TO  JURY. 
See  Bastardy,  1;  Criminal  Law,  11;  Evidence,  19;  Intoxicating 
Liquor,  3;  Judgment,  6;  Practice,  4, 13,  22,  28  to  31,  33;  Rail- 
road, 7 ;  Verdict,  4. 

1.  Preponderance.— Practice. — When  the  jury  are  instructed  that  a  pre- 
ponderance of  the  evidence  is  necessary  to  entitle  the  plaintiff  to  re- 
cover, the  inference  is  that  if  the  evidence  is  equally  balanced  the 
verdict  should  be  for  the  other  side,  and  such  instruction  is  not  erro- 
neous because  it  does  not  expressly  state  such  proposition. 

Harper  v.  State,  ex  rely  109 

2.  Same. — An  instruction  which  states  the  law  correctly  as  far  as  it  pur- 
ports to  go  is  not  erroneous  because  it  might  have  gone  further.      76. 

3.  Stating  Elements  of  Offence. — When  it  is  undertaken  to  state  all  the  ele- 
ments of  an  offence  upon  the  evidence  before  the  jury,  the  instri/c- 
tion  should  be  so  constructed  as  not  to  practically  withdraw  from  the 
jury  competent  and  material  evidence.  Hunter  v.  State,  24t 

4.  Praxiice. — Harmless  Error. — Where  there  is  no  dispute  as  to  the  fact  that 
work  and  labor  was  performed,  and  the  only  dispute  is  as  to  the  per- 
son liable  to  pay  for  the  work  and  labor,  an  omission,  in  an  instruc- 
tion enumerating  the  facts  which  the  plaintiff  must  prove  in  order  to 
entitle  him  to  a  recovery,  to  state  that  he  must  prove  performance, 
is  a  harmless  error,  not  warranting  a  reversal  of  the  judgment. 

Tomlinson  v.  Briles,  5S8 
6.  Supreme  Court. — If  instructions  given  to  the  jury,  taken  as  a  whole,  ex- 
press the  law  applicable  to  the  case  without  material  contradiction, 
the  judgment  will  not  be  reversed  because  one  instruction,  if  con- 
sidered by  itself,  is  capable  of  an  application  which  would  ignore 
a  material  question  involved  in  the  issues.  Blanchard  v.  Jones,  54£ 
6^  Same. — Enoneous  Instructions  Given  on  Request,  of  AppeltaiU. — An  appel- 
lant can  not  complain  in  the  Supreme  Court  of  an  inconsistency  in 
instructions  caused  by  the  giving  of  instructions,  asked  by  himself, 
which  present  a  theory  different  from  that  contained  in 'other  in- 
structions given,  which  state  the  law  correctly.  lb. 

INSURANCE 
Mortgage  Clause. — Change  of  Ownei-ship. — Increase  of  Hazard. — Commencement 
of  Proceeding  to  Foreclose. — Nolir.e. — The  mere  commencement  of  a  pro- 
ceeding to  foreclose  a  mortgage,  without  notice  to  the  insurer,  is 
not  of  itself  such  a  "  change  of  ownership  or  increase  of  hazard  " 
as  will  avoid  a  contract  oi  insurance  made  for  the  benefit  of  the 
mortgagee,  within  the  meaning  of  a  stipulation  in  the  mortgage 
clause  of  the  policy  for  notice  from  such  mortgagee  of  a  change  of 
ownership  or  increase  of  hazard. 

Phenix  Ins.  Co,  v.  Union  M.  L.  Ins.  Co.,  $92 

Vol.  101.— 40 
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INTENT. 
See  Dedication,  8  to  18. 

INTEREST. 
See  MoRTOAOE,  7 ;  Real  Estate,  6. 

INTERROGATORIES  TO  JURY. 

See  Pbactice,  16,  28,  29*,  Verdict,  1. 

INTOXICATING  LIQUOR. 

See  CoNBTiTunoNAL  Law  ;  Criminal  Law,  17  to  19 ;  Tm. 

1.  Sale  to  Minor.— Evidence. — Under  section  2094,  prohibiting  the  sale  of 
intoxicating  liquors  to  minors,  the  charge  will  be  sustained  bj  proof 
of  a  sale  directly  or  indirectly.  Hunter  v.  SUUej  -'^i 

2.  Same. — Beli^  as  to  Age  <^  Minor. — Where  the  seller  believes,  and  has 
good  reason  to  believe,  at  the  time  of  the  sale,  that  the  minor  is  an 
adult,  he  is  not  guilty  of  the  o£fence  prescribed  by  the  statute.       lb. 

3.  Same. — Evidence. — Instruction. — In  such  case,  the  defendant  has  a  right 
to  show  such  matters  in  defence,  and  the  trial  court  ha.s  no  right  to 
assume  and  charge  the  jury  that  the  offence  is  complete  without  re- 
gard to  such  evidence.  lb. 

4.  License. — The  statute  prohibiting  the  sale  of  intoxicating  liquor  be- 
tween the  hours  of  eleven  o'clock  p.  m.,  and  five  o'clock  A.  m.,  is  con- 
stitutional, and  applies  to  licensed  retailers  of  intoxicating  liquors. 

Hedderieh  v.  i&Ue,  5€i 
JAIL. 
See  Sheriff. 
JUDGMENT. 
See  Adoption;  Appeal  Bond;  Chattel  Mortgage ;  Divorce,  1,3; 
Execution;  Fraud,  7;  Judicial  Salf^  Partition,  1,  2;  Plead- 
ing, 1,  13;  Practice,  3,  18,  23,  26,  32;  Real  Estate^  5;  Sheriff's 
Sale;  Supreme  Court,  5;  Verdict;  Wills,  1. 

1.  Banki-uptcy. — Afudfpiee^s  Sale  of  Lands. — Prior  Jtidgment  Liens, — Where  a 
sale  is  made  by  an  assignee  in  bankruptcv  subject  to  existing  liens, 
and  there  are  such  liens  antedating  the  filin;r  of  the  petition  in  bank- 
ruptcy, they  are  not  divested  by  the  assignee  s  sale.  A  judgment  cre- 
ates a  lien  on  the  land  of  the  debtor,  and  the  lien  is  sucn  that  neither 
the  adjudication  in  bankruptcy  nor  the  assignee's  deed  wijl  divest  it 
A  discharge  releases  the  bankrupt  from  personal  liability  on  the  juHg- 
ment,  but  does  not  relieve  the  land  from  the  lien.  Pauley  v.  Cauthom,  ''I 

2.  Same.  — Judgment  Lien. — Enforcement  of  Tnmlid  Decree. — When  a  decree 
is  without  effect  as  against  a  judgment  creclitor,  the  holder  of  the  de- 
cree can  not  maintain  an  action  to  enforce  it,  but  his  remedy  is  to 
bring  suit  to  foreclose  the  equity  of  redemption  of  the  judgment 
creditor.  lb. 

3.  Amendment  of.— Mistake. — In  a  proceeding  to  amend  a  judgment  ren- 
dered nearly  two  years  previously,  in  favor  of  various  persons,  from 
which,  it  is  alleged,  the  plaintiff's  name  was  omitted  by  mistake,  such 
mLstake  must  be  clearly  shown.  Brmmlee  v.  Board,  ete.,  4^1 

4.  Same. —  Evidence. —  Supreme  Court. —  Practice. —  Presumption. —  In  such 
case  evidence  other  than  the  record  is  admi5«sible  to  show  the  allesred 
mistake;  but  where  the  trinl  court  refuses  to  hear  such  evidence,  the 
Supreme  Court  will,  in  its  absence  from  the  record,  presume  that  the 
ruling  was  right.  lb. 

6.  Jurisdiction  of  Subject-  Matter. — P-aetice. — Where  the  trial  court  has  juris- 
diction of  the  cause  of  action  stated  in  one  paragraph  of  compIaiDt, 
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but  not  of  that  stated  in  another,  and  renders  judgment  upon  both, 
such  judgment  is  not  void,  and  it  will  be  upheld  on  appeal  to  the  Su- 
preme Court  in  the  absence  of  any  proper  objection  to  the  jurisdiction. 

Louisville,  etc.,  R  W.  Co.  v.  Fox,  41^ 
«.  StahUory  Lien.—ETUnm(m  (^  Kmc— Under  section  608,  R  S.  1881,  the 
statutory  lien  of  all  final  judgments,  in  the  Supreme  and  circuit 
courts,  lor  the  recovery  of  money  or  costs,  upon  real  estate  and  chat- 
tels real  liable  to  execution,  will  terminate  generally  at  the  expira- 
tion of  ten  years  after  the  rendition  thereof;  out  such  statutory  lien 
may  be  extended  beyond  the  period  of  ten  years,  by  appeal  or  injunc- 
tion, by  death  of  the  judgment  defendant,  or  by  agreement  of  the  par- 
ties entered  of  record.  Where,  therefore,  the  only  fact  alleged  or  proved 
is  that  more  than  ten  years  have  elapsed  since  the  rendition  of  the 
judgment,  there  is  no  error  in  refusing  to  instruct  the  jury  that  such 
judgment  is  not  a  lien  or  cloud  upon  the  title  to  real  estate. 

KinMy  v.  Dodge,  57$ 

JUDICIAL  CIRCUIT. 

See  Prosecuting  Attoeney. 

JUDICIAL  KNOWLEDGE. 

See  Courts,'  Statutes,  1 ;  Time,  1. 

JUDICIAL  SALE. 

1.  Protection  of  Parehaaei-  where  Judgment  is  Reverkd. — Statute  Construed  — 
J^*ec<wie?U.— Section  669,  R.  S.  1881,  protects  purchasers  at  judicial 
sales  by  virtue  of  judgments  afterwards  reversed,  but  not  a  purchaser 
from  one  who  was  a  successful  party  to  a  judgment  in  ejectment  af- 
terwards reversed.  Vunnington  v.  Elston,  37,'i 

2.  Same,  -^Afypeal.—Noiiee.^Judgrnent.^Effect  of  Reversal— A  party  pur- 
chasing lands,  relying  upon  a  judgment  in  favor  of  his  vendor  in  eject- 
ment, must  take  notice  of  the  rignt  of  appeal,  and  is,  therefore,  sub- 
ject to  the  risk  of  such  appeal  and  Its  result.  Ih. 

JURISDICTION. 

See  County  Commissioners,  lj4;  Decedents' Estates,  3 ;  Drainage,  19; 
Evidence,  15 ;  Gravel  Road,  4 ;  Judgment,  5 ;  Railroad,  3. 

Appeal—Sufprme  C(mrt.— Action  Originating  Befote  Justice  of  Peace.— Amount 
in  Om/rowjiuy.— Under  section  632,  R.  S.  1881,  no  appeal  will  lie  to  the 
Supreme  Court  from  any  judgment  of  a  circuit  or  superior  court,  in 
any  action  originating  before  a  justice  of  the  peace  or  mayor  of  a  city, 
where  the  amount  in  controversy,  exclusive  of  interest  and  costs,  does 
not  exceed  fifty  dollars,  unless  such  action  is  one  involving  the  valid- 
ity of  a  town  or  city  ordinance.  Boswoith  v.  Wayne  Pike  Co.,  175 

JURY. 
See  Inotructions  to  Jury;  New  Trial,  4,  5;  Practice,  16,  28  to  30; 

Verdict,  3. 

JUSTICE  OF  THE  PEACE. 
See  Execution  ;  Jurisdiction  ,  Railroad,  3. 
LANDLORD  AND  TENANT. 
See  Real  Estate,  4,  6. 
1.  Lease.— Eieelvm  of  Tenant  as  to  Lonfjer  Term.—IUscM(m.—yThere  a  ten- 
ant, who  is  in  possession  of  farm  premises  under  a  lease  for  one  year, 
with  the  privilege  of  three,  prior  to  the  expiration  of  the  year  no- 
tifies the  lessor  that  he  has  rented  another  farm,  and  will  at  once  va- 
cate the  premises  held  under  such  lease,  and  thereupon  the  former  ar- 
rangement is  mutually  rescinded,  such  tenant  thereby  elects  not  to 
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hold  such  premises  longer  than  one  year,  and  the  tenancy  is  teimi- 
nated  at  that  time.  Barneti  v.  Feturifj  9$ 

'2.  Same. —  Occupancy. — Notice. — In  such  case,  the  mere  occupancy  of  the 
land  at  and  after  the  expiration  of  the  year  can  not  be  deemed  an 
election  to  hold  it  for  three  years,  in  the  face  of  an  express  notifica- 
tion of  a  different  election,  and  after  the  opposite  party  has  acted  apon 
the  same  by  leasing  the  land  to  other  parties.  lb. 

^.  Real  Ekiaie. — Action  to  Recover. — Damages. — Emdenee, — Where  a  tenant 
unlawfully  detains  possession  of  farm  land  during  the  season  for 
sowine  wheat,  and  so  prevents  the  owner  from  using  it  for  a  wheat 
crop,  in  an  action  by  tne  latter  for  possession  and  damages,  evidence 
that  the  land  is  better  adapted  to  wheat  than  corn  is  admissible.   lb, 

A.  Same.— Rent. -In  such  case,  evidence  as  to  the  rental  value  of  the 
house  situate  upon  the  land,  per  month,  during  the  time  of  the  de- 
tention, is  admissible.  lb. 

5.  Same. — Proof  of  Value  of  Land. — Proof  of  the  value  of  the  land,  in  such 
case,  during  the  time  of  its  detention,  is  not  necessary  in  order  to  en- 
title the  plaintiff  to  recover.  lb. 

•6.  Conveyance  by  Lajidlord.— Attornment.— ^y here  at  the  time  of  the  con- 
veyance of  real  estate  by  ordinary  warranty  deed,  the  premises  are  in 
the  actual  occupancy  of  the  vendor's  tenant,  the  deed  transfers  the 
possession  without  attornment,  in  this  State;  the  occupant  becomes 
the  vendee's  tenant,  and  his  mere  continued  occupancy  does  not  con- 
stitute a  breach  of  any  covenant  in  the  deed. 

Kellum  V.  Berkshire  L.  In*.  Co.,  4^S 

LARCENY. 
See  Criminal  Law,  13. 

LEASE. 
See  Landlord  and  Tenant. 

LEGISLATURE. 
See  Constitutional  Law  ;  Prosecuting  Attorney,  2. 

LICENSE. 
See  Intoxicating  Liquor,  4;  Marriage,  2. 

LIEN. 

See  Dbcbdento' Botates,  1 ;  Drainage;  Judgment;  Mechanic's  Lieh; 

Mortgage,  9,  23;  Partition,!;  Sheriff's  Sale;  Taxes;  Wills,  L 

LIFE-ESTATE. 

See  WiLM,  ],  4. 

LIS  PENDENS. 

See  Evidence,  18 ;  Real  Estate,  4,  6. 

MANDAMUS. 

1.  County  Commissioners.— Uand^muH  will  lie  aiarainst  the  board  of  com- 
missioners to  compel  the  performance  of  a  duty  specifically  imposed 
^y  1»^-  State,  ex  rel.,  v.  Board,  He.,  S9S 

2.  Same.— Railroad.— Tax  in  Aid  of.— Jt  is  not  the  duty  of  the  board 
of  county  commissioners  to  cause  a  tax  levied  in  aid  of  a  railroad 
company  to  be  placed  upon  the  tar  duplicate,  and  mandamus  will 
not  lie.  /t. 

MANSLAUGHTER. 
See  Criminal  Law,  1. 
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MARI^AGE. 
See  Dedication,  15;  Divorce;  False  Imprisonment,  1,2, 

1.  Bresumption. — Bights  of  Children. — The  presumption  in  favor  of  mar^ 
riage  ai)d  the  legitimacy  of  children  is  one  of  the  strongest  known  to- 
the  law,  and  in  favor  of  a  child  asserting  its  legitimacy  this  pre- 
sumption applies  with  peculiar  force,  l^eter  v.  l^eier,  129 

%  Same. — Solemnvsaiiotu-- Violuiion  of  Statute  Bequiring  iMenae.  —  No 
ceremony  or  solemnization  is  necessary  to  validate  a  marriage,  and 
a  marriage  is  not  rendered  void  by  a  failure  to  comply  with  a  statute 
requirinff  the  parties  to  obtain  a  license,  though  such  failure  mav 
subject  them  to  a  criminal  prosecution.  lo. 

3.  Same. — Coneent. —  What  Conatitules. — Where  there  is  an  agreement   to 

form  a  present  matrimonial  connection,  followed  by  cohabitation  as 
husbana  and  wife,  no  particular  form  of  words  is  essential,  provided 
it  appears  that  the  engagement  was  entered  into  from  pure  motives, 
and  uiat  the  connection  was  not  entered  into  from  bad  motives  or  for 
the  mere  purpose  of  sexual  commerce.  lb. 

4.  Same. — Evidence. — LegHimaey  of  Children. — Where   a  child  asserts  its 

legitimacy,  and  another  child,  in  order  to  obtain  property,  asserts 
its  own  illegitimacy,  it  will  require  strong  evidence  to  overcome  the 
presumption  of  marriage,  and  where  the  evidence  shows  that  the  en- 
gagement of  the  parents  was  entered  into  from  good  motives  and  in: 
the  belief  that  there  was  no  impediment  to  the  marriage,  and  is  fol- 
lowed bycontinued  and  open  cohabitation  as  husband  and  wife  after- 
all  impediments  are  removed,  and  by  the  execution  of  deeds  as  hus- 
band and  wife,  the  presumption  will  not  be  overborne  by  the  general 
statement  that  the  parties,  were  not  married,  but  such  statement 
will  be  construed  to  mean  simply  that  there  was  no  formal  marriage 
ceremony.  lo. 

5.  Penan,  of  Unsound  Mind.— Annulment  of  Marriage. — Incapable  Party. — 

Guardian. — Complaint.— JJnder  section  1025,  R.  S.  1881,  when  either 
of  the  parties  to  a  marriage  is  incapable,  from  unsoundness  of  mind  or 
want  of  understanding,  of  contracting  such  marriage,  a  suit  for  the 
annulment  of  such  marriage  can  be  maintained  upon  a  complaint  in 
the  name  only  of  the  incapable  party,  and  not  in  the  name  of  his  or 
her  guardian.  Pence  v.  Aughe^  817 

MARRIED  WOMAN. 
See  Dedication,  15,  16;  Husband  and  Wife;  Marriage. 
Mortoage  of  her  Real  Estate  to  Secure  Husband's  Debt. — Under  the  statute,.. 
K.  S.  1881,  section  5119,  a  married  woman  can  not  execute  a  binding 
mortgage  upon  her  real  estate  to  secure  her  husband's  debt. 

AUen  V.  Dow,  187' 
MASTER  COMMISSIONER. 

1.  Practice.—  Reference. — Erceptionn  to  Report. — It  is  not  error  to  permit  a. 
party  to  file  additional  exceptions  to  the  report  of  a  master  commis- 
sioner after  it  is  returned  into  court.         Bremmerman  v.  JenningSy  25S 

2.  -Same. — Fiinding. — Effect  of— The  finding  of  the  master  commissioner 
does  not  conclude  the  court  in  cases  where  the  evidence  is  properly- 
reported.  In  sucli  cases  the  court  may  disregard  the  master's  find- 
ing and  act  upon  the  evidence  reported  by  the  master.  Lb,. 

MAYOR. 
See  Jurisdiction. 

MEASURE  OF  DAMAGES. 
See  Negligence,  6;  Real  Estate,  6. 
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MECHANICS  LIEN. 

1.  FenoncU  Liability  to  Stib-Conlractor,—The  person  against  whom,  under 
fiection  5295,  R.  S.  1881,  personal  liability  for  a  claim  in  favor  of  a 
sub-contractor  furnishing  materials  for  a  building  might  be  obtained 
through  notice,  and  against  whom  the  action  provided  for  in  that 
section  could  be  brought,  was  the  owner  of  a  building  for  which 
materials  were  so  furnished  and  in  which  they  were  used ;  and  one 
not  such  an  owner  was  not  subject  to  be  so  made  liable,  though  he 
were  personally  liable  with  such  owner  to  the  original  contractor. 

Crawford  v.  Pomll,  m 

2.  Same,---8evtral  Buiidings  Separaiely  Oumed.-r-The  owner  of  one  of  two 
buildings  for  which  materials  were  furnished  by  a  sub-contractor 
could  not,  throuffh  such  notice,  be  rendered  personally  liable  for  the 
materials  lurnished  for  the  other  building  separately  owned  bv 
another  person  ;  and  where  a  sub-contractor  fiirnished  for  two  build- 
ings so  separately  owned  materials  which  were  used  in  said  buildings, 
no  distinction  between  the  buildings  being  made  in  the  furnishing  of 
the  materials  or  in  the  sub-contractor's  claim  therefor  or  his  notice, 
no  personal  liability  under  said  stetute  for  such  claim,  or  any  part 
thereof,  could  be  enforced  by  notice  to  and  suit  against  one  of  such 
separate  owners  alone.  /5^ 

MERGER. 
See  Sheriff's  Sale,  6. 

MINOR 
See  Intoxicating  LiquoB,  1  to  3. 

MISTAKE. 
See  Assignment  op  Error,  3 ;  Husband  and  Wife,  9 ;  Judgment,  3, 4. 

MORTGAGK 
See  Chattel  Mortgage;  Drainage,  17;  Husband  and  Wipe,  2;  In- 
surance; Married  Woman;  Partition,  1;  School  Fund. 

1.  Foreclosure,— Ihrtiea. — Title. — Parties  claiming  an  interest  in  mort- 
gaged land  are  proper  parties  defendants  in  an  action  to  foreclose, 
and,  when  made  parties,  they  are  bound  to  set  up  their  title  or  claim. 

StoekweU  v.  SlaU,  ex  reL,  I 

2.  Oomplaini  to  Foredose. —SubsiequerU  Piurehaser. —  Record, — 2V»i«,— Gener- 
ally, a  complaint  to  foreclose  a  mortgage  against  a  subsequent  pur- 
chaser from  the  mortgagor  must  allege  that  the  mortgage  was  re- 
corded at  the  place  and  time  prescribed  by  the  statute.  Ih, 

3.  Same.— Notice, — Privity. — The  registry  of  a  deed  or  mortgage  is  notice 

only  to  those  who  claim  through  or  under  the  grantor  or  mortgagor.  lb, 

4.  Same. — School  Fund  Mortgage. — Parties,  holding  or  claiming  through 

or  under  the  mortgagor  in  a  school  fund  mortgage,  are  bound  to  take 
notice  of  the  mortgage,  although  not  recorded  as  required  by  the 
general  registry  laws.  lb, 

b.  Same. — Description. — Presumption. — Acknowledgment. — It  appearing  upon 
the  face  of  a  mortgage  and  the  certificate  of  acknowledgment,  tnat 
the  mortgage  was  executed  in  this  State,  between  residents  thereof, 
the  presumption,  in  the  absence  of  anything  in  the  instrument  to  the 
contrary,  is,  that  the  description  was  intended  for  lands  in  this  State.  lb. 

6.  Same, — Auditor. — Loan  by^  to  Self — A   school   fund   mortgage  is  not 

yoid  as  to  the  State  because  thecountv  auditor  has  made  the  loan  to 
himself.  '  Tb. 

7.  Same. — Interest. — Such  mortgage  draws  the  same  interest  after  as  be- 

fore maturity.  ift. 
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'S,  Same.—8aie  without  Appraimnent. — Upon  the  foreclosnre  of  a  school 
fund  mortgage,  the  court  may  order  the  land  sold  without  appraise- 
ment, lb, 

9.  Same.—Prioriiy  <3f  Lien. — Taxes. — A  sale  of  land  for  taxes  which  ac- 
crued after  the  execution  of  a  school  fund  mortgage,  is  subject  to 
the  mortgage  lien.  lb. 

10.  Saine. — Entry  of  Satisfaction, — Recorder. — Auditor. — The  county  recorder 
can  enter  satisfaction  of  a  school  fund  mortgage  before  foreclosure, 
only  upon  an  endorsement  by  the  county  auditor  that  the  same  has 
been  fully  paid.  lb. 

11.  Same, — Clerk. — School  Fhrnd, — Foredoeure. — Emdenee. — For  the  purpose 
of  showing  that  the  law  was  complied  with  in  making  a  loan  of  tlie 
school  fund,  the  certificate  by  the  clerk  and  recorder,  and  the  affidavit 
of  the  mortgagor,  required  by  the  statute,  are  competent  evidence, 
and,  beinff  competent  for  this  purpose,  a  general  objection  to  such 
evidence  is  properly  overruled.  lb, 

12.  Same, — Title  of  Mortgagor. — PremmptUm  of  Ownership, — A  mortgagor  is 
presumed  to  be,  at  the  time,  the  owner  of  the  land  mortgaged,  until 
something  to  the  contrary  appesrs.  lb. 

13.  Same, — Possession  by  Mortgagor. — The  possession  of  the  land  bjr  the 
mortgagor,  at  the  time  of  executing  the  mortgage,  is  pnma  faeie  suf- 
ficient to  show  that  he  was  the  owner.  lb. 

14.  Foreclosure. — Boaiics. — The  general  rule  is  that  there  can  be  no  valid 

decree  of  foreclosure  unless  the  owners  of  the  mortgaged  property  are 
parties  to  the  foreclosure  suit.  The  remedy  of  the  mortgagee  or  his 
assignee  is  to  foreclose  the  equity  of  redemption  of  all  who  are  inter- 
ested in  the  land  as  lien-holders  or  owners.  PduLey  v.  Cauihom^  91 

15.  Indemnity. — Foreclosure, — Breach  of  Condition.  —  Pleading, — Complaint. — 

A  complaint  to  foreclose  a  mortgage  to  indemnify  a  surety, containing 
an  agreement  to  pav  the  debt  and  to  keep  the  surety  unharmed  as 
such,  which  assigns  for  breach  a  failure  to  so  pay  and  save  the  plain- 
tifi*  unharmed,  and  averring  that  the  plaintiff  was  compelled  to  and 
did  pay,  is  good  without  alleging  a  failure  to  repay  the  plaintii). 

Cntteriin  v.  Amvstrong,  2'tS 

16.  Sasme. — Foreclosure. — Oumcrship  of  Mortgaged  Property. — Parties. — Bank- 

ruptey. — Answer  in  Bar. — An  answer  in  bar  to  a  complaint  to  foreclose 
a  mortgage,  that  some  of  the  lands  were  not  owned  by  the  defendant, 
but  were  and  are  the  property  of  M.  who  is  not  a  defendant,  is  bad  on 
demurrer ;  so,  also,  an  answer  that  the  mortgagor  had  been  adjudged 
a  bankrupt  and  discharged  after  the  cause  of  action  accrued.  lb. 

17.  Same. — Statute  of  Limitations. — A  suit  to  foreclose  a  mortgage  is  not  bar- 

red by  the  statute  of  limitations  until  the  lapse  of  twenty  years,  lb. 

18.  Same. — Junior   Mortgagee. —  Improvements. — Where   a   senior  mortgage 

has  been  foreclosed  without  making  the  junior  mortgagee  a  party, 
and  the  land  sold  under  the  decree,  the  junior  mortgagee  whose  mort- 
gage was  recorded  is  not  bound  to  redeem,  or  ofier  to  do  so,  but  may 
sue  the  purchaser  to  foreclose,  and  in  such  case  the  purcnaser  can 
not  claim  for  improvements  or  taxes  paid.  lb. 

19.  Same. — Marshalling  Securities. — ^In   such  case,  if   the  rights  of  the  de- 

fendant would  require  that  the  securities  be  marshalled,  the  com- 
plaint being  silent  as  to  any  facts  reoniring  it,  the  defendant  should 
by  counter-claim  allege  such  fact*?  ana  pray  relief.  lb. 

20.  Foreclosure. — Description. — Extrinsic  Facts. — Where  insufficiency  of  the 
description  of  lana  in  a  mortgage  may  be  aided,  and  foreclosure  may 
be  authorized,  without  reformation,  by  showing  extrinsic  facts,  such 
extrinsic  matter  must  be  such  as  does  not  contradict  the  mortgage 
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or  produce  a  description  of  other  property  than  that  described  therein. 
It  must  merely  explain  the  description  in  the  mortgage,  and  point 
out  the  property  oy  the  means  of  identitication  indicated  in  the 
mortgage.  Hannon  v.  Hilliard,  310 

21.  Same. — Construction  of  Description  of  Premises, — The  part  of  a  deed  which 

describes  the  premises  conveyed  or  mortgaged  should  be  liberally  con- 
strued, with  a  view  to  make  the  deed  available.  lb. 

22.  Same, — Complaint. —Single  Cause  of  Action. — A  mortgage  is  a  single  cause 
of  action,  and  in  a  complaint  to  foreclose  it,  however  many  notes  or 
instalments  it  secures,  a  single  paragraph  only  is  necessary.  /6. 

23.  Descents. —  Widow. — The  mortgage  of  a  widow  on  lands  acquired  from 
her  deceased  husband  will  convey  a  lien  on  her  interest  therein. 

Clark  V.  Deutseh,  m 

MUNICIPAL  CORPORATION. 

See  Taxes}. 

NEGLIGENX'E. 

See  Railboad,  5  to  7 ;  Verdict,  3. 

1.  Defective  Bridges.— County  Comiaissioners. — Damages. — Undersection  2892, 

R.  S.  1881,  it  is  the  duty  of  the  board  of  commissioners  of  a  county 
in  this  State  to  cause  all  bridges  over  which  it  has  control  to  be 
kept  in  repair,  and  if  it  negligently  suflers  such  a  bridge  to  remain 
out  of  repair,  and  a  person,  in  the  ordinary  use  of  the  same,  is  injured 
in  person  or  projierty,  without  any  fault  of  his  own,  he  can  maintain 
an  action  for  damages  against  such  board.     Vauyht  v.  Bocwdy  eie.,  1^3 

2.  Same.— Bridges  Built  and  Maintained  by  Township. —  Higkuxiy. — Where  a 
bridge,  located  upon  and  constituting  a  part  of  a  public  highway, 
has  been  built  ana  maintained  by  township  authorities,  it  is  still  the 
duty  of  the  board  of  com niiHsi oners  to.  see  that  it  is  kept  in  repair, 
and  for  failing  in  this  duty  it  is  liable,  although  it  has  never  accepted, 
recognized,  or  in  any  way  adopted  the  same  as  a  county  bridge.     lb. 

8.  Contributory  Negligence,  —  Burden  of  Proof. — Where  a  plaintiff  sues  to  re- 
cover for  an  injury  to  his  property  occasioned  by  the  negligence  (»f 
another,  the  burden  is  on  him  to  show  that  his  own  negligence  did  not 
contribute  to  the  injury.  Lyons  v.  Terre  Haute,  etc.,  K.  R.  Co.,  41^ 

4.  Same. — Railroads. — Killing  Cattle. — Where  there  is  no  order  of  the  board 
of  county  commissioners  allowingstock  to  run  at  large,  the  owner  can 
not  recover  from  a  railroad  company  for  cattle  killed  upon  a  public 
crossing.  /6- 

5.  Same. — Matter  of  Law. — Where  there  is  no  evidence  from  which  it  can 

be  inferred  that  there  was  an  ortier  of  the  board  of  commissioners 
allowing  stock  to  run  at  large,  the  court  may,  as  matter  of  law,  con- 
clusively infer  negligence.  lb. 

6.  Measure  cf  Damages. — Moral  Character. — In  an  action  for  damages  for 
injury  to  the  person  through  negligence,  the  moral  character  of  the 
plaintiff  is  not  relevant  as  an  element  in  the  measure  of  damages. 

Indianapolis,  etc.,  R  W,  Co.  v.  Bush,  5SS 

NEW  TRIAL. 
See  Demurrer  to  Evidence,  4;  Practice,  20 ;  SpfXTiAi.  Findinc*,  1,3; 

Verdict.  2. 
1.  Neuhf  Discovered  Evidence. — Bastardy.  — Impeaching  Evidence.— Admissions 
of  Arty. — Practice. — Statements  of  the  mother  of  a  bastard  child, 
some  time  after  its  birth,  as  to  the  identity  of  its  father,  can  be  used 
as  impeaching  evidence  only  in  a  bastardy  proceedint;,  and  not  as  an 
admission  by  a  party  to  the  action,  and,  therefore,  will  not,  as  a  gen* 
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eral  rule,  as  newly  discovered  cvidencej  constitute  cause  for  a  new 
trial.  Harper  v.  5tate,  ex  rel.^  109 

2.  Same, — Oumtiiative  Evidence, — A  new  trial  will  not    be  granted  upon 

the  ground   of   newly  discovered   evidence,  when   such  evidence  is 
merely  cumulative  Jb, 

3.  Same. — AjfidavUs, — Practice. — Supreme  Court.  -  When  newly  discovered 
evidence  is  relied  upon  as  a  cause  for  a  new  trial,  the  affidavits  sup- 
porting it  must  appear  in  the  record  in  order  to  present  any  question 
in  relation  thereto  in  the  Supreme  Court.  lb. 

4-  Same. — Misconduct  of  Jurors.  — Prenumption.— In  the  absence  from  the 
record  of  aifidavits  or  other  evidence  tending  to  establish  misconduct 
on  the  part  of  jurors,  which  is  alleged  as  cause  for  a  new  trial,  the 
Supreme  Court  will  presume  thstt  the  trial  court  did  right  in  disre- 
garding the  same.  lb. 

6.  Same. —  Wanl  of  CSBrtaitUy.— Where  jurors,  against  whom  misconduct  is 
charged  as  a  cause  for  a  new  trial,  are  not  named  or  otherwise  par- 
ticularly identified,  the  charge  is  too  indefinite.  lb. 

6.  Newly  Discovered  Evidence. — One  who  seeks  a  new  trial  on  the  ground 
of  newly  discovered  evidence  must  rebut  all  presumptions  against 
him,  and  where  a  witness  is  subpoenaed  but  fails  to  attend,  it  is  the 
duty  of  the  party  to  show  that  he  took  steps  to  secure  his  attendance 
by  compulsory  process.  Marka  v.  SlatCj  ex  rel.f  35S 

7.  Excessive  Damages. — I\nctic€. — Where  a  judgment  is  too  large,  a  new 
trial  should  be  asked  on  the  ground  of  excessive  damages. 

Louisville,  etc.,  R  W.  Co.  v  Fox,  410 

NOTICE. 
See  Appeal  Bond,  4;  Contract,  1,4,9;  Descent,  1;  Divorce;  Drain- 
age, 17;  Gravel  Road,  7;  Highway,  1,  2;  Insurance;  Judicial 
Sale, 2;   Landlord  and  Tenant,  2;   Mechanic's   Lien;  Mort- 
gage, 3,  4 ;  Partnership  ;  Beal  Estate,  4,  5 ;  School  Fund. 
Name. — Signs. — A  father,  who  had  been  in  business  for  a  number  of  years, 
sold  out  to  his  son,  who  continued  the  business;  no  change  was  made 
in  the  names  or  signs  about  the  place  of  business,  and  the  son  bought 
^oods  of  the  appellants,  who  had  formerly  dealt  with  his  father,  but 
the  sellers  hau  notice  that  the  father  had  retired,  and  that  the  son 
'  had  succeeded  him. 
Held,  that  the  father  was  not  liable  for  the  goods  sold  to  the  son. 

Gathright  v.  Burke,  500 
OFFICE  AND  OFFICER. 
See  Constable;  County  Clerk;  Election;  Sheriff. 
Chatuitous  Service. — Where  official  duties,  to  which  no  compensation  is  at- 
tached, are  imposed  upon  a  public  officer,  they  must  be  performed 
gratuitously.  Board,  etc.,  v.  Gresham,  oS 

PARTIES. 

See  Attachment,  3;  Fraud,  2;    Mortgage,  1,  14,  16;   Pleading,  3; 

Practice,  6  ;  Statute  of  Frauds,  2;  Supreme  Court,  2. 

PARTITION. 
See  Dedication,  1,  2, 15;  Descent,  2. 

1.  Mortgage  TAen. — Judgment.— Y^here  partition  is  made  of  land  upon 
which  there  is  a  purchase-money  mortgage,  the  parties  take  their  re- 
spective interests  subject  to  it,  without  any  declaration  in  the  judg- 
ment to  that  effect.  Quick  v.  Brenner,  2S0 

2.  Same.— Widen*. — Interest  in  Land  Afienoted  hi/  HvAhand.— Improvements 

by  Alienee.— Jn  a  proceeding  by  n  widow  to  have  her  interest  in  land^ 
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alienated  by  her  husband  alone,  set  apart  to  her,  such  interest  is  to 
be  determined  by  the  value  of  the  land  at  the  time  of  partition,  ex- 
cluding all  the  increased  value  from  the  improvements  actually  made 
by  the  alienee,  and  leaving  tlie  widow  the  benefit  of  any  increase 
of  value  arising  from  circumstances  unconnected  with  such  improve- 
ments. Ih. 

5.  Same. — Exception  to  ConJimuUUm  of  Report  of  Commimonen, — Praetiee. — 
A  mere  exception  to  the  confirmation  of  the  report  of  commission- 
ers in  partition  presents  no  question  as  to  their  duty  in  making  allow- 
ance for  improvements.  lb. 

4.  Descents. — Hattband  and  Wife. — AbandonmenL — To  a  petition  by  a  sur- 
viving husband  for  partition  of  lands  of  which  the  wife  died  seized, 
an  answer  that  before  and  at  her  death  he  had  abandoned  her  with- 
out cause,  making  no  provision  for  her  support,  is  good  on  demur- 
rer under  section  2448,  R.  S.  1881.  Hinton  v.  Wlittaker,  SU 

h.  Poasession. — Statute  of  Frauds. — In  this  State  a  parol  partition  of  real 
estate,  consummated  by  possession,  is  binding;  and  an  agreement  for 
partition  of  lands  is  not  within  the  statute  of  frauds.  Savage  v.  Lee^  514 

<6.  Same. —  Ail  Covenants  Muxt  be  Affected.  —  There  can  not  be  said  to  be  a 
voluntary  partition,  or  an  agreement  therefor,  unless  by  the  agree- 
ment of  all  the  cotenants  of  the  property,  there  is,  or  there  is  to  be,  a 
severance  of  the  interest  of  one  or  more  of  the  cotenants  in  at  least 
some  part  of  such  property.  No  arrangement  between  tenants  in  com- 
mon can  result  in  a  partition,  unless  it  operate  upon  and  affect  the  in- 
terests of  all  the  tenants  in  some  part  of  the  common  estate.  lb, 

7.  Same.  —  Agreement  between  Pari  of  Cotenants. — Where  certain  real  estate 
was  owned  by  four  persons  as  tenants  in  common,  and  there  was  a 
transaction  between  three  of  them,  such  that,  if  they  had  been  the  only 
tenants,  there  would  have  been  a  partition,  or  an  agreement  for  a  par- 
tition, of  the  whole  common  estate  between  such  three,  a  certain  poi^ 
tion  to  one  in  severalty,  and  the  remainder  to  the  other  two  jointly,  the 
fourth  tenant  still  holding  his  interest  in  both  such  tracts, 

Heldj  that  this  could  not  be  regarded  either  as  a  partition  or  an  agreement 
therefor.  lb. 

PARTNERSHIP. 

See  Attachment,  3 ;  Notice. 
Conveyance  of  Paa'tnership  Property. — Fraud. — Bona  Fide  I\ireha9er. — Notice.— 
Where  partners  convey  all  the  partnership  property  in  payment  of 
the  individual  debts  of  the  partners,  and  it  is  afterwards  conveyed  to 
one  who  takes  in  good  faith  for  value,  without  notice  of  any  fraudu- 
lent intent,  the  property  can  not  be  subjected  to  the  payment  of  part- 
nership debts.  Jiweit  v.  Mtxeh,  2S9 
PAYMENT, 
fiee  Chattel  Mortgage  ;  Decedents'  Estates,  1  to  3 ;  Guardian  and 
Ward,  2 ;  PRiNciPAii  and  Surety. 

PERSONAL  PROPERTY. 
See  Fraud,  6  to  8;  Judgment,  6. 
PLEADING. 
See  A  DOPTiON,  1 ;   Assignment  for   Benefit  of  Creditors  ;  Arsign- 
MENT  op  Error,  1;   Attachment,  3;   Contract,  4,5,9;   County 
Commlssioner-s  5 ;  Deed,  2,  6 ;  Demurrer  to  Evidence,  5 ;  Drain- 
age;   False    Imprisonment;   Fraud,  1;    Fraudulent  Convey- 
ance, 1 ;  Gravel  Road,  7 ;  Highway,  3,  4 ;  Husband  and  Wife,  8; 
Judgment,  3,  5 ;  Marriage,  5 ;  Mortgage,  2, 15, 16,  22 ;  Partition, 
4 ;  Practice,  1, 5, 10, 14, 17  to  19, 23, 24, 30 ;  Railroad,  2 ;  Supreme 
Court,  7. 
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1.  Practice, — Motion  in  Ajrest. — Supreme  Court— A  complaint,  to  which  no 
demurrer  lias  been  filed,  will  not  be  held  bad  on  a  motion  in  arrest, 
or  oa  assignment  in  the  Supreme  Court  that  it  does  not  state  sufficient 
facts,  simply  because  of  containing  statements  of  conclusions. 

iStockwdL  V.  IStale^  ex  rel.,  1 

2.  Construction. — :In  construing  a  pleading  with  reference  to  an  allegation 
of  fact,  all  its  averments  relating  thereto  will  be  considered. 

Bamett  v.  Fearr/j  95 

3.  Eeal  PUriy  in  Interest.—ln  order  to  present  the  question  that  the  plain- 
tiff is  not  the  real  party  in  interest,  it  must  be  specially  pleaded. 

Mathis'y.  Thomas,  119 

4.  Complaint. — Demurrer. — Motion  to  Make  Certain. — i^'oc^icc.— Where  the 
facts  alleged  in  a  complaint  constitute  a  substantially  good  cause  of 
action  against  the  defendant,  it  is  sufficient  on  demurrer  and  on 
motion  to  make  more  certain,  although  it  might,  with  propriety, 
have  been  ordered  to  be  made  more  certain.      AUeman  v.  WheeLsr,  141 

5.  Former  Adjudication. — Prajctice.—  Unoertainly. — In  pleading  a  former  ad- 
judication, it  is  material  to  set  out  with  certainty  the  date  on  which 
the  judgment  was  given  and  the  court  in  which  it  was  rendered ;  but 
if  the  date  is  left  blank,  or  is  otherwise  uncertain,  the  remedy  is  by 
motion  to  make  the  pleading  more  specific,  and  not  by  demurrer. 

Ludlow  v.  Marion^  etc.,  G.  R.  Co.y  176 

6.  Same. — Identity  of  Causes  of  Action. — Where  an  answer  of  former  adju- 

dication, taking  it  as  a  whole  and  considering  its  scope,  shows  that  Mie 
matter  in  controversy  in  the  former  and  present  actions  is  the  same, 
it  is  in  that  respect  sufficient  on  demurrer.  lb. 

7.  Complaint. — Plaintiffs.— A  complaint  must  be  sufficient  as  to  all  the 
plaintiffs,  or  it  is  not  sufficient  as  to  any.  Brumfield  v.  Drook,  190 

S.  Written  Instrument. — Copy. — Demurrer. — When  a  pleading  is  founded 
on  a  written  instrument,  under  section  362,  R  S.  1881,  the  original  in- 
strument or  a  copy  thereof  must  be  filed  with  such  pleading,  or  it  will 
be  held  bad  on  a  demurrer  thereto  for  the  want  of  sufficient  facts. 

Landon  v.  WhiU,  249 
9.  Practice. — A  plaintiff  must   recover  upon  the  theory  of  the  case  on 
which  his  complaint  proceeds  or  he  can  not  recover  at  all. 

Bremmerman  v.  Jennings,  SS5S 

10.  Reference  to  Another  Paragraph.— Supreme  Court. — Where,  in   the  Su- 

preme Court,  no  question  is  made  upon  the  pleadings,  and  the  question 
to  be  decided  in  that  court  relates  to  the  sufficiency  of  the  evidence, 
the  insufficiency  of  a  paragraph  of  pleading,  because  of  its  reference 
to  and  adoption  of  part  of  the  allegations  of  another  paragraph,  will 
not  avail  the  appellant.  Hannoti  v.  HiUiard,  SIO 

11.  Demurrer. — Incapacity  to  Sue. — A  demurrer  to  a  complaint  for  the  second 
statutory  cause,  "that  the  plaintiff  has  not  legal  capacity  to  sue," 
has  reference  only  to  some  legal  disability  of  the  plaintiff,  such  as  in- 
fancy or  idiocy,  and  not  to  the  fact  that  the  complaint  fails  to  show  a 
right  of  action  in  such  plaintiff.  Pence  v.  Aughe,  S17 

12.  Same. —  Wajit  of  Facts. — Cause  cf  Actum  in  Plaintiff. — A  demurrer  to 
the  complaint  for  the  fifth  statutory  cause  (section  339,  R.  S.  1881) 
calls  in  question  not  only  the  sufficiency  of  the  facts  stated  in  the 
complaint  to  constitute  a  cause  of  action,  but  the  right  of  the  plain- 
tiff to  maintain  the  action.  ^  lb. 

13.  Practice. — Arrest  of  Judgment. — Where,  by  intendment,  a  necessary  fact 
not  averred  may  be  supplied,  a  complaint  will  be  held  good  on  mo- 
tion in  arrest  of  judgment.  LouisviUe,  etc.,  R.  W.  Co.  v.  Hixon,  337 

14.  The  object  of  pleading  is  to  bring  the  parties  to  an  issue  on  the  pre- 
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ciBe  matters  in  dispute,  by  a  presentation  of  the  CTounds  of  claim  on 
the  one  side,  and  of  defence  on  the  other.  PolU  v.  Ilartman,  J39 

15.  Same. — CompUdrU. — Modified  Contract, — Where  suit  is  brought  on«a  con- 

tract which  has  been  modified,  the  complaint  must  be  based  on  the 
contract  as  modified,  and  if  defective  in  this  respect,  it  can  not  be 
cured  by  the  averments  of  a  reply  to  an  answer.  lb, 

16.  Same, — Contract  in  PUrts. — Exhibits. — Where  an  action  is  on  a  contract 

in  writing,  consisting  of  separate  parts,  all  the  parts  or  copies  of  all 
must  be  filed  with  the  complaint.  76. 

17.  Same.—Harmle88  Errorr. — Where  a  complaint  is  essentially  defettive, 

the  plaintiff  can  not  be  heard  to  complain  that  a  demurrer  to  an  an- 
swer to  it  has  been  erroneously  overruled,  for  he  is  not  substantially 
injured  by  such  an  error.  lb. 

18.  Written  Instrument. — Reference  to  Copy  of  InHrumtnt. — A  pleading  con- 
taining the  statement,  "  The  said  note  is  in  the  words  and  figures  fol- 
lowing, to  wit  (here  insert  'Kxhibit  A,'  which  is  filed  herewith  and 
made  a  part  hereof, )  "  refers  with  reasonable  certainty  to  the  copy  of 
the  note  tiled  with  the  pleading.  Dunkle  v.  ^'idioh,' 4^^^ 

19.  Parol  Pi^omise, — Cause  of  Action. — Sufficiency  of  ComplainL — Demurrer. — 

In  declaring  upon  a  parol  promise  to  pay  or  repay  money  upon  the 
happening  01  a  certain  event,  the  complaint  is  bad  upon  demurrer  for 
the  want  of  sufficient  facts,  unless  it  be  averred  therein  that  such  event 
has  happened,  as  it  will  fail  to  state  an  existine  cause  of  action. 
•  Wheeler  v.  Hawkin*,  4^6 

20.  *Siainc. — Consideration. — So,  also,  in  declaring  npon  such  parol  promisie, 

the  complaint  is  insufficient  on  demurrer,  if  it  fail  to  show  that  the 
promise  sued  on  is  supported  by  a  sufficient  legal  consideration.     /6. 

21.  Stating  Cause  of  Action  in  Different  Forma. — A  cause  of  action  may  be 
stated  in  different  forms,  and  unless  it  clearly  appears  that  the  cauM? 
of  action  stated  in  the  several  paragraphs  is  one  and  the  same,  re- 
quiring the  same  evidence  and  no  more,  it  is  material  error  to  sustain 
a  demurrer  to  one  of  the  paragraphs  if  it  is  good  in  itself. 

Caviness  v.  Rxushion,  &0O 

22.  Demurrer  to  Reply.— Surplusfige. — A  demurrer  to  a  riply,  in  substantial 
compliance  with  the  provisions  of  section  367,  R.  S.  1881,  is  suffi- 
cient both  in  form  and  substance,  and  is  not  rendered  defective  by  the 
introduction  of  other  matter,  which  may  be  properly  regarded  as 
surplusage.  Millei-  v.  White  River  ScJtool  Tp.,  50,^ 

23.  Sufficiency  of  Complaint.^ Mistake  of  Law.— As  a  general  rule,  the  courts 
will  afford  no  relief  against  mistakes  of  law ;  but  where  the  complaint 
shows  that  the  defendant  is  an  attorney  at  law,  skilled  and  learned 
in  the  law,  and  that  the  plaintiff's  mistake  of  law  was  induced  by  the 
misrepresentations  of  the  defendant,  and  was  known  to  and  taken  ad- 
vantage of  by  him,  such  complaint  states  a  cause  of  action,  good  even 
on  demurrer,  and  good,  beyond  doubt,  when  questioned  for  the  first 
time,  in  the  Supreme  Court.  Kinney  v.  Dodge,  o73 

24.  Same. — Special  Answer. —  Confession  and  Avoidance. — Argumentative  De- 
nial.— Issue. — Where  a  special  or  affirmative  answer  does  not  confess 
and  avoid  the  plaintiff  s  cause  of  action,  but  alleges  facts  which,  if 
true,  are  utterly  inconsistent  with  the  truth  of  material  facts  averred 
in  the  complaint,  such  answer  is  an  argumentative  denial  of  such 
material  averments  of  the  complaint,  and  puts  them  in  issue,  and  the 
burden  of  such  issue  is  on  the  plaintiff.  T'^- 

25.  Argumentative  Denial— \t  is  not  error  to  overntle  a  demurrer  to  an 
answer  pleading  an  argumentative  denial.  Sohn  v.  Jervis,  578 
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PRACTICE. 


See  Assignment  of  Error;  Bill  of  Exceptions;  Continuance; 
County  Commissioners,  2,  4;  Criminal  Law,  6,  9  to  11,  14  to  16 ; 
Demurrer  to  Evidence;  Drainage;  Evidence,  2,  6,  8,  9, 14  to 
16,  20  to  22;  Gravel  Koad,  4,  5;  Highway,  2  to  4;  Husband  and 
Wife, 8;  Instruction's  to  Jury;  Judgment,  2  to  6 ;  Master  Com- 
missioner ;  New  Trial;  Partition,  3;  Pleading,  1  to  5,  9, 13,  25; 
Special  Finding;  Supreme  Court;  Verdict;  Witness. 

1.  Appeal. — Record, — Motion  to  Strike  Out  Pleadings  in  Trial  Court,— Where 
a  motion  to  strike  out  part  of  a  paragraph  of  complaint  is  sus- 
tained, such  motion  must  be  made  a  part  of  the  record  by  bill  of  ex- 
ceptions or  order  of  court,  in  order  to  be  available  in  the  Supreme 
Court  on  appeal.  Scott  v.  Board^  etc.,  4^ 

2.  Burden  of  Proof.— Special  Finding.— \  party  who  has  the  burden  of 
proof  can  not  recover  unless  all  the  facts  essential  to  a  recovery  ap- 
pear in  the  special  finding.  Ki^g  v.  Davis,  75 

3.  Judgmemi  Correcting  Eiror  in  Special  Finding.  —Harmless  Error. — Where 

an  error  in  a  special  finding  is  corrected  by  the  final  judgment,  the 
error  is  rendered  harmless.  Ih 

4.  Tnstrtictions,— There  is  no  available  error  in  a  refusal  to  give  an  instruc- 
tion to  the  jury  which  is  predicated  upon  a  fact  which  their  answers 
to  interrogatories  show  does  not  exist.  Barnett  v.  Feary,  95 

o.  Pleading. — Harmless  Error. — An  error  in  overruling  a  demurrer  to  one 
paragraph  of  complaint  will  not  reverse  the  judgment  where  it 
affirmatively  appears  that  the  finding  was  upon  another  paragraph.  lb, 

6.  Parties. — Assignment  of  Cause  of  Action  after  Suit. — Where  the  cause  of 
action  is  assigned  after  the  action  is  instituted,  the  action  may  be 
prosecuted  in  the  name  of  the  assignor.  Mathis  v.  Thomas,  119 

7.  Presumption. — Tnal  Court. — All  presumptions  are  in  favor  of  the  action 
of  the  trial  cojirt,  and  an  error,  in  order  to  reverse  a  judgment,  must 
affirmatively  appear  in  the  record.  Binford  v.  Miner,  147 

8.  Exclusion  of  Testimony. — How  Question  Reserved.— The  exclusion  of  tes- 
timony can  only  be  made  available  by  asking  some  pertinent  ques- 
tion of  a  witness  on  the  stand,  and,  if  objection  is  made,  stating  to  the 
court  what  testimony  the  witness  would  give  in  answer  thereto. 

Higham  v.  Vanosdol,  160 

9.  Special  Finding.— Conclusions  of  Xaw.— Conclusions  of  law  erroneously 

cast  into  the  finding  of  facts  do  not  control,  for  the  court  acts  upon 
the  facts  found.  City  of  Indianapolis  v.  Kingsbury,  ISOO 

10.  Motion  by  Defendant  to  Compel  Plaintiff  to  Enlarge  Prayer  for  Relief.— K 

motion  by  a  sole  defendant,  after  issues  are  formed,  to  compel  the 
plaintiff  to  enlarge  his  prayer  for  relief,  comes  too  late,  and  is  un- 
warranted at  any  time.  Caiterlin  v.  Armstrong,  S58 

11.  Objection  to  Evidence  Before  it  is  Given.— It  is  not  error  for  the  trial 
court  to  overrule  an  objection  to  the  testimony  of  a  witness  made  be- 
fore such  testimony  is  given,  and  when  the  court  can  not  know  what 
it  will  be.  Wolfe  v.  Pugh,  203 

12.  Same.  — Motion  to  Strike  Out.— It  is  not  error  to  overrule  a  motion  to 
strike  out  certain  evidence  as  a  whole,  where  a  part  is  competent.     Ih 

13.  Snmc. — Haimxless  Error. — If  a  judgment  is  right  upon  the  evidence,  it 

will  not  be  reversed  because  of  erroneous  instructions.  lb, 

14.  DeinuiTer. — Failure  to  Plead  Over. — If  a  party  fails  to  plead  over  after 
a  demurrer  is  overruled,  judgment  should  be  entered  as  upon  default, 
and  the  interposition  of  a  defective  answer,  to  which  a  demurrer  was 


638  INDEX. 

sustained,  is  a  failure  to  plead  over,  and  the  case  should  proceed  as 
though  no  answer  had  been  interposed.         McKinney  y.  Slaic,  etc,  S5S 

15.  BiU  of  Exceplicna, — Where  it  affirmatively  appears  in  the  bodv  of  a  bill 
of  exceptions  that  evidence  was  given  on  the  trial  which  is  not  con- 
tained in  the  bill,  the  general  recital  that  ''  this  was  all  the  evidence 
given  in  the  cause"  will  not  control.  Jennings  v.  Durhamj  S92 

16.  Same. — Equity  Cases. — Effect  of  Answers  of  Jury  to  Interrogatories. — The 

court  is  not  bound  by  the  answers  of  the  jury  to  interrogatories  sub- 
mitted to  them  in  cases  of  equitable  cognizance.  lb. 

17.  Discretion  of  Court. —  Withdrawal  of  Pleading. — It  is  within  the  discretion 
of  the  trial  court  to  permit  a  plea  in  bar  to  be  withdrawn  and  a  plea 
in  abatement  to  be  filed.  D.  S.  Morgan  &  Go,  v.  Whiie^  J^IS 

18.  Motion  in  Arrest  of  Judgment. — Pleading. — A  single  paragraph  of  a  com- 
plaint consisting  of  more  than  one  can  not  be  assailed  by  a  motion 
m  arrest  of  judgment.  Louisville,  etc.,  R.  W.  Go.  v.  FoZj  4^^ 

19.  Joint  Demurrer. — A  joint  demurrer  to  a  pleading  consisting  of  two  or 

more  paragraphs  should  be  overruled  if  any  of  such  paragraphs  be 
good.  Crawford  v.  Povxll,  4^1 

20.  Special  Finding. — Motion  for  New  Tried. — In  ccmsidering  an  exception  lo 

the  conclusion  of  law  in  a  special  finding,  the  Supreme  Court  treats  . 
the  statement  of  facts  in  the  finding  as  containing  all  the  material  facts 
shown  by  the  evidence.     The  failure  of  the  court  to  state  all  such  facts 
may  be  reached  by  motion  for  a  new  trial,  assigning  that  the  finding 
is  not  sustained  by  sufficient  evidence.  /6. 

21.  Argument  of  Counsel. — Allusion  to  Absence  of  Defendant  in  Civil  Action. — 
An  allusion  of  counsel,  during  the  closing  argument  to  the  jury  in  a 
civil  cause,  to  the  absence  of  the  defendant,  is  not  available  for  the  re- 
versal of  the  judgment,  when  it  does  not  appear  that  he  was  harmed 
thereby.  Carter  v.  Garter^  4'**^ 

22.  Same. — Statement  as  to  Change  of  Venue. — A  statement  in  the  closing  ar-, 
gument  to  the  jury,  that  the  opposite  party  had  taken  a  change  of 
venue,  is  not  proper,  but  if  the  coun.sel  at  once  desist  upon  objection 
being  made,  and  the  court  tells  the  jury  that  the  change  of  venue  had 
nothing  to  do  with  the  case,  and  they  should  not  consider  it,  there  is  no 
available  error.  76. 

23.  Judgment  on  Pleadings. — Rule  to  Answer. — Where  the  parties  by  agree- 
ment submit  a  cause  to  the  court  for  trial,  a  plaintifi*  who  has  not 
asked  and  obtained  a  rule  to  answer  can  not,  after  a  finding  by  the 
court,  successfully  move  for  a  judgment  on  the  pleadings. 

Hartiep  v.  Cole,  4-^ 

24.  Right  of  Trial  Court  to  Change  Ruling  on  Demurrer. — A  trial  court  may 
change  a  ruling  on  demurrer  before  trial,  and  the  plaintifT  can  not 
complain  of  the  action  of  the  court  in  setting  aside  a  ruling  against 
him  on  a  demurrer  to  the  complaint  and  entering  one  in  his  favor.  lb. 

25.  Dismisml  of  Action. — Joint  Motion. — Error. — Where  two  or  more  defend- 
ants jointly  move  the  court  to  dismiss  the  plaintiff's  action,  it  is  error 
to  sustain  such  motion  and  dismiss  the  action,  where  any  one  or 
more  of  such  defendants  are  not  entitled  to  such  dismissal. 

StatCy  ex  rel.,  v.  Cunningham^  4^ 

26.  Using  Bill  of  Exceptiojis  on  Former  Trial  as  Evidence, — Motion  for  Judg- 
ment.— Where,  upon  a  trial  of  issues  of  fact,  the  evidence  consisted  of 
a  bill  of  exceptions  containing  the  evidence  introduced  on  a  former 
trial  of  such  issues,  together  with  a  written  agreement  as  to  additional 
facts,  and  the  finding  was  for  the  defendant. 

Held^  that  a  motion  would  not  lie  for  judgment  for  the  plaintiff,  upon  the 
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ground  that  the  evidence  was  written  and  sustained  the  complaint, 
and  that  no  defence  was  proved.  Eobertaon  v.  Huffman,  4^4 

27.  General  aiid  Special  Findino.—V^here  there  is  one  entry,  and  the  whole 
finding  is  therein  set  forth,  there  is  no  substantial  error  in  prefacing 
the  special  finding  by  a  general  finding.  Clark  v.  Ueulsch,  4^1 

28.  Inlerrogalorieif  to  Jury, —  Gerterul  Verdict. — Dufy  of  Court. — Ordinarily,  it 
is  the  duty  of  the  trial  court,  when  requested  by  either  party,  to  in- 
struct the  jury,  if  they  render  a  general  verdict,  to  find  8i)ecially  upon 
particular  questions  of  fact,  in  answer  to  written  interrogatories 
within  the  scope  of  the  issues,  and  it  is  error  to  refuse  such  an  instruc- 
tion, or  to  submit  to  the  jury  such  interrogatories. 

Miller  v.  White  River  School  7)).,  oo:i 

29.  Same.— Directing  Verdict,— Harmless  £iTor.— Where  the  court,  in  the 
discharge  of  its  duty,  and  without  invading  the  province  of  the  jury, 
may  properly  instruct  them  to  return  their  verdict  for  either  party, 
the  error  of  the  court  in  refusing  to  submit  interrogatories  to  the 
jury,  at  the  request  of  the  other  party,  is  at  most  a  harmless  error.  Jb. 

30.  Same, — Immatei-ial  Issue. — Where  the  complaint  states  a  good  cause  of 

action,  and  issue  is  joined  upon  a  special  or  afiirmative  paragraph 
of  answer,  which  states  no  defence  whatever  to  plaintifl**s  action,, 
and  where  the  allegations  of  such  paragraph  of  answer  are  admitted 
to  be  true  on  the  trial,  it  is  error  for  the  court  to  instruct  the  jury, 
upon  such  immaterial  issue,  to  return  a  verdict  for  the  defendant.  76. 

31.  Instructions. — i2«pca(m^.— Where  the  jury  is  once  fully  and  clearly  in- 
structed upon  a  given  point,  the  court  is  not  bound  to  repeat  the 
instructions  in  difierent  language.    Chicago^  etCjR.  R,  Co.y.  BoggSj  62B 

32.  Burden  of  Issue. — Open  and  Close, — En-or, — On  the  trial  the  party  on 
whom  rests  the  burden  of  the  issue  has  the  right  to  open  and  close 
the  case  to  the  jury,  and  the  refusal  of  such  right  is  an  available 
error  for  the  reversal  of  the  judgment  Kinney  v.  Dodge,  573 

33.  Withdrawal  of  Erroneous  Evidence. — If  before  the  close  of  the  argument 
to  the  jury  the  court  withdraw  evidence  erroneously  admitted,  and 
admonish  the  jury  not  to  consider  it,  the  error  of  its  admission  will 
be  cured.  IndianapoliSj  etc.,  R.  W.  Co.  v.  Bush,  o82 

34.  Motions  and  AffidarUs.—Bill  of  Ereeptions.— Record,— Appeal.— On  appeal 
to  the  Supreme  Court,  motions  and  affidavits  constitute  no  part  of 
the  record,  unless  they  are  made  so  either  by  a  bill  of  exceptions  or  by 
an  order  of  the  trial  court ;  and  where  it  is  attempted  to  make  mo- 
tions or  affidavits  a  part  of  the  record  by  bill  of  exceptions,  they  must 
be  set  out  at  length  in  such  bill  or  be  referred  to  therein  as  properly 
appearing  elsewhere  in  the  record.  Shields  v.  McMahan,  591 

PRESUMPTION. 
See  Board  of  Health,  3;  Dedication,  7,  9,  12,  13, 16;  Drainage,  7,. 
12;  Highway,  1;  Judgment,  4;  Marriage,  1,  4;  Mortgage,  6, 
12;  New  Trial,  4;  Practice,  7;  Real  Estate,  Action  to  Re- 
cover, 3;  Sheriff,  2;  Sheriff's  Sale,  1 ;  Special  Finding,  4 ;  Su- 
preme Court,  4. 

PRINCIPAL  AND  AGENT. 

See  Contract,  8 ;  Fraud,  3  to  5. 
Real  Estate  Agent  Bound  to  Dischae  Offers.— Principal  Entitled  to  IMce,  Agent 
to  Cfrmmission  Only. — An  owner  of  real  estate  appointed  an  agent  to 
sell  it  at  not  less  than  a  certain  price,  ajjreeing  that  if  during  a  cer- 
tain period  the  agent  would  furnish  a  buyer  at  such  price,  he  should 
be  paid  by  said  owner  a  certain  per  cent,  commission  on  the  amount 
for  which  the  property  should  be  sold.  The  agent  sold  for  a  better 
price.     In  a  suit  by  the  principal  against  the  agent,  to  recover  a  por- 
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tion  of  the  price  retained  by  the  agent  in  addition  to  such  c»in- 
missiun} 
Heldj  that  if  jjaid  agent,  acting  under  such  appointment,  received  a  more 
advantageous  offer  than  he  was  so  authorized  to  accept,  it  was  his  duty 
to  communicate  the  offer  so  received  to  his  principal,  and  not  to  pur- 
posely conceal  it  from  him  ;  and  that  if,  so  acting  as  agent,  he  efiected  a 
better  trade  than  he  was  so  authorized  to  make,  said  owner  was  entitled 
to  th^benefit  of  the  trade,  and  was  bound  to  the  agent  only  for  his  com- 
mission, and  not  for  any  surplus  of  the  price  received  above  the  amount 
which  the  agent  was  so  authorized  to  accept.         Blanekard  v.  Jonea^  54^ 

PRINCIPAL  AND  SURETY. 

See  Appeal  Bond;  Guardian  and  Ward,  3;  Husband  and  Wife,  2; 

Promissory  Note,  2. 

1.  Release,— Collatei'ai  Security. — Where  a  creditor  has  notice  of  tlie  rela- 
tion of  principal  and  surety,  he  holds  collateral  securities  in  trust  for 
the  benefit  of  the  surety,  and  the  release  of  such  securities  releases  the 
surety  to  the  extent  of  the  whole  value  thereof.     Crim  v.  Fleming,  154 

2.  Same,. — Amgnnxeiit  of  Fees  Due  Debtor. — Surrender. — Where  a  creditor 

receives  an  assi<;nment  of  fees  due  the  debtor  as  a  public  officer,  and 
agrees  to  collect  tlicm  and  apply  the  proceeds  to  the  payment  of  his 
claim,  and,  without  the  consent  of  the  surety,  he  allows  the  debtor 
to  collect  and  appropriate  the  proceeds,  the  surety  is  proportionally 
released.  Jb. 

3.  Same.— Diligence  of  Creditor. — Upon  a  failure  of  the  creditor  to  use  rea- 
sonable diligence  to  make  collateral  securities  available,  he  is  re- 
sponsible to  the  surety  for  consequent  loss,  and  without  notice  from 
the  surety.  And  this  does  not  violate  the  rule  that  mere  passive  neg- 
ligence will  not  release  the  surety  from  obligation  to  pay  on  default,  lb. 

A.  Same. — Indemnifying  a  Surety. — Where  a  principal  pays  to  the  surety 
sufficient  money  to  indemniify  him,  the  surety  holds  the  money  for  the 
benefit  of  the  creditor,  to  whom  he  occupies  the  position  of  a  debtor.  lb, 

PRIVILEGED  COMMUNICATIONS. 

See  Husband  and  Wife,  3,  4. 

PROMISE. 

See  Contract,  10. 

PROMISSORY  NOTE. 

See  Pleading,  18. 

1.  Endorsement.  —  Warranty  of  Title  and  Genuinene^,— Estoppel. — One  who 
transfers  a  negotiable  instrument  by  endorsement,  warrants  the  title 
and  genuineness  of  the  paper,  and,  when  sued  upon  his  contract  of 
endorsement,  he  is  estopped  from  denying  the  existence,  legalitv  or 
validity  of  the  contract  which  he  transfers,  for  the  purpose  of  defeat- 
ing his  own  liability  thereon.  Alleman  v.  WheeUty  I4I 

2.  Snne.— Alteration.— Principal  and  Surety.^Suffieiency  of  Evidence,— A. Vf. 
and  E.  W.  were  private  bankers,  and  as  such  loaned  to  D.  certain 
money  for  which  he  executed  his  note  to  E.  W.,  cashier,  with  K.  and 
A.  and  another  as  sureties.  At  its  maturity  the  note  was  renewed 
with  K.  and  A.  only  as  sureties.  When  it  was  about  due  again,  D. 
procured  A.  W.  to  prepare  a  new  note  in  further  renewal,  payable 
to  the  latter.  D.  and  K.  signed  this  note,  and  D.  then  retarned  it 
to  A.  W.,  at  his  bank,  and  told  A.  he  would  find  it  there  awaiting 
his  signature.  A.  went  to  the  bank,  but  told  A.  W.  that  he  was 
unwilling  to  longer  continue  as  co-surety  with  K.,  but  was  willing  to 
endorse  the  note  as  surety  for  both  D.  and  K.  A.  W.  thereupon  ex- 
plained how  that  could  be  done,  and  acting  under  the  impression  that 
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A.  wished  and  was  authorized  to  have  the  change  made,  drew  hia  pen 
across  the  name  "A.  W."  and  wrote  A/s  above  it,  and  the  latter  then 
wrote  his  name  across  the  back.  When  the  note  became  due  E.  W. 
brought  suit  thereon  against  D.  and  K.,  who  denied  the  execution 
of  the  note  and  succeeded  in  tiieir  defence.  In  a  subsequent  action 
by  A.  W.  against  A.  on  his  endorsement,  there  was  a  finding  and 
judgment  against  the  hitter. 
Held,  that  upon  the  above  evidence  tlie  finding  will  not  be  disturbed.    Ih, 

3.  Demand. — It  is  not  necessary  to  aver  or  prove  a  demand  for  payment 
of  a  promissory  note,  designating  the  time  of  payment  thus:  "On  or 
before  December  25th,  1881,  after  date,  I  promise  to  pay  to  tlie  order 
of  Mary  Nichols  five  hundred  and  twenty-five  dollars." 

DunkU  V.  JVicAofe,  47S 

4.  An  instrument  reading  thus :  "  I  promise  Emily  Caviness  to  give  her 
two  thousand  dollars  at  my  death  to  take  care  of  her  children  with, 
which  she  claims  of  my  estate.  She  has  been  in  my  family  nineteen 
years  and  a  faithful  servant,  and  it  is  my  will  to  her,"  is  not  a  promis- 
sory note.  Caviv£ss  v.  Rushton^  500 

PROSECUTING  ATTORNEY. 
See  CitiMiNAii  Law,  5. 

1.  Residence, — Judicial  Circuit,—' Constitutional  Law. — Under  sections  9  and 
11  of  article  7  of  the  Constitution  of  this  State  of  1851,  the  prosecut- 
ing attorney,  like  the  judge  of  each  judicial  circuit,  is  required  to  re- 
side within  his  circuit.  StatCf  ex  ret.,  y.  Johjiston,  223 

2.  Same. — Judicial  Circuits. — LegiskUive  Power  and  Discretion. — Constitutional 

Resiridion. — The  General  Assembly  has  the  power,  in  its  discretion, 
to  divide  a  judicial  circuit  at  any  time  during  the  terms  of  office  of  the 
judge  and  prosecuting  attorney  of  such  circuit,  subject  only  to  the  re- 
strictions that  the  Legislature  can  not,  by  any  legislation,  abridge  the 
official  terms  of  either  of  such  officers,  nor  deprive  either  of  them  of 
a  judicial  circuit,  wherein  he  may  serve  out  the  constitutional  term 
for  which  he  was  elected.  Section  5  of  the  act  of  February  25th, 
1885  (Acts  1885,  p.  29),  in  so  far  as  it  relates  to  the  office  of  prosecut- 
ing attorney,  is  unconstitutional  and  void.  lb, 

PUBLIC  POLICY. 

See  EhvoRCE,  2. 

PUBLICATION. 

See  Divorce,  1. 

QUIETING  TITLE. 

See  Evidence,  12. 
QUO  WARRANTO. 
See  Election,  2,  3. 
RAILROAD. 
See  Contract,  7 ;  Mandamus;  Negligence,  3  to  6. 
1,  TowndUp  Tax  in  Aid  of  Construction. — Suspension  of  Collection, — Power  of 
County  Board. — Auditor  and  Treasurer. — Where  a  township  tax  to  aid 
in  the  construction  of  a  railroad  has  been  duly  levied  and  placed 
upon  the  tax  duplicate  for  collection,  the  board  of  commissioners  of 
the  countv  has  no  power,  under  section  4069,  R.  S.  1881,  or  any  other 
statute  of  this  State,  to  make  an  order  directing  the  county  auditor 
and  treasurer  to  suspend  the  collection  of  such  tax,  and  such  order,  if 
made,  is  null  and  void  for  any  purpose.      StatCy  ex  reLf  v.  Laughlinf  £9 

Vol.  101.— 41 
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2.  KilHng  Stock, — ComplairU. — "Sufficiently  Fenced,'* — In  an  action  under  the 
statutei  against  a  railroad  company  for  killing  stock,  a  complaint 
averring  that  the  railroad  track  was  not  "  sufficiently  fenced  "  at  the 
place  where  the  animals  got  on  the  track  and  were  injured  and 
Killed,  sufficiently  alleges  that  the  track  was  not  "  securely  fenced/* 
as  required  by  the  statute,  and  is  good  on  demurrer. 

EvansvUUj  etc,  R,  JB,  Co.  v.  Tipton,  197 

3.  Animala  Killed.— Jurisdiction  of  Justice  of  Peace. — Where  animals  are 
killed  by  a  railroad  locomotive  at  different  times,  the  causes  of  action 
are  separate  and  distinct,  and  if  one  cause  of  action  is  for  an  amount 
under  fifty  dollars,  it  must  be  brought  before  a  justice  of  the  peace. 

LouiwiUe,  e/c.,  B.  W.  Co.  v.  Quade,  36^ 

4.  Appropriation  of  Land.— Successive  Additions. — The  making  of  an  ap- 
propriation of  land  by  a  railroad  company  for  its  right  of  way  does 
not  exhaust  the  power ;  but  new  appropriations  may  be  made  from 
time  to  time,  as  the  necessities  of  the  work  may  require. 

Peck  V.  Louisville,  etc.,  B.  W.  Co.,  SC6 

5.  Negligence. — Injuries  to  Travellers  at  PMic  Crossings. — Statutory  Signals. — 
It  is  the  duty  of  railroad  companies  to  give  the  signals  required  by 
statute  when  approaching  a  public  crossing,  and  a  breach  of  this  duty 
constitutes  actionable  negligence.  The  purpose  of  the  statutory  signals 
is  not  merely  to  give  notice  that  a  railroad  track  crosses  the  highway, 
but  also  to  warn  travellers  on  the  highway  of  the  approach  of  trains. 

Chicago,  etc.,  B.  B.  Co.  v.  Boggs,  5^2 
'  6.  Same. — Bunning  Trains  so  Close  as  to  Make  Signals  Unavailing. — Where 
one  train  is  run  so  close  behind  another  %s  to  make  the  statutory  sig- 
nals unavailing  as  means  of  warning  travellers,  the  railroad  company 
is  guilty  of  negligence.  76. 

7.  Same. — Bight  to  Instruct  as  Matter  of  Law  that  Disobedience  </  Statute  Con- 

slituies  Negligence. — The  court  has  a  right  to  instruct,  as  matter  of  law, 
that  a  failure  to  give  the  statutory  signals  at  public  crossings  consti- 
tutes negligence.  Ih. 

8.  Killing  Cattle. — Evidence. — It  is  not  necessary  for  the  plaintiff  in  an  ac- 
tion against  a  railroad  company  for  killing  cattle,  to  |)rove  bv  i^osi- 
tive  evidence  the  place  where  the  cattle  entered,  but  il  is  sufficient  if 
facta  are  proved  from  which  the  place  of  entry  can  be  inferred. 

EvansvUle,  etc,  R  B.  Co.  v.  Mosier,  597 

9.  Same— Burden  of  Proof— The  burden  of  proof,  in  an  action  against  a 

railroad  company  for  killing  cattle,  is  on  the  plaintiff  to  show  that 
the  place  where  the  cattle  entered  was  not  securely  fenced ;  but  where 
the  railroad  company  asserts  that  the  place  was  one  which  it  was  not 
bound  to  fence,  then  the  burden  is  on  it  to  establish  that  fact  Ik 

10.  Same.— Private  Crossings.— Fences,— The  general  rule  is  that  a  railroad 
company  is  bound  to  fence  private  crossings,  but  this  duty  is  not  ow- 
ing to  the  person  for  whose  benefit  the  crossing  is  maintained.         lb. 

RAPE. 
See  Criminal  Law,  4. 
RATIFICATION. 
See  Divorce,  3. 
REAL  ESTATE. 
See  Appeal  Bond;  Evidence,  1 ;  Fraud,  1  to  5 ;  Judgment  ;  Lakdix)KD 
AND   Tenant;    Married  Woman;    Partition;    Principal    and 
Agent  ;  Real  Estate,  Action  to  Recover  ;  Statute  of  Frauw, 
1,  2 ;  Taxes,  2, 
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1.  Farol  Emdenee, — Title  to  real  estate  may  be  proved  by  parol,  where 
such  evidence  is  nut  objected  to.  Stochcell  v.  <Sia/e,  tx  rel,,  1 

2.  Same. — TiJUe  from  Same  Source. — When  two  persons  derive  title  from 
the  same  third  person,  it  is,  at  least,  jorima  facie  sufficient  to  prove 
derivation  from  him  without  proving  his  title.  Jb. 

3.  Forcible  ErUi-y  and  Detainer. — Peaceable  Possession. —  Oaim  of  Right. — lies- 
tUviion.— Damages. — Under  section  5237,  R.  S.  1881,  one  who,  while 
in  the  actual  peaceable  possession  of  real  estate  under  a  claim  of 
right,  has  been  forcibly  evicted  by  the  owner,  and  {)ossession  forcibly 
detained  from  him,  can  maintain  an  action  for  restitution  and  dam- 
ages. Jucfy  V.  Citiaen,  IS 

4.  Landlord  and  Tenant. —Crops. —  Trespasser.— Noliee, — Parchaser  Pendente 

LUe. — The  relation  of  landlord  and  tenant  can  not  be  created  by  an 
entry  upon  land  without  riffht,  and  the  person  who  so  enters  can  not 
take  away  crops  sown  by  him,  and  one  who  enters  during  pending 
litigation,  is  chargeable  with  notice  and  is  bound  by  the  judgment  ren- 
dered. Krug  V.  Davis,  75 

5.  Same.— Dismissal  of  Adum.— Judgment.— One  who  assumes  to  acquire  an 
interest  in  land  while  an  appeal  is  pending,  is  bound  by  the  judgment 
rendered  on  appeal,  and  the  dismissal  o(  the  action  upon  its  return 
to  the  trial  court  does  not  relieve  him.  lb. 

6.  Beaervation  in  Deed, — Agreement  to  Refund  Price. — Measure  of  Damages. — 

Where,  in  deeds  of  conveyance  to  separate  tracts  of  land,  but  which 
adjoin  each  other,  made  at  different  times,  there  is  a  clause  reserving 
minerals,  the  riffht  of  way  thereto,  and  the  right  to  take  and  use  any  or 
all  of  said  land  for  purposes  convenient  for  mining  and  transportation, 
the  grantor  agreeing  to  pay  actual  damages  to  improvements  and  to 
^'  refund  the  price  paid  for  so  much  of  said  land  as  may  be  so  taken 
or  used,  with  interest,"  the  measure  of  damages  for  the  taking  of  a 
part  of  each  tract  is  to  be  determined  by  ascertaining  what  ratio  the 
value  of  the  part  so  taken  bore,  at  the  time  of  the  conveyance,  to  the 
value  of  the  whole  of  the  tract  from  which  it  was  taken,  and  upon  a 
proportionate  part  of  the  price  of  such  tract  computing  interest  to 
the  time  of  ^  the  trial;  and  the  whole  damages  for  the  land  taken  is 
determined  by  adding  the  damages  for  the  parts  so  taken  from  the 
several  tracts.  American  Cannel  Coal  Co.  v.  Seitz,  182 

REAL  ESTATE,  ACTION  TO  RECOVER. 
Se€  Appeal  Bond,  1,  2;  Landlord  and  Tenant,  3  to  6;  Real  Estate. 

1.  J^ieriff's  Sale.— Description.—  Void  Deed.— Evidence.— In  ejectment,  where 
the  defendant  shows  title  by  sherift's  sale  and  deed,  to  satisfy  a  judg- 
ment against  the  plaintiff,  the  land  being  described  therein  exactly 
as  in  the  deed  upon  which  the  plaintiff  solely  relies  to  show  his  title, 
the  verdict  must  be  for  the  defendant,  though  by  reason  of  insufficient 
description  of  the  land  both  deeds  be  void.  Coan  v.  Miott,  £75 

2.  Same.— Exeeuiion.— Sheriff's  Return.— Appraisement.— Evidence.— Where 
the  sheriff  sells  land  on  execution,  the  appraisement  thereof  is  no  part 
of  his  return,  and  if  returned  it  is  not  even  prima  fade  evidence,  and 
if  it  show  no  appraisement  where  that  is  required,  its  production  is  not 
proof  of  the  fact.  Jh. 

3.  Same.—P'eaumpH(m.—\n  ejectment,  to  show  that  a  sheriff^s  sale  was 
invalid  for  want  of  appraisement,  it  is  necessary  to  show  affirmatively 
that  there  was  no  appraisement,  else  it  will  be  presumed  that  the 
sheriff  did  his  duty.  lb. 

4.  TiiU. — A  plaintiff  in  ejectment  must  trace  his  title  to  the  United 
States,  or  to  some  grantor  in  possession  at  the  date  of  his  conveyance. 

Peck  V.  Louisville,  etc.,  R.  W.  Co.,  366 
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6.  Same, — Substituted  School  Lands.  —  Selection. — Where  land  originallj 
granted  to  a  State  for  school  purposes  became  unavailable,  and  other 
lands  were  substituted,  it  must  be  shown  that  such  substituted  lands 
were  actually  selecte<l  by  the  secretary  of  the  treasury,  as  required  by 
the  statutes  of  the  United  States  ;  without  such  selection  the  title  did 
not  pass.  lb. 

6.  Same. — Advei'se  Possession. — Adverse  possession  must  be  continuous, 
and  under  claim  of  right.  /6. 

REDEMPTION. 
See  Sheriff's  Sale,  6. 
RELEASE. 
See  Pjiincipal  and  Surety,  1,  2. 
REMAINDER. 
See  Wills,  1,  4. 
RENTS. 
See  Appeal  Bond,  1 ;  Husband  and  Wife,  1 ;  Landlord  and  Tenant; 

Sheriff,  4. 

REPEAL  OF  STATUTE. 
See  County  Commissioners,  4 ;  Taxes,  1. 
REPLEVIN. 
See  Fraud,  6,  7. 
Execution  Defendant. — An  execution  defendant  can  not  maintain  an  action 
to  recover  personal  property  seized  under  an  execution,  except  in  cases 
where  it  affirmatively  appears  that  the  property  was  exempt  from  ex- 
ecution. Hartlep  v.  ColCy  468 
RE8  ADJUDICATA. 
See  County  Commissioners,  2;  False  Imprisonment;  Pleading,  5. 

RES  GESTAE. 
See  Criminal  Law,  12;  Husband  and  Wife,  4. 

RESCISSION. 

See  Fraud,  1,  5;  Landlord  and  Tenant,  1,  2. 

RESTITUTION. 

See  Real  Estate,  3. 

REVOCATION. 
See  Gravel  Road,  2. 

RIOT. 
See  Crthtnal  Law,  12. 
SALE. 
See  Chattet.  Mortgage;  Contract,  1  to  6,  8,  9;  Decedents'  Estates, 
1  to  3 ;  Delivery  ;  Intoxicating  Liquor  ;  Judgment,  1 ;  Judicial 
Sale;  Mortgage,  8,  9;  Principal  and  Agent;  Sheriff's  Sale; 
Taxes;  Wills,  1,  4. 

SCHOOLS. 
See  Real  Estate,  Action  to  Recover,  6. 
1 .  Gorporation.—Paioer  of  Trustee. — Certificate  of  Indebtedness.— Oavse  ff  Actum, 
—The  trustee  of  a  school  corporation  has  power  to  contract  a  debt 
in  the  name  of  and  binding  upon  such  corporation,  in  the  purchase  of 
necessary  furniture,  apparatus  and  other  supplies  of  its  schools,  and 
to  execute  in  the  name  of  his  corporation  a  valid  and  binding  certifi- 
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cate  of  indebtedness  or  note  for  the  amount  of  such  debt;  and  such 
certificate  or  note  will  constitute  p-ima  Jade  a  good  cause  of  action 
against  sucli  corporation.  Miiiei-  v.  White  River  School  2}o.,  50S 

2.  Same,— Statute  Congtrued. — Such  a  certificate  or  note  is  not  rendered  in- 
valid by  the  trustee's  failure  to  comply  with  the  provisions  of  sections 
6006  and  6007,  R.  S.  1881,  as  those  sections  of  the  statute  have  no  ap- 
plication to  the  ordinary  debts  of  a  school  corporation,  incurred  by 
the  trustee  for  the  usual  and  necessary  furniture,  apparatus  and  other . 
supplies  of  its  common  schools.  76. 

SCHOOL  FUND. 
See  MoBTQAOE,  4  to  13 ;  Schooub. 

Loan  to  County  Auditor.  —MortgagCj  Foreclosure  of . — The  auditor  of  a  county 
executed  a  mortgage  on  his  land  to  the  State  to  secure  the  repayment 
of  money  which  he  borrowed  from  the  school  fund  in  the  custody  of 
said  county.  Afterwards  his  successor  in  office  entered  upon  the  mar- 
gin of  the  record  where  said  mortgagee  was  recorded  a  statement  that 
said  mortgage,  byV  decision  of  the  Supreme  Court  of  this  State,  was 
held  to  be  invalid,  *'  said  court  holding  that  a  county  auditor  can 
not  give  a  mortgage  to  the  Stute  for  school  funds  while  acting  in  that 
capacity,  and  the  mortgagor,"  naming  him,  "  having  been  county  au- 
ditor when  the  mortgage  was  made,  the  amount  of  this  mortgage  was, 
by  direction  of  the  board  of  county  commissioners  of"  said  county, 
"  refunded  to  the  school  fund  February  29th,  1882."  This  entry  was 
attested  by  the  signature  of  the  auditor  who  made  it.  Afterwards  the 
treasurer  of  said  county,  with  the  approval  of  the  county  commis- 
sioners, transferred  to  said  school  fund  from  the  revenues  of  the 
county  the  full  amount  of  said  loan.  Afterwards  said  mortgage  and 
the  note  which  it  secured  were  surrendered  to  one  then  the  owner  of 
the  land,  not  the  mortgagor,  and  he  to  whom  such  surrender  was  made 
afterwards  sold  and  conveyed  the  land  to  another,  who,  without  no- 
tice of  these  facts,  purchased  for  full  value.  In  a  suit  against  this 
purchaser  by  the  State,  on  the  relation  of  a  succeeding  auditor  of 
said  county,  to  foreclose  said  mortgage, 

JJe/d,  that  a  county  auditor  can  not  lawfully  both  lend  and  borrow  from 
the  school  fund,  and  that  said  loan  was  made  and  said  mortgage  was 
executed  without  authority  of  law. 

Held,  also,  that  such  want  of  authority  constituted  no  defence  for  the 
mortgagor  or  any  other  person  to  the  foreclosure  of  the  mortgage. 

Heldf  also,  that  the  mortgage  remained  a  subsisting  security  for  the  loan 
against  said  vendee  for  value  and  without  notice,  notwithstandiuK 
the  reimbursement  of  the  school  fund  out  of  the  county  revenues,  and 
said  entry  on  the  margin  of  the  record,  and  said  surrender  of  the 
mortgage  without  endorsement  of  satisfaction  thereon,  and  without 
satisfaction  of  record.  State,  ex  ret.,  v.  Oreene,  6S8 

SHERIFF. 

See  Evidence,  13;  Real  Estate,  Action  to  Recover,  1  to  3;  Sheriff's 

Sale. 

1.  Compennatiofi  for  Keeping  Jail  and  Caring  for  Priwnera,— The  act  regu- 
lating the  fees  of  sheriffs  was  intended  by  the  Legislature  to  be  a  com- 
plete fee  bill,  prescribing,  so  far  as  could  be,  the  services  for  which 
they  should  receive  compensation,  and  the  fees  designated  therein 
are  to  be  deemed  a  full  remuneration  for  all  services  incident  to  the 
office,  and  such  officer  is  entitled  to  no  extra  compensation  for  Keep- 
ing the  county  jail  and  caring  for  prisoners.  Board,  etc.,  v.  Gresham,  5S 

2.  Same.— Care  of  Inmne  Penf(m8.—Pre8timption.^TheTe  being  no  statute 

authorizing  the  circuit  court  to  commit  insane  persons,  as  such,  to 
the  county  jail,  the  presumption  is  that  they  were  duly  committed  for 
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2.  Killing  Stock. — Complaint, — *^ Sufficiently  Fenced.^^ — In  an  action  under  the 
statute,  against  a  railroad  company  for  killing  stock,  a  complaint 
averring  that  the  railroad  track  was  not  '*  sufficiently  fenced  "  at  the 
place  where  the  animals  got  on  the  track  and  were  injured  and 
killed,  sufficiently  alleges  that  the  track  was  not  "  securely  fenced/* 
as  required  by  the  statute,  and  is  good  on  demurrer. 

EvanmUCf  e/c,  It,  R.  Co,  v.  TijAatiy  197 

3.  Animak  Killed. —Jurisdiction  of  Justice  cf  Peace, — Where  animals  are 
killed  by  a  railroad  locomotive  at  different  times,  the  causes  of  action 
are  separate  and  distinct,  and  if  one  cause  of  action  is  for  an  amount 
under  fifty  dollars,  it  must  be  brought  before  a  justice  of  the  peace. 

Louimlle,  etc,  R  W.  Co.  v.  Quade,  S64 

4.  Appropriatixm  of  Ixind. — Swcceasive  Additions, — The  making  of  an  ap- 
propriation of  land  by  a  railroad  company  for  its  right  of  way  does 
not  exhaust  the  power ;  but  new  appropriations  may  be  made  from 
time  to  time,  as  the  necessities  of  the  worK  may  require. 

Peck  V.  LouisvilUy  etc.,  R.  W.  Co,,  S06 

6.  Negligence. — Injuries  to  Ti-avellers  at  Public  Crossings. — Statutory  Signals. — 

It  is  the  duty  of  railroad  companies  to  give  the  signals  required  by 
statute  when  approaching  a  public  crossing,  and  a  breach  of  this  duty 
constitutes  actionable  negligence.  Tlie  purpose  of  the  statutory  signals 
is  not  merely  to  give  notice  that  a  railroad  track  crosses  the  highway, 
but  also  to  warn  travellers  on  the  highway  of  the  ai)proach  of  trains. 

Chicago,  ete.,  R,  R.  Co.  v.  BoggSj  5i:i 

'  6.  SavM. — Running  Trairvs  so  Close  as  to  Make  Sigtnals  Unavailing, — Where 
one  train  is  run  so  close  behind  another  %s  to  make  the  statutory  sig- 
nals unavailing  as  means  of  warning  travellers,  the  railroad  company 
is  guilty  of  negligence.  lb. 

7.  iSame. — Right  to  Instruct  as  Matter  of  Law  that  Disobedience  of  Statute  Con- 
alitutes  Negligence. — The  court  has  a  right  to  instruct,  as  matter  of  law, 
that  a  failure  to  give  the  statutory  signals  at  public  crossings  consti- 
tutes negligence.  /&. 

8.  Killing  Cattle. — Evidence. — It  is  not  necessary  for  the  plaintifi  in  an  ac- 

tion against  a  railroad  company  for  killing  cattle,  to  ijrove  by  iK«i- 
tive  evidence  the  place  where  the  cattle  entered,  but  it  is  sufficient  if 
facts  are  proved  from  which  the  place  of  entry  can  be  inferred. 

EvanwiUe,  etc,  R.  R.  Co.  v.  Mosier,  597 

9.  Same.— Burden  of  Proof— The  burden  of  proof,  in  an  action  against  a 

railroad  company  for  killing  cattle,  is  on  the  plaintiff  to  show  that 
the  place  where  the  cattle  entered  was  not  securely  fenced;  but  where 
the  railroad  company  asserts  that  the  place  was  one  which  it  was  not 
bound  to  fence,  then  the  burden  is  on  it  to  establish  that  fact.  IL 

10.  Same.— Private  Crossings.— Fences.— The  general  rule  is  that  a  railroad 
company  is  bound  to  fence  private  crossings,  but  this  duty  b  not  ow- 
ing to  the  person  for  whose  benefit  the  crossing  is  maintained.         lb. 

RAPE. 
See  Criminal  Law,  4. 
RATIFICATION. 
See  Divorce,  3. 
REAL  ESTATE. 
See  Appeal  Bond  ;  Evidence,  1 ;  Fraud,  1  to  5 ;  Judombnt  ;  Lakdix>ri> 
AND   Tenant;    Married  Woman;    Partition;    Principal    anb 
Agent  ;  Real  Estate,  Action  to  Recover  ;  Statute  of  FRAUDe^ 
1,  2 ;  Taxes,  2. 


INDEX.  643 

1.  Pdrol  Emdence,—Tii\e  to  real  estate  may  be  proved  by  parol,  where 
such  evidence  is  not  objected  to.  StockvM;U  v.  5tate,  ex  rel.,  1 

2.  Same.^TUU  from  Same  Source,— ^When  two  persons  derive  title  from 

the  same  third  person,  it  is,  at  least,  prima  facie  sufficient  to  prove 
derivation  from  him  without  proving  his  title.  Jo. 

3.  Forcible  ErUi-yand  Detainer.^  Peaceable  Posaession^-^Qaim  of  Right.— Bf9- 

tiiuiion.— Damages.— Under  section  5237,  R.  S.  1881,  one  who,  while 
in  the  actual  peaceable  possession  of  real  estate  under  a  claim  of 
right,  has  been  forcibly  evicted  by  the  owner,  and  possession  forcibly 
detained  from  him,  can  maintain  an  action  for  restitution  and  dam- 
ages. J^y  ▼•  Ciivsen,  JH 

4.  Landlord  and  Tenant. -Crops.— TreRpas8ei\-Notixx.—Piirchwier  Pendente 
LUe.— The  relation  of  landlord  and  tenant  can  not  be  created  by  an 
entry  upon  land  without  right,  and  the  person  who  so  enters  can  not 
take  away  crops  sown  by  him,  and  one  who  enters  during  pending 
litigation,  is  chargeable  with  notice  and  is  bound  by  the  judgment  ren- 
dered. J^^^  ^-  -^'^  ^^ 

5.  Same.—I>imis9al  of  Aetum.—JudomenL— One  who  assumes  to  acquire  an 

interest  in  land  while  an  appeal  is  pending,  is  bound  by  the  judgment 
rendered  on  appeal,  and  the  dismissal  o(  the  action  upon  its  return 
to  the  trial  court  does  not  relieve  him.  -*  ^' 

6.  Reaervatian  in  Deed.— Agreement  to  Refund  Price.— Measure  of  Damages.— 
Where,  in  deeds  of  conveyance  to  separate  tracts  of  land,  but  which 
adjoin  each  other,  made  at  different  times,  there  is  a  clause  reserving 
minerals,  the  right  of  way  thereto,  and  the  right  to  take  and  use  any  or 
all  of  said  land  for  purposes  convenient  for  mining  and  transportation, 
the  erantor  agreeing  to  pay  actual  damages  to  improvements  and  to 
**  refiind  the  price  paid  for  so  much  of  said  land  as  may  be  so  taken 
or  used,  with  interest,"  the  measure  of  damages  for  the  taking  of  a 
part  of  each  tract  is  to  be  determined  by  ascertaining  what  ratio  the 
value  of  the  part  so  taken  bore,  at  the  time  of  the  conveyance,  to  the 
value  of  the  whole  of  the  tract  from  which  it  was  taken,  and  upon  a 
proportionate  part  of  the  price  of  such  tract  computing  interest  to 
the  time  oFthe  trial;  and  the  whole  damages  for  the  land  taken  is 
determined  by  adding  the  damages  for  the  parts  so  taken  from  the 
several  tracts.  American  Cannel  Coal  Co.  v.  SeitZy  182 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  Appeal  Bond,  1,  2;  Landlord  and  Tenant,  3  to  5;  Real  Estate. 

1 .  Sheriff^ s  Sale. — Description.—  Void  Deed. — Evidence.  —In  ejectment,  where 
the  defendant  shows  title  by  sheriff's  sale  and  deed,  to  satisfy  a  judg- 
ment against  the  plaintiff,  the  land  being  described  therein  exactly 
as  in  the  deed  upon  which  the  plaintiff  solely  relies  to  show  his  title, 
the  verdict  must  be  for  the  defendant,  though  by  reason  of  insufficient 
description  of  the  land  both  deeds  be  void.  Coan  v.  EHiott,  275 

2.  Same. — Execution. — Sheriff^ s  Return. — Appraisement. — Evidence. —Where 
the  sheriff  sells  land  on  execution,  the  appraisement  thereof  is  no  part 
of  his  return,  and  if  returned  it  is  not  even  prima  facie  evidence,  and 
if  it  show  no  appraisement  where  that  is  required,  its  production  is  not 
proof  of  the  fact.  lb. 

3.  Samc—Pi^esumption. — In  ejectment,  to  show  that  a  sheriff's  sale  was 
invalid  for  want  of  appraisement,  it  is  necessary  to  show  affirmatively 
that  there  was  no  appraisement,  else  it  will  be  presumed  that  the 
sheriff  did  his  duty.  lb. 

4.  Title.— A  plaintiff  in  ejectment  must  trace  his  title  to  the  United 
States,  or  to  some  grantor  in  possession  at  the  date  of  his  conveyance. 

Peck  V.  Louismlle,  etc.^  R.  W.  O).,  S66 
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between  two  of  such  tenants  to  exchange  with  each  other  their  undi- 
vided interests  in  definite  portions  of  the  common  estate,  is  within 
the  statute  of  frauds;  but  it  is  not  necessary,  in  order  to  withdraw 
such  a  contract  from  the  operation  of  the  statute,  that  there  should  be 
the  same  character  of  taking  possession  as  in  the  case  of  an  ordinarj 
parol  agreement  for  the  sale  of  land ;  and  where,  in  snch  a  case,  in 
pursuance  of  the  agreement,  one  of  the  parties  thereto  conveved  by 
deed  his  interest  in  a  definite  portion  of  the  common  property,  and 
the  grantee  took  possesion  of  such  portion,  exclusive  of  such  grantor, 
who  took  possession  of  another  portion  of  the  common  property,  ex- 
clusive of  the  other  party  to  the  agreement,  and  made  lasting  and 
valuable  improvements  thereon,  and  there  was  mutual  acquiescence 
in  such  change  of  possession  for  fourteen  years ; 
JTeW,  that  there  was  sufficient  part  performance  to  take  the  contract  out 
of  the  operation  of  the  statute.  Savage  v.  Lee,  514 

2.  Same.— Right  to  IrUerpoae  Staivie  is  Per«»iaZ.— Only  a  partv  to  the  con- 

tract, or  his  privies  or  representatives,  can  repudiate  it  by  interpos- 
ing the  statute  of  frauds.  Jh, 

3.  Charging  Goods  to  Third  Person. —Collaieral  Promise,— The  mere  fact  that 
the  seller  of  goods,  at  the  request  of  the  buyer,  charges  them  to  a 
third  person,  does  not  make  the  buyer's  promise  to  pay  a  collateral  one 
within  the  statute  of  frauds,  but  such  promise  is  an  original  under- 
taking, and  is  not  voidable  under  the  statute.         Lance  v.  Pearee^  595 

STATUTE  OF  LIMITATIONS. 
See  AIoRTQAQE,  17. 

STREETS. 

See  Dedication. 

SUBROGATION. 

See  Appeal  Bond,  3,  4. 

SUPERIOR  COURT. 

See  Jurisdiction. 
SUPREME  COURT. 
See  Appeal  Bond,  I,  2 ;  Assignment  of  Erro:cj  Board  op  Health,  3 ; 
Drainage,  4,  8,  15;  Evidence,  8, 15,  21 ;  Instructions  to  Jury; 
Judgment,  4,  5,  6 ;  Jurisdiction  ;  New  Tpial,  3, 4 :  Pleading,  1  to 
3, 10,  23 ;  Practice,  1,  34 ;  School  Fund  ;  Special  Finding,  1,  4. 

1.  Weight  of  Evidence. — Where  there  is  evidence  tending  to  support  the 
verdict,  the  Supreme  Court  will  not  disturb  it  on  the  weight  of  the  evi- 
dence. Eoansvilkj  etc.,  R.  R.  Co.  v.  Tiplon,  197 

2.  Dismissal  of  Appeal — Joird  JJf(rfion.— Where  two  or  more  appellees 
jointly  move  tne  Supreme  Court  for  the  dismissal  of  an  appeal,  the 
motion  will  be  overruled,  unless  it  be  well  taken  by  each  and  all  who 
join  therein.  Where  an  appeal  is  properly  taken,  everv  party  to  the 
judgment  below  is  a  necessary  party  to  such  appeal,  and  the  separate 
motion  of  such  a  party  for  the  dismissal  of  the  appeal  must  be  over- 
ruled. State,  ex  rei,  v.  Cunningham,  4^1 

3.  Qmjlicting  Testimony. — The  Su]areme  Court  can  not  weigh  conflicting 
testimony,  whatever  the  form  in  which  it  may  be  presented,  but,  hav- 
ing regard  to  the  burden  of  proof,  will  sustain  the  decision  of  the  trial 
court  upon  the  evidence,  where  it  in  any  degree  tends  to  sustain  such 
decision.  Robetison  v.  Huffinan,  474 

4.  Special  Finding.— Request  for. — Presumption. — Where  there  is  a  special 
finding  in  the  record,  and  the  record  shows  that  the  finding  was  made 
upon  the  request  of  one  of  the  parties,  the  Supreme  Court  will  pre- 
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sume  that  the  request  was  properly  and  seasonably  made,  unless  the 
record  aflSrmatively  shows  the  contrary.  Clark  v.  Deutseh,  4^1 

5.  PracHce. —  Weight  of  Evidence.— T\\q  finding  and  judgment  of  the  trial 
court  will  not  be  disturbed  by  the  Supreme  Court  on  the  weight  of 
the  evidence.  AUen  v.  Board,  etc,  56S 

"6.  Practice, — Injunction, — Omission  from  Record  of  Motion  to  Dissolve, — In  the 
absence  from  the  record  of  a  motion  to  dissolve  an  injunction,  the  Su- 
preme Court  will  not  review  the  ruling  of  the  trial  court  thereon. 

Clark  V.  Shaw,  56S 

7.  Same. — Discretion  of  Court. — ^Where  a  demurrer  to  a  complaint  for  an 
injunction,  and  a  motion  lo  dissolve  the  temporary  injunction,  are 
pending  at  the  same  time,  it  is  discretionary  with  the  trial  court  as  to 
which  it  will  first  rule  upon,  and  the  exercise  of  this  discretion  will 
not  be  reviewed  in  the  Supreme  Court.  J6. 

SURETY. 

See  Appeal  Bond  ;  Guardian  and  Ward,  3 ;  Husband  and  Wife,  2 ; 

Married  Woman  ;  Mortgage,  15 ;  Principal  and  Surety. 

TAXES. 

See  Gravel  Road,  3 ;  Husband  and  Wife,  7 ;  Mandamus  ;  Mortgage, 
9, 18 ;  Railroad,  1. 

1.  Invalid  Sales  by  Cities.— Remedy. —SectiouB  227  and  228  of  the  act  of 
December  2l8t,  1872,  providing  a  remedy  for  purchasers  of  real  estate 
at  invalid  tax  sales,  and  which  were  applicable  to  sales  of  real 
estate  made  by  cities,  were  re-enacted  and  continued  in  force  as  sec- 
tions 217  and  218  of  the  act  of  March  29th,  1881,  which  are  likewise 
applicable  to  cities,  and  such  remedy  has  been  continuouslv  in  force 
since  the  date  of  the  first  act,  notwithstanding  its  repeal  ana  re-adop- 
tion. Me  Whinney  v.  City  of  Indianapolis^  150 

2.  Same, — Lands  Illegally  Annexed,  Sale  of, — Remedy  of  Purchaser. — The  com- 
mon council  of  a  city  by  resolution  annexed  certain  real  estate  to  the 
city,  and  assessed  the  same  for  taxes  for  the  years  1878  and  1879,  and 
such  taxes  remaining  unpaid  said  real  estate  was,  on  February  15th, 
1881,  sold  to  M.,  and  a  certificate  issued  to  him.  Before  a  deed  was 
executed  the  city  annulled  the  annexation,  because  the  land  was  not 
contiguous.  M.  had  no  knowledge  at  the  time  of  his  purchase  that 
the  land  was  not  properly  annex^  and  legally  assessed,  and  before 
he  discovered  said  facts  he  paid  taxes  thereon  in  addition  to  the  pur- 
chase-money. 

Held,  that  M.  can  recover  from  the  city,  under  sections  217  and  218  of  the 
act  of  March  29th,  1881,  the  amount  of  the  purchase-money  and 
subsequent  taxes  paid.  Ih, 

3.  Levy  of  by  Municipal  Corporaiiom,  — Precedence  of  Lien  o/  Slate,  County 
and  Oily  Tasxs. — Municipal  corporations  in  levying  taxes  are  in- 
strumentalities of  government,  and  taxes  levied  by  them  are,  in  legal 
effect,  levied  by  the  State,  so  that  the  lien  for  such  taxes  is  of  equal 
rank  and  priority  to  taxes  levied  for  State  or  county  purposes. 

Justice  V.  City  of  Logarisport,  SS6 

4.  Same,'-Pitrckasers  at  CowUy  Sale  for  Taxes,— Lien  of  City  Taxes,— A  pur- 

chaser at  a  tax  sale  made  by  the  county  officers  takes  the  land  sub- 
ject to  the  lien  for  city  taxes  existing  thereon,  if  the  land  is  of  suffi- 
cient value  to  pay  all  taxes,  ])ut,  if  the  land  is  not  of  sufficient  value 
to  pay  all  taxes,  then  the  sale  first  rightfully  made  will  divest  the 
lien  for  the  other  taxes.  lb, 

TENANTS  IN  COMMON. 
See  Partition  ;  Statute  of  Frauds,  1. 
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TENDER. 

See  Contract,  1  to  3,  9. 

TIME. 

See  Constitutional  Law,  4 ;  Dedication,  13 ;  Intoxicating  Liquob,  4  ; 

Judgment,  6 ;  Mortgage,  2, 12. . 

1.  SUUutea, — CoTistruction, — Judicial  Knowledge. — Abbreviatums, — Courts  ju- 
dicially know  the  meaning  of  abbreviations  ordinarily  employed  and 
the  usual  method  of  computing  time.  Heddendi  v.  t^ktUe^  564 

2.  Same, — IHmej  ConijmUUion  of. — Time  is  reckoned  by  following  the  hours. 
forward,  and  is  so  reckoned  as  to  make  the  period  a  consecutive  one, 
unless  there  is  something  in  the  statute  indicating  a  different  method. 
The  provision,  "  between  the  hours  of  eleven  o^clock  p.  M.  and  five 
o'clock  A.  M.,"  means  the  period  intervening  between  eleven  o'clock 
night  and  five  o'clock  morning,  of  the  succeeding  day.  /6. 

TITLE. 
See  Evidence,  1,  12;  Husband  and  Wife,  7,  9;  Judgment,  6;  Mort- 
gage, 12,  13;  Promissory  Note,  1;  Heal  Estate;  Real  Estate^ 
AcnoN  TO  Recover,  4  to  6 ;  WiiIls,  1,  4. 

TOWNSHIP  TRUSTEE. 

See  Election  ;  Schools. 

TRANSCRIPT. 

See  Execution,  1. 

TRESPASS. 

See  Real  Estate,  4. 

TRUSTS. 

See  Assignment  for  Benefit  of  Creditors  ;  Husband  and  Wipe,  1, 7, 9. 

USER. 
See  Dedication,  13,  14;  Highway,  1. 

VARIANCE. 
See  Contract,  9 ;  Evidence,  18 ;  Slander. 
VENDOR  AND  PURCHASER. 
See  Delivery;  Fraud,  1,  4  to  8;  Fraudulent  Conveyance;  Land- 
lord and  Tenant,  6. 

VENIRE  DE  NOVO. 

See  Special  Finding,  1 ;  Verdict,  2,  3. 

VERDICT. 

See  Husband  and  Wife,  8 ;  Practice,  28  to  30. 

1.  Practice. — TnterrogatonestoJury,—A  fceneTvA  verdict  for  plaintiff  can  not 
stand  against  answers  of  the  jury  to  interrogatories  in  conflict  with 
it ;  and  in  such  case  the  judgment  should  be  for  the  defendant. 

JeweU  V.  Meeeh,  S89 

2.  Specicd.— Venire  de  Novo. — Motion  for  New  Trial. — If  a  special  verdict 
contain  findings  of  evidence,  conclusions  of  law  and  matters  with- 
out the  issues,  snch  portions  will  be  disregarded  in  rendering  jndg^ 
ment,  and  a  motion  for  a  venire  de  nowi,  because  of  such  portions  of  the 
verdict,  will  be  overruled.  If  such  verdict  fail  to  find  material  facts 
proved,  the  remedy  for  such  failure  is  bv  a  motion  for  a  new  trial. 

Indianapolis,  etc.,  R.  W.  Co.  v.  Bim&,  5^f 

3.  Same. — Xrfjfifjevre.  —  Prnrinre  nf  .Jury. — ConclusioM  of  Law. — In  an  action 


INDEX.  661 

lor  dama^  for  an  injury  occasioned  by  negligence,  a  special  verdict,, 
alter  reciting  facts,  stated  thut  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  and  that  the  injury  was  the  result  of  negligence 
on  the  part  of  the  defendant. 
Held,  that  such  findings  as  to  negligence  were  conclusions  of  law  which 
the  jury  could  not  make,  and  that  they  must  be  disregarded  under  a 
motion  for  a  venire  de  novo  assigning  them  as  the  ground  thereof.  76. 
4.  Same, — Instructions  to  Jury, — Where  the  rendition  of  a  special  verdict  is 
directed,  there  is  no  error  in  refusing  to  give  general  instructions  as  to 
the  law  of  the  case,  though  the  statements  in  the  instructions  re- 
quested be  correct  as  abstract  propositions  of  law.  lb. 

VERIFICATION. 
See  Drainage,  2,  20. 

VOLUNTARY  ASSIGNMENT. 

See  AsaiQNMEKT  for  benefit  of  Creditors. 

,WAIVER. 

See  Chattel  Mortgage;  Deed,  1,  2;  Demurrer  to  Evidence,  3,  4;. 

Drainage,  8. 

WARRANTY. 

See  Contract,  4  to  6 ;  Promissory  Note,  1. 

WIDOW. 

See  Decedents*  Estates,  2,  3;  Descent;  Mortgage,  23;  Partition,  2^ 

WiLii,  1,4;  Witness,  6. 

WILLS. 
See  Contract,  10 ;  Promissory  Note,  4. 

1.  Li/e-Estale,— Remainder. —  Title, — Judgment  Lien, —  A  will  directed  that 
after  the  termination  of  a  life-estate  in  the  surviving  widow,  the  ex- 
ecutor should  sell  the  testator's  real  estate,  and  divide  the  proceeds, 
one-tenth  to  each  of  the  testator's  ten  children.  During  the  life  of 
the  widow,  a  creditor  of  one  of  the  children  recovered  judgments 
against  him.  After  the  death  of  the  widow,  the  administrator  with 
the  will  annexed  sold  the  real  estate  under  the  power  in  the  will. 

Held,  that,  on  the  death  of  the  testator,  the  title  to  the  land  vested  at  once- 
in  the  children,  subject  to  the  widow's  life-estate,  and  the  executor's 
power  of  sale  under  the  will,  and  that  the  judgments  were  liens  upon 
the  one-tenth  interest  of  the  judgment  defendant. 

Held,  also,  that  the  liens  followed  the  fund  in  the  hands  of  the  adminis- 
trator, and  became  liens  thereon  superior  to  any  claim  of  the  judg- 
ment defendant  or  his  grantee,  subsequent  to  the  judgment. 

BallengerY.  Drook,  172 

2.  Qmstrudion  o/.— All  the  parts  of  a  will  are  to  be  construed  in  relation 
to  each  other  so  as,  if  possible,  to  form  one  consistent  whole,  and  so 
as  to  uphold  all  of  its  provisions,  if  this  can  be  done  consistently 
with  established  rules  of  law.  Brumfieldy,  Drook,  190 

3.  Same,—  When  ''Heirs  "  wUl  he  ChnMrued  "  at/rfr«n."— The  word  "  heirs," 
as  used  in  a  will,  will  be  construed  to  mean  "children"  when  it  is 
apparent  that  the  testator  employed  it  in  that  sense.  '  ^• 

4.  Same. — Life-Estate. — Devise  to  a  Daughter  "and  her  Heirs,  Subject  to  their 
Control  Only.^*— Executor.— Naked  Bncer  fo  Sell.— A  testator,  after  devis- 
ing a  life-estate  in  land  to  his  wife,  directed  his  executors,  after  her 
death,  to  "sell  and  dispose  of  all  my  property,  both  real  and  personal, 
that  may  remain,  *  *  *  and  divide  the  proceeds  thereof  amonjr  my  ten 
children,  in  the  following  manner,  or  their  heirs,  as  the  case  may  be^ 
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to  wit,"  to  each  son  one-tenth,  and  to  each  daughter,  naming  each  sepa-  . 
rately,  and  following  each  name  with  the  words,  "  and  her  heirs  one- 
tenth,  subject  to  their  control  only,  it  being  my  intention  that  my  said 
daughters  and  their  children  shall  have  the  sole  benefit  of  their  shares 
of  my  estate."  Before  the  death  of  the  widow  four  daughters  conveyed 
away  their  interest  in  the  land. 

Hddj  that  each  daughter  took  one- tenth  of  the  proceeds  of  such  property 
free  from  the  control  of  her  husband,  and  in  case  of  her  death  her 
children  would  take  such  portion,  but  until  then  such  children  have 
no  interest  in  the  estate. 

Heldj  also,  that  a  mere  naked,  power  to  sell  having  been  conferred  upon 
the  executors,  they  were  not  invested  with  any  interest  in  or  title  to 
the  property. 

Heldj  also,  that  during  the  life-estate  of  the  mother,  the  title  was  not  in 
abeyance,  but  it  was  in  the  testator's  children,  and  the  conveyances  by 
the  daughters,  during  such  life-estate,  divested  them  of  title  to  the 
land  and  precludes  them  from  claiming  any  interest  in  its  proceeds.  Ih. 

WITNESS. 
See  Continuance  ;  Criminal  Law,  4, 5 ;  Evidence,  2  to  4 ;  Practice,  8, 11. 

1.  Cro88-Examination, — Practice, — It  is  proper,  on  cross  examination,  to 
propound  questions  showing  the  character  and  antecedents,  and  ex- 
hibiting the  motives  and  interest,  of  a  witness,  for  the  purpose  of  affect- 
ing his  credibility ;  but  specific  acts  of  immorality  or  misconduct  of  a 
witness  can  not  be  proved  for  the  purpose  of  discrediting  his  t^ti- 
mony .  BeaseUe  v.  StaUy  8S 

2.  Same. — Discretion  of  Court,—  The  extent  to  which  a  cross-examination 
may  be  carried  is  ordinarily  a  matter  resting  in  the  sound  discretion 
of  the  trial  court.  Ih, 

3.  OredWUUy.— Gross- Examination, — Any  fact  tending  to  impair  the  credi- 
bility of  a  witness,  by  showing  his  interest  or  bias,  may  be  elicited  on 
cross-examination.  Bamett  v.  Fearyj  95 

4.  Effect  of  Contradiction  on  GoUaterai  or  Immaterial  Matter. — Where  a  wit- 
ness is  contradicted  on  some  merely  collateral  or  immaterial  matter 
in  a  cause,  his  testimony  as  to  material  facts  ought  not,  on  that  ac- 
count, to  be  wholly  disregarded.  Harper  v.  Stale,  ex  reL,  109 

5.  Practice, — Cross- Examination, — A  question  to  a  witness  on  cross-exami- 
nation, which  seeks  to  elicit  testimony  regarding  a  matter  not  in  any 
way  referred  to  in  the  direct  examination,  is  improper. 

Utgham  v.  Vanosdol,  160 

6.  Competency  of. — Party  in  Action  by  or  against  Widow  concerning  Land  De- 
rived from  Hitsband. — A  party  is  not  a  competent  witness  as  to  matters 
which  occurred  prior  to  a  husband's  death,  in  an  action  concerning 
the  title  to  land  aerived  by  the  widow  from  her  deceased  husband. 

CuthreUY,CuUm^S75 

WORDS  AND  PHRASES. 

See  Statutes,  2;  .Time;  Wills,  3. 

WRITTEN  INSTRUMENT. 

See  Pleading,  8, 18;  Promissory  Note. 
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